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A Division of G.M. (MELBOURNE) HOLDINGS PTY, LTD. A.C.N. 005 905 046

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to its trading TERMS AND
CONDITIONS OF CONTRACT. ltis in your interests o read them to avoid any later confusion.

Transport Agency

To: Ms Lesley Gordon Date: 28 April, 1895
FO! Co-Ordinator

Our Ref:  1787.DOC
Company:  Austel Fax No: 820 3021
From: Mr Graham Schorer Total Pages (inciuding Header):
MAILED: YES( ) NO( X )

Dear Ms Gordon,

»-iam now responding to our conversations and previous Austel correspondence regarding this FOI
application.

As | have already informed you, given the nature and extent of the Austel inquiry into Telecom’s
conduct and manner in which Telecom dealt with Difficult Network Fault Customers, including
those Telecom customers known as C.0.T. Cases.

The period of time the Telecom customers were experiencing the fauits, the technical reasons
these faults were occurring.

The amount of documents Austel had to obtain from Telecom as part of the Austel inquiry.

The time it took Austel to process those documents.

Other investigations Austel needed to make into Telecom as part of their overall inquiry requiring

Austel to seek additional documents from Telecom regarding exchange, network and CAN
“erformances, maintenance procedures, modifications and upgrades, plus results of monitoring
~and testing performed by Telecom regarding individual C.0.T. member services.

Austel reported to C.o.T. members, Austel's first hand experience of Telecom wrongly refusing to
hand over documents regarding Telecom’s investigations into complaints regarding various
aspects of telephone service malfunctions, information that should have been provided to C.o.T.
members when requested and not provided to Austel until Austel exercised their regulatory
authority, before Austel were able to complete their first part of their inquiry, which resulted in the

Austel Report.

Both Austel and | were well aware that a C.0.T. member's FOI application potentially involved

many documents having to be processed.

Voice: (03) 287 7099 Page No. 1 Fax: (03) 287 7001
493-495 Queensberry Street, North Melbourne Vie. 3051
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Mr Davey stated at a November meeting, when giving Austel and Telecom undertakings regarding
FOI (Mr Davey, as a goodwill messenger, passed on Telecom’s undertaking) which were given to
induce the C.0.T. members to enter into the Fast Track Settlement Proposal, that Austel were
aware of the probability for the need of C.0.T. members to make an FOI application on Austel to
receive documents that would be part of the individual C.0.T. member's documentary evidence
supporting the member's claim against Telecom under the Fast Track Settlement Proposal.

Mr Davey, during that meeting, made reference to the mountain of documents that were in the
Telecom viewing room for Austel to access, plus the substantial amount of documents Austet had
accumulated as the Austel inquiry was gaining momentum. At no time did Mr Davey attempt to
qualify the Austel undertaking to the C.0.T. members regarding the C.0.T. members limiting the

scope of their FOI application.

The amount of documents in Austel’s possession that would have to be processed did not prevent
Mr Davey, the then Chairman of Austel, in November 1993, from not qualifying his undertaking to
_njhe-C.o.T. members for Austel to fast track any C.0.T. member’'s FOI application.

There had been many discussions with Mr Davey before this meeting, and since, in the
discrepancies in what Telecom provided the C.0.T. members versus what Telecom have provided

to Austel by way of documentation.

i appreciate that there are many documents 'and accept the validity of Austel's statement that
there are approximately 45,000 documents that could be considered to be part of this FOI

application.

As | have already stated, 1 am only too willing to work with Austel to reduce the scope of my FOI
application where appropriate.

I do not wish my FOI application to include irrelevant documentation that does not assist me in my
claim against Telecom.

have to be very careful when working with Austel to reduce the potential scope of my FOI
~ application not to exclude relevant documentation that does assist me in my claim against

Telecom.

| appreciate your honest candour that Austel does not have an FOI department, therefore Austel
has difficulty in processing FOI applications due to lack of rescurces.

Austel is very aware of the C.0.T. members reliance, and in some cases total reliance, on
documentation to be received from Telecom and/or Austel, to demonstrate reasonable causal link
between telephone difficuities, problems and faults to call losses before the individual C.o.T.
member can quantify those call losses into different classes and types of losses before those
losses can be quantified in dollar amounts before the C.o0.T. member is in the position to have

their claim independently assessed.

The reliance on the C.0.T. members and other Difficult Network Customers on technical Telecom
documentation and information to substantiate call losses to quantify financial losses has been
reported on in the Coopers & Lybrand and the Austel Report. 2 /

Voice: (03) 287 7092 Page No. 2 Fax: (03) 287 7001
493-495 Queensberry Street. North Melbourne., Vie, 3051
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For Austel, as the telecommunications industry regulator, to state that Austel are going to, under
the Freedom of Information Act, limit my application to Schorer a specific file's Code L in the broad
categories of material held by Austel is-an unreasonable decision.

| Austel know from their own experience, as a result of the Austel investigation and report, the

relevance, and more importantly, the importance and dependency of myself to receive the
documentation contained in the following Austel categories:-

D. Early papers/drafts COT Case Report. 6 files.

F. Bell Canada, Coopers and Lybrand Reports and assoc papers. 4 files. /
G. Telecom internal docts. 4 files.

H

Monitoring and testing: general. 5 files.

)J Telecom monitoring, qualitative maint. difficult network fault data. 2 files.

——

Plus the individual C.0.T. Case files associated with Ann Garms, Maureen Gillman and Dawsons,
which has already been demonstrated to Austel, during the Austel inquiry, to contain relevant
material substantiating my own telephone service difficulties, problems and faults.

For Austel to invoke Section 24 of the FOI Act to refuse me documentation contained in Austel's
categories D, F, G, H and J is wrong.

As | have stated to you, | am disappointed at this stage of events of having to make this type of
application upon Auste! because of how Telecom has processed my FOI application by not
correctly discovering documents or wrongly claiming the documents do not exist.

| know that, as part of the FOI Act , it is irrelevant for what purpose | seek the documents for,
however Austel, as the industry regulator, knows full well the importance of my receiving the type

f information | am seeking and that was acknowledged by Austel to the foundation C.0.T.
members prior to Mr Davey’s undertaking in November 1993.

Mr Davey, the then Chairman of Austel, is a very cautious and precise person. Mr Davey would
have qualified his Austel undertaking if he believed the individuat C.o0.T. member's FOI application
had to be specific to the individual's telephone service for the C.o0.T. member to receive the Austel
held information that would enable the C.0.T. member to finalise their claim against Telecom.

Mr Davey had first hand knowledge of how C.0.T. members were seeking types and classes of
information from Telecom under the FOI Act, as most of this FOI documentation received from

Telecom was passed on to Austel and contained information about Telecom which became part of
Austel's decision to conduct an inquiry into Telecom.

Given the findings of the Austel inquiry, and it should be noted that Austel, as industry regulator,
used their position to get Telecom to “voluntary” enter into the Fast Track Settlement Proposal in
November 1993, before the inquiry was finalised in April 1994, based upon the information Austel
held at that date, much of which had been supplied by Telecom after Auste! repea

tedly had to
Voice: (03) 287 7099 Page No. 3 Fax: (jj _

invoke their regulatory powers,
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For Austel to rely upon Section 24 of the FOI Act, because Austel do not have the need to have a
fuliy established FOI department for reasons cited, being lack of demand, is simply not reasonable
conduct or aftitude of an industry regulator, especially an industry regulator that has conducted an
extensive inquiry, given undertakings for full support for FOI applications, is fully informed of the
importance and purpose of the information being sought, which is, to allow those C.0.T. members,
including myself, to formalise my claim under the Austel produced Fast Track Settlement Proposal
on a technicality is conduct mirroring Telecom’s conduct in FOI matters, which Austel, as industry
regulator, was most critical of Telecom.

| acknowledge that | have received verbal notice from Austel that unless | agree to reduce my
scope of this FOI application to Schorer Specific Files, Austel have made the decision to reject the

total FOI application.

If 1 was able to obtain the documentation | am seeking from another source, | would have done so.

- 4s a last resort, | am turning to Austel to seek the additional information ! require which | have
- been unable to extract from Telecom.

As | pointed out to you, Mr Gary Dawson’s FOI documentation contains substantial information
about my telephone service difficulties, problems and faults, national network investigations,
working documents and diary notes and evidence of causal link of call losses regarding my phone
problems for many periods of time, which Telecomn has not provided fo me under my own FOI

application.

This irregular Telecom conduct was one of the first things brought to Austel's attention on 4
August 1993 at a meeting with the Chairman of Austel, which was one of the points that made up
the reason Austel agreed to do an extensive inquiry into Telecom. -

Again for this reason, | am turning to Austel, as industry regulator, to reconsider their verbally
communicated decision to reject this FO! application under Section 24 as Austel's current
intention to reject this FOI appiication does not mirror the Austel attitude and conduct displayed by
'f\ustel in first deciding to conduct an investigation into Telecom and the subsequent inquiry and

" report.

| await Auste!'s official response.

Yours sincerely,

Alb

Voice: (03) 287 7099 Page No. 4 Fax: (03) 287 7001
493-495 Queensberry Street, North Melbourne, Vic, 3051
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BAST.TRACK ARBITRATION FROCEDURE

You have asked me for my comments on the arbitration process, noW TIELTIINY

i have delivered my first ruling.

Upon my retum from leave in 2 weeks, 1 would be happy 1@ discuss this
matter with you in detail.

. i
In simple, terms, my observations are as follows:

moe i b o uranzs

. asifar as { could observe, both Telecom and Smith co-operated in

the Smith arbitration; vydaay

time frames set in the original Arbitration Agreement were, With
beneflr of hinds{ght, optimistic;

sy dméy wirin

. in{particular, we did not allow suffleient time in the Arbitration .
ement for ineviable delays associated with the production @ brtidane

i d m by

here have been allegations by Smith and other claimants that
Talecom deliberately siowed the process by delaying the rwreirits
uction of documents under FOI - certainly the FOI claims have

ed delays but I am unable to comment s 10 whether there has
beéen a deliberate delaying tactic:

I ———

. request for further particulars are, I think, unavoidable - although the
emphasis in the arbitration process is upon a quick !¢39l‘-‘ﬁ°n; i
dispute, a party (in this case Telecom) faced with a significant

114641 13_GLH/RS
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the daiev;rmde against it (which is somewhat petverse and which was In

ENT_ BY:HUNT & WUNT 81
I :
aganst it is endiled to be presented with particularised tomplaints,
l notgmu-allaedmdmsubstanumdauegaﬁom; , :
. d-.qbgreparaﬂonoftechnicalrepombyﬂle clainants is always going
1o | apmblem-insimpletenmt'relecomhasa!lmemfomlﬁon
'I lhntﬂTQnanxhasu:;n$:uuxhnﬁ:dcnqxutuae:anﬂneanmd .
ret {t. _
l Insmry.lthmyvicwthanfthepmcmumremam:mdlblc.am
_ toennmmplatcadme&amefotcomplcttoﬁwhlchislonger
- than contained in the Arbitration Agreement.
: difficulties which revealed themselves

liwonder whether some pro forma document could be
could point claimants in the right direction.

1.apologise for the brevity of these comments. 1 am happy t1© provide you
i nmémdetaﬂedvum:eponwhenlrcmmfromlmvemzﬂreeh

: .Ithmkweshouldhmacmfm:chvolﬁnsyou. me snd
Peter ett to consider these and related issues,
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Your Ref: Consultants
Mr Graham Schorer . Richard 1 Kl
Golden Messenger e Jekans
493-495 Queensberry Street Shane G. Hird
NORTH MELBOURNE Vic S, Moar  son

Francis V. Galichio
John DF. Morris

Dear Mr Schorer
ARBITRATION - TELECOM

I note I have not heard from you for some time.

I am departing today for two weeks leave. When I return, I intend
convening a directions hearing in order to determine whether the parties
wish this arbitration to proceed.

I would be interested to receive any written comments from you (or
Telecom) in the meantime.

maelbowrane

Yours sincerely

e sydney
/w’ '}4-/ -2
e sydney wesy
GORDON HOGHES

Ericshane

canderra

neweagtile

reprasented in

adelaide

darwin
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Central Area
Network Operstions
&17]1 Roms Street
Brisbane
Australia
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ummmm.m-wwmwnnwmammlymmm
ﬁmmaﬂwmhmm “Bell Canada Intemnational Inc. REPORT TO .
TELECOM AUSTRALIA | NOVEMBER 1997, - , .

Spectically, the stare and finish times for the test run from Richmond digital exchangs (RCMX), tes
_ mmmm4.urmmcmmmgcswg)m«mmm

Mmdt&mmwwmdm:ﬁummm(am” of the relevam
wmnmwmmmmmmmdmm:m
summary forms.

#p  Thitinconsinency in recording of times for a test run is not a fundamental Gaw in che test pesults of
ﬁ the conghusions of the repor, but e proper times of the run should be recorded if ar all gossibl. -

mehhamotpwﬂeuﬁmmmemaﬂmmmdmmw
confirmed that considerabie care was take to avoid clashes of test calls o test answering bases and
mm@nmmmwwoﬂywawumm:m code during any
test tun.

h&ém&mmmw&emﬁﬁﬁmmm
brought togathier:

. lhsmmiiﬁudmmﬁhmm&ommnnsinwmemmmﬂfﬂ”
armmummampmmpommp. The data was
whwsmemmMIwalm. :

* Tening began Wednesday 3/11/93. Traffic Rowee Tosters (TRT's) in the NIB text room 7735
mmmmwmammwmﬁwmmmw
mMMannﬁndmmmmdDevﬁn‘sBﬁdsem_n A portable TRT at
vamuduugewalsomedmoﬂgimudkwmmmm Zlq

2
AG315 el cor

A
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o AsMr G Keaisy and Mr R. Batais intentied 10 trove! to Pontland exchange (via Warmambool
.exchange) on Friday altersoon 371 1493, they easuresd shat 3 TRT run from Richmond had
finished and that 2 run from the South Yarm TRT had commenced sasisfacrerily before they
Ieft Meloourns at approximately 12.45 that day. They aiso artanged for tast calis to begin
from Bendigo axchonge thas aitemoon, and made & call from Warmambool sxchiage to
Sourh Yarra exchange late in the afternoon to ensure the South Yara TRT had completed its
163t run program and stopped. . - - - :

. Nonl!nalhumwmmﬁdquw ueimeSou:hY&-;aorP.iduoad
exchange 10 suend 1o TRT'S on Fridsy /1143 of the weekend 6/11/93 & 71 153,

_ A complete exarninacion of the times of the test eslis from all the exchanges to the ten finas at Cape
:_i;? Bridgewater and Deviin's bridgs over che period fron. 3/1 1193 1o 9/11/93 shows that the ogly time

the 132 run from the Richsmond digital tast line 10 the Cape Bridgewatsr 055 267 211 tesz answer
base couls have been made, without clashing with other test calis 1o the same test numbes, was
datwesa the aftemosn of J/11/93 and about middsy of 4/11/9). :
44

‘ It appears that the duxails for the rest run from the Rictumond digital test Gine (03 428 1974) w0
Cape Bridgewster RCM (055 267 211) shovld have been recorded as beginning ar agproximately
4.13 pm on 31173 (rather than 12.43 pem 02 $/11/93) and finithing at about 12.4S prm on
4721733 (rarher chan €.18 pm on $711/93), with other agpects of the 1es1 aum rermaining the same
as previousty recorded. ‘These timings it in with other 1est runs from the Richmond TRT line
ané with other test runs from other exchanges to the same line ot Cape Bridgewaser, They uso -
. provide 2 logical sequencs in the overall seat program spd a reasonable avarage test call interval
{43.9 see. per eatl), ..

A isble has bees drawn up to show the test callt made over the pering 406 is sttached, showing the
. - testrun butwean the Riclumoad digital 1a& line and the Cape Bridgewaier sest line in this logical
? time.siot withis the overall test ryn program. ,
A

Myﬁhﬂmmmmmtﬁsw of the sequence of test runs matches
with your reeolicctions and personal Aotes, ar whether there is anv other way 10 corvecs Ihe tecords
of the es2 runs shown in the repon.

ND0OOS

AJan Hemnich
GRNERAL MANAGER '
CENTRAL AREA

22'd ZOO'ON 9Z:11  86.3dY SI 100£2826:01 N33109




\féﬁ% S5th June; 1995

~ RE: SCHORER & COT CASES

Re Schorer & Cot Cases. Pursue Schorer & Thorpe to get
authority to write to the Commonwealth Ombudsman about the
inability or refusal teo previde us with the tests that were
- conducted for purposes of both Schorer and for Smith. In
particular I am to concern myself that the materisl has not
been made avaqilable for inspection and it should be because
it belongs to Telecom not to Bell Cansda. I am alsc to make-
an issue that the material is being delayed in being o
produced and that it is being sent in Smith's case very late
in the piece too late for him to use for his purpeses of his
arbitration and in particular some of it came after the
arbitration had been decided. ' '

WRH
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Dictated on Thursday, lst June
but transcribed on 7th June, 1995

FILE NOTE: GOLDEN MESSENGERS

Mr. Schorer and Mr. Thorpe were with me. We've had a
meeting about bits and pieces. I want to record this.

"In relation to the Bell Canada reports, the situation is
apparently is that Bell Canada were engaged to give an
appraisal by Telecom. Bell Canada asked Telecom to run
certain tests for them and Telecom did that{ Those tests
were in some way or other reduced to paper, presumeably, and
computer disks and they werve made available to Bell Canada
to make their report in writing. Bell Canada produced a
report and then Telecom made-a report on the Bell Canada

report unto Austel. :

The Bell Canada people were provided with the test material
by Telecom and disks containing that information and perhaps
other information. It_is claimed by Steven Black that that
material does not belong to Telecom and it was handed back
"to Bell Canada and Telecom are not in the position to get it
from Bell Canada and they don't have copies of 1ty '

In January and February 1994 Steven Black has told Schorer
that the material was not available from Bell Canada and
Bell Canada has the proprietory rights in the whole lot and
there were no contractual relationship between Bell Canada
and Telecom whereby they could demand it back from Bell
Canada. L

Anne Garmes and Alan Smith have also been told much the same
by Steven Black and others in Telecom. At or about the time
he was so told, Schorer reported that by way of complaint to
the Commonwealth Ombudsman verbally and possibly in writing.
Mr. Thorpe will have a look to see if he can find a copy
letter or fax to that effect.

Incidentally, Schorer alsc has a second Bell Canada report
and he has been given the second raw data and disks which
was presented to him as being reputedly the first material.
The second material was after the 24th November 1993 and
therefore referred and should be covered by Schorer's second
FOI application, its got nothing to do with the first
application as is alleged by the Telecom people.

221




19th May, 1995

FILE RNOTE: GOLDEN - COT CASES

On 17th May attending Mr. Harry Thorpe who phoned and I
dictated to him an answer to Gordon Hughes letter of 12th
May which didn't arrive umtil the 16th. We discussed that
Alan Smith had got a very poor settlement, namely a
$400,000.00 less 80 of which $135 was then to out in cost to
people who assisted him,

1 said we should consider whether we may not be better off
scrapping without letting this arbitration be scrapped and
— going public in litigation and complaints about the FOI lack
. of documentation received. _




19th June, 1995

RE: SCHORER COT CASES

Schorer rang me on Friday 16th June saying that he was not
going back to Warburton but he would be still under the
clinical psychologist and he would be coming in to see me .
next Thursday. ‘

WRH




JUN ©F TS0 MEFERT bl 5 bridhDuhs

P.272

27 June 1995

Mr William Hunt o John Pinnock
Hunts® Ombudsman
358 Lonsdale Street

MELBOURNE VIC 3000

Dear Mr Hunt

Fast-Track Arbitration Procedure - Mr Graham Schorer and Yelecom

- T understand you act for Mr Graham Schorer and the firm Giolden Messenger.
Asyoﬁ rany be aware, this arbitration has in effect been in abeyance for some months.
This has epparently been duc to the Claimant’s outstanding requests for
docummtaﬂon,anerSchom 8 ill health,

-+ +=  Wehave notheaid froma Mr Schorer for some time, and would-be grateful if you could '
advise us astohowhnim'ondstopromd.\

Yourssincirely \/

,,a% _ Vs
/ /
Ombudsman ' '

' LA fl ey = TR T
e S e——— - ol -

224,
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Your Ref: Consultant
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Mr E Benjamin Kenneth M. Martin

f § , Kell
National Manager . : mléﬂ:r w
Customer Response Unit Associates

. Shane G. Hird
Telecom Australia Joha . Miolnar
Level 37, 242 Exhibition Street Nohssa 2 den

MELBOURNE Vic 3000 o)

derson

. Dear Mr Benjamin
ARBITRATION - SCHORER

I telephoned the claimant on 3 August 1995 in order to determine whether
he was now in a position to proceed.

Mr Schorer advised me that due to a combination of factors, including the
current state of his health, the commercial pressures imposed by his
business and an impending FOI claim, he is unable to submit a claim at
present.

mel bourane

Mr Schorer has advised me, however, that he remains anxious to pursue a

claim as soon as he is able to devote adequate time to its preparation. P
sydmey

rydmney wesy

Yours sincerely

brishbane

GORDON HUGHES

canberra

cc & Schorer /] Pinnock, P Bartlets, ] Rundell

neweastile

reprasented in

adelaide

darwin

11522702_ACZF/CF
tevel 21, 459 Collins Street, Melbourne 3600, Australia, Telephone: {61-3) 9614 8711.
Facsimile: (61-3) 9614 8730. G.P.O. Box 1533N, Melbourne 3001, DX 252, Melhourne,

The Australian Mesmber of Interdaw, an imernational association of ingependent law firms + Asia Pacific + The Americas « Europe The Middle East




August 7, 1995
Mr. Alan Smith )
Cape Bridgewater Holiday Camp
Blowholes Road John Pinnock
RMR 4408 Ombudsman
CAPE BRIDGEWATER VIC. 3306
By Facsimile: (055) 267 230
— Dear Mr. Smith,

' 1 refer to your recent letters concemning the determination of your claim against Telstra
under the Fast Track Arbitration Procedure (FTAP). In these letters you raise a
number of complaints.

You have complained that Telsita (formerly Telecom) provided you with
approximately 24,000 documents pursuant to Freedom of Information (‘FOI')
legislation in late December 1994 which was after you had submitted your claim
- documents, and indeed, after Telstra had lodged its defence. -

The Arbitrator made his award on 11 May 1995. I consider that there was sufficient
time for you to raise any relevant points arising from the FOI material provided to you
prior to the Arbitrator making his award. In any event, the conduct of the Arbitration,
including such matters as directions or submissions by the parties, was properly a
matter for the Arbitrator.

~ \« | You have also complained that on 26 May 1995 you received further FOI documents

' from Telstra which, you state, would have assisted your claim significantly.

In particular, you claim that:

(a) the further FOI documents released confirmed that Telstra internally
acknowledged to Bell Canada International Inc.(‘BCT') that your complaints
were correct in suggesting that the BCI testing of your tclephone service was
“fabricated” as the testing could not and did not take place as reported in the
BCI Addendum Report; '

(b)  Telstra deliberately delayed the release of FOI documents which coatained
material in support of your claim;

/
" providing independens, just, informal, speedy resolusion of complaints.” 226

TIO (TG ACN 057 634 787 Box 18098 OF FM Telephona (03) 9277 §777

Navionat Headquanﬁ —tar Collins Street East
171 Rehikislan Corathd )

Facsimile (03) 9277 8797
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(€)  Telstra was involved in a deliberate misrepresentation to the Arbitrator which
has resulted in you failing to receive the benefits and concessions due to you;

() Telstra has knowingly presented to the Arbitrator 2 “fabricated” testing and
cvaluation report that “.. was allegedly independently and impartially
performed and created” by BCI.

(e) The Resource Unit took into account the ﬂawe;:l BCT report.

You claim that the assessment of your case by the Arbitrator would have been
materially different if the Arbitrator had been aware of the details set out in the poiats

above.
| As Administrator of the FTAP, I have 2 duty to ensure the integrity of the procedure.
. Your complaints go to this issue, and accordingly, 1 would be pleased if you would
N provide me with: :

* all documents supplied to you by Telstra on or after 26 May 1995 together with v
covering letters, schedules or annexures which may identify those docwments.

* aconcise explanation of the significance of the further FOI documents released by
Telstra; in particular, specific instances which support your contentions in (a) and
(e) above,

® any other evidence which supports the above contentions.

In order to deal with your complaints expeditiously, I would be pleased if you could
provide this material to me within 14 days.

If you have difficulty in providing copics of the material or in otherwise complyin.g
with this request, please lct me know.

Yours sincerely,
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Partners

David M. Scarlett

Edward S Boyce

James G.F. Harrowell

LAWYERS Gordon L Hughes

Mark T, Knaprnan

David P. Cooper

lan §. Craig

Peter |, Fwint

Wayne (B:' Cahil

Meville G.H. Debney
4 September 1995 Qur Ref: GLH Granl D. Sefion

Charles Veevers

Matter No; Andrew Logie-Smith
Williag P, Or'Shea
Your Ref:

Consultants

Mr G Schorer Eennelh]h:,e Martn
. W

Golden Messenger Andrew Jenking

493-495 Queensberry Street Assocates

NORTH MELBOURNE Vic 3051 John &, Molnar
Melissa A Henderson
Francis V. Gallichio
ohn D.F. Morris

Dear Mr Schorer
ARBITRATION - TELSTRA

I refer to our telephone discussion on 3 August last and would be pleased
to know if you are yet in a position to indicate whether, and if so when, you
intend proceeding with the submission of your claim documentation.

Yours sincerely
//fﬁm

CC  E Benjamin, J Pinnock, P Bartlett, J] Rundell

meldbouwrane

sydney

. sydney wesi

brithbane

canberra

newceasele

repretentad in

adelaide

darwin

11544128_GLH/RS
Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9614 8711,

Facsimile: (61-3) 9614 8730. G.P.Q. Box 1533N, Melbourne 3001. DX 252, Melbourne.
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Page: 1083

MATTERS OF PUBLIC INTEREST
Telstra

Senator BOSWELL (Queensland--Leader
of the National Party of Australia) (1.08 p.m.)--
At the moment there are customers of Telstra
who, for many years, have also been casualties
of Telstra. For years they have experienced
problems with dead lines, lines. dropping out,
busy signals when it was not busy and many
more. They complained, even to the point of
not paying their bills and having their eg

gut o&": which they _-_ ."- d for
their business, all in a desperate plea to

%ﬁg}g:mg to fix their lines,

In one member's case, there was
acknowledgment of lines being physically
removed, with PEIEE 3} officers stating that
there was a prima facie case existing for
conviction if the offender could be found. These
were all once successful business people, with
the type of business that relied on a telephone
service fit for their purpose: a service they did
not receive. Eleven years after their first
complaints to Telstra, where are they now?
They are acknowledged as the motivators of
g@gggﬁé's customer complaints reforms. As a

ect result, a telecommunications industry
ombudsman has been set up and a complaints
resolution process established. But, as
individuals, they have been beaten both
emotionally and financially through an 11-
year battle with Telstra. Now their bankers
have lost patience with their lengthy dispute
settlement and they are going down fast.

Following an investigation of the initial
settlement, accepted under duress, Austel, the
industry watchdog, came out with a highly
critical report of DEIEEEHR and the settlement
was re-opened. The Austel report concluded
that TeTSESHK was less than a model corporate
citizen--damning words for our nation's.
monopoly telecommunications provider which,
at that stage, was entering a new period of
competition. It recognised Tpl Ghf's failure
to undertake preventative rather than
corrective maintenance on its glder analog
equipment, some dating back 30 years, as a
significant cause of persistent, intermittent
faults and that TEISEEM had clearly put
supply side efficiencies ahead of customer
CONnCcerns,

There is the admission by Talechin

Backing up the Austel inquiry were critical
reports by Coopers and 1 ybrand, describing
2 €18eam complaints handling as not meeting
e mimmum requiréments of “adequacy,
reagonableness and fairness', and a technical
review by Bell (Canada) of L OISCHI's testing
and fault-finding techniques  for network
faults. . Then followed the Federal Police
investigation into $PICCOI's monitoring of
OT case services.

: : e Federal Police also
found there was a prima facie case to institute
proceedings against
a terse advice,
proceeding.

To this day the parties of the parliament
have been denied any access to the Federal
Police inquiry or advice from the DPP on the
matter--despite persistent demands not only
from the coalition but from the Democrats..or
matters of the DPP wrongly advising the
Federal Police that &I 1k was protected by
the shield of the Crown and t1
execute a search warran
their investigations of
monitoring and tapping.

Once again, the only relief COT meimbers
received was to become the -catalyst for
: & to introduce a revised privacy and

on poli

Despite the strong evidence
they still received no Justice
e, COT members were still
experiencing poor telephone services, their
businesses were continuing to suffer and they
had been forced to enter the exhausting and
expensive process of involvement in all these
major inquiries into FEISAENE -

A Senate inquiry bégan to be mentioned by
Senators on this side and the Democrats. In
late 1993, Senator Alston and], at a meeting in
Senator Alston's Parliament House offices,
were given an assurance by senior I}

e

necessary--that a fast track, non-legalistic

officers that a Senate inquiry wou

. process could be set up, that it would facilitate
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. FOI access to

CURRENT SENATE HANSARD

it would be all y April 1994. That process
was to be overseen by the Telecommunications
Industry Ombudsman. FOI documents from

i show that § § certai i
want a Senate inquiry when they refer to;

. .walling away, but I do not balieve this option would sujt
's wider strategy in t.lutitwould appear to lead

o8 Senate inquiry.

My course theretore iz to forea Gordon Hughes—
the arbitrator--
to rule on our preferred rules of ubig-ntion.

A fast track settlement proposal was signed by
the four COT members in November 1993 and
the fast track arbitration procedure on 24
April 1994, involving a confidentiality clause
forbidding COT members any further public

CIEEOI. Even durmg this

FOI was bemg held up by § . One

Commonwealth Ombudsman's report on
delays in FQI “informatioi condemns
oti's denial of documents in the

following words:

oy

it was unreasonable for’ . to require t.he
participarts to make further assurances while el Eosn;
was considering the arbitration agreement and

denying participants the opportunity to consider the rules
that PEfecoiii wished to have included in the agreement.

ereby¢

I ask the Minister representing the Minister
for Communications and the Arts (Senator
McMullan): is this fair play on the part of
F€¥gcan? The report goes on:

There is oo provmon in the FOI Act which would permit

{ ko impose such conditions on applicants prior to
granting access to documents--access under the FOI Act is
public access.

These COT members have been forced to go to
the Commonwealth Ombudsman to force
Leléchini to comply with the law. Not only
were  they being denied all necessary
documents to mount their case against
i¢axd, causing much delay, but they were
nied access to documents that could have
influenced them when negotiating the
arbitration rules, and even in whether % enter
arbitration at all.

This is an arbitration process not only far
exceeding the four-month period, but one

which has become so legalistic that it has

forced members to borrow hundreds of
thousands just to take part in it. It has become
a process far beyond the one represented when

20 September 1995

they agreed to eanter into it, and one which .
professionals involved in the arbitration agree
can never deliver as intended and never give
them justice.

Firstly, it was represented to members that
it would be fast. It was called a ‘fast track
arbitration process’. There were many
documented assurances given to the COT
members on timing and a quick resolution. -
The assurance was given by
deputy Libéral Party Senate lez
Alston, and to me, the leader of the Nat.lonal
Party in the Senate, late in 1993 that it would
be fast track and non-legalistic and would
facilitate FOI documents.

Thore'is the letter from Peter Bartlett,
special counsel to the TIO, on 25 February
1994 saying:

The emphasis iz on "fast track” resolution of these clairs.
It stated also:

With this in mind the srbitration is likely to commence this
wesk and will be completed at the shortest possible time
frame.

There is the detailed timetable from the TID
scheduling the final report after four months.
Then there have been the delays caused by
. FOI = documents.  The
mmonwealth, Ombudsman has twice
reviewed P FOI delays and has been
very critic: , in her words, .‘,;:_;__sj; 's
defective administration’,

L]

There have been further delays, referred o
by the ombudsman as ‘unreasonable’, because
etaudi sent FOI documents to be vetted by
air lawyers before release to members, and
delays caused by the destruction of
documentation--in the case of the Tivoli
Restaurant, all s raw data on testing
from 1989 to July 1993, atthlshasmeantx.
that the COT membera, as
fed their FOI, have had
statements to the arbitrator to include the
delayed information.

To give an example of the experience of COT
member Ann Garms with FOI documents, she
applied to PETEEEHH for FOI in December 1992.
In February she received approximately
10,000 documents. In April the arbitration
procedure was signed; then in May 20,000
more documents turned up. From May to
December 10,000 more documents were drip-
fed, continuing till June this year--all for a
process promised to be completed within four
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months.

This is a situation of the might of a
monopoly like FETESHIR, with all the resources
behind it--said to add up already to millions of
dollars--which has to be countered by four
struggling business people. And now, despite
assurances of fast track, which bankers and
other supporters were reassured was the
guiding principle of the arbitration, 18 months
later the four suffering COT members areJeft.
with only one COT case settled and T&E
has made the non-legalistic arbitration proces
so legalistic that it has cost one COT member
nearly $300,000 to answer ¢
protracted process.

There have been many scathing reports of
Télediai's defective behaviour by. Austel,
pers and Lybrand, the TIO and the
Commonwealth Ombudsman. A second
Commonwealth Ombudsman report is due out
any day--with the first going so far as
recommending compensation from £
for any costs unnecessarily incurred because o
the defective administration by TBISEGH
which ironically now involves another cost!
mediation process for the COT members
involved. The TIO, in his annual report,
described the whole process as:

. clearly the low water mark of eHective customer
relations, regulatory agency response and questionable
direction from pust management.

He continues:

Regrettable reliance on excessive legalism and failure to
meet freedom of information requirements in a timely
fashion hes lad in my view to an unnecsssary prolongation
of a process which was intended to be speedy.

The expense these COT members have been
put to, arising from the so-called fast track

arbitration process. has seen several go to the
wall.

I regard it as a grave matler that a
government instrumentality like Telstra can
give assurances to Senate leaders that it will
fast track a process and then tura it into an
expensive legalistic process, making a farce of
the promise given to COT members and the
inducement to go into arbitration. The process
has failed these people and can never give
them  justice--a  point confirmed by
professionals deeply involved in the
arbitration process itself and by the TIO's
annual report, where conclusion is deseribed
as "if that is ever achievable'.

* daring to take on §¥

20 September 1995

The COT members would never have opted

. for arbitration had they known it.would go on

so long at a cost of hundreds of thousands of
dollars. in legal and otheér expenses. Here are
people who § knows are on their
knees, and. becomes so0- legalistic
that, to answer two iy requests for
further particulars, it requires an additional
$45,000. These people have had their lLives
ruined by the procese that has followed from
It does not stop
there. Many people have lent COT members
funds to see them through the processbased on
assurances given by § f to Senator
Alston and I and writtén assurances from the
TIO that disputes would be settled within
months, also risking their houses and
businesses because-of the outrageous delays.

3 haﬁ treated the Parliament with
contempt. No government monopoly should be
allowed to trample over the rights of individual
Australians, such as has happened here. It
brings me no joy to bring this matter before the
Senate. I would rather be here praising
Telstra, an Australian icon. But they are not
bigger than tlie Australian people and,
through them, the parliament. TEIEEHIH
been highly criticised by many government
watchdogs all through the process, yet sadly, it
is the poor struggling Telstra customers who
are having to bear the ultimate burden of
financial ruin.

Motion (by Senator Sherry)--by leave--
agreedto

That the sitting of the Senate be suspended till 2.00p.m.

Sitting suspended from 1.21 to 2.00 p.m.
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6 November 1995 Our Ref: GLH
Matter No:
Your Ref;

Mr G Schorer

Golden Messenger

493-495 Queensberry Street

NORTH MELBOURNE Vic 3051

- Dear Mr Schorer

ARBITRATION - TELSTRA

Please advise me within 7 days when you expect to complete the

submission of your claim.

If you anticipate a delay of considerable or indeterminate length, I will give
consideration to the question of whether this arbitration should be

abandoned.

Yours sincerely

RDON HU

CC  E Benjamin, J Pinnock, P Bartlett, J Rundell

Partners
David M. Scarfent
Boyce

I

rit
i

meldowur

"¢

sydney

tydney
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brisban
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darwin
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- 5 Queens Road

Melbourne
Vietoria 3004
AU STE L Tel: (03)9828 7300
AUSTRALIAN Fax:  (03)9820 3021
TELECOMMUNICATIONS
AUTHORITY . FFree Call: 1800 335 526
TIY: (03)9828 7494
10 November 1995
The Hon Michael Lee MP

Minister for Communications and the Arts
Parliament House
Canberra ACT 2600

Dear Minister Lee

—t QUARTERLY REPORT ON PROGRESS OF TELSTRA'S
IMPLEMENTATION OF RECOMMENDATIONS OF AUSTEL'S COT
CASES REPORT

I am pleased to provide AUSTEL's fifth quarterly report on Telstra’s progress in
implementing the recommendations of AUSTEL's COT Cases Report.

This quarterly report consists of two parts: a summary of significant developments to date;
and a more detailed commentary on the status of implementation of outstanding
recommendations.

AUSTEL considers that Telstra is continuing to demonstrate its commitment to
implementation of the recommendations of AUSTEL's COT Cases Report. Of that report’s
forty-one recommendations, twenty-five are finalised. Recommendations 6,7, 8, 10, 25 &
26 have been finalised since the last quarterly report was submitted. Recommendations 6,
7, 8, & 10 relate to Telstra's representation of its liability, and recommendations 25 & 26
concern resolution of difficult network faults. The substantive action required to progress
implementation of the outstanding recommendations is being undertaken by Telstra.

- Telstra is no longer required to report against recommendations 1, 4, 5, 6, 7, 8, 10, 11, 12,
16, 17, 19, 21, 23, 25, 26, 28, 29, 30, 31, 32, 33, 34, 35 & 36, as these have either been
fully implemented or the necessary action has been taken to achieve implementation. While
these recommendations are regarded as being exempt from further routine reporting,
AUSTEL may provide additional comment should any significant issues arise or milestones
occur which concem any of these recommendations.

Yours sincerely

Chift Mathieson
General Manager
Carrier Monitoring Unit

UMEY] DK

Postal Address: P O Box 7443 Si Kilda Road Melboume Victoria 3004
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Progress of COT Arbitrations =

As discussed in previous COT Status Reports, an arbitration procedure was developed
by the TIO, Telstra and four complainants described in AUSTEL's 1994 COT Cases
Report as the original COT Cases, for these four complaingnts. The TIO has advised
AUSTEL that the first of these arbitrations was finalised in May of this year, with the
delivery of the arbitrator’s award. The second and third arbitrations are expected to be
completed by the end of the year. The claimant in the fourth arbitration has not yet
submitted a claim.

A further Special Arbitration Procedure was developed by the TIO in mid 1994, This
procedure was designed to cater for 12 further Telstra customers identified by AUSTEL
as warranting special consideration and having problems similar to the original COT
Cases. The TIO has advised AUSTEL that one of these customers subsequently
reached a direct settlement with the carrier, and another elected not to pursue the matter
further. The remaining 10 customers are involved in arbitrations, and are currently at
different stages in the process of the submission of Claim, Defence and Reply
Documents. Six of these arbitrations are expected to be completed early in 1996. As at

November 1995 the remaining four customers had not yet submitted their claims to the
Arbitrator.

The TIO has observed that the progress of arbitration for both the original four
complainants and the other group involved in the Special Arbitration Procedure has
been significantly hampered. The TIO attributes this to -

* delays in the provision of documentation and information by Telstra to the various
customers under Freedom of Information entidements;

* delays on the part of claimnants in advancing their claims; and

* the legalistic approach adopted by Telstra in its defence against these claims.

In addition, the TIO has advised AUSTEL that there is a high degree of distrust

between the parties who have rarely shifted from mutually entrenched positions. and

that these factors have also had an adverse impact on the progress of the arbitrations.
Further comment is provided on arbitrations under recommendations 3 and 9.

STATUS OF IMPLEMENTATION OF RECOMMENDATIONS OF COT CASES REPORT
AUSTEL'S FIFTH QUARTERLY REPORT 10 NOVEMBER 1995 3
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‘24th November, 1995

Dr Gordon Hughes

¢/~ Messrs Hunt & Hunt
Lawyers

Level 21

459 Collins Street
MELBOURNE VIC 3000

~'Dear Dr. Hughes,

. RE: Arbitration - Golden Messengers and Telstra

g We refer to your letter of 6th November last to our client
and subsequent correspondence.

Our client advises that it is not in any position to advise
with certainty whether or not it anticipates "a delay of
considerable or indetermipnate lengtn'.

The arbitration proceedings were entered iolo on a clearly %’
accepted basis that Telstra would supply required
documentation under FOI provisions. Our client cannot
proceed without the relevant information being made
available.

Without being critical of Telstra at this stage, the fact is
that the material is being provided extremely slowly. The
last delivery of documentation was received only this month,
We are instructed that material which is well known to have
existed (and presumably has not since been lost or

¢ 7 destroyed) is still awaited.

Our client is aware of the diastrous state of affairs as to

g the supply of FOI documents in the recent Smith arbitration
wherein documentation was supplied shortly before and after
you made your decision; it does not want Lo be similarly
disadvantaged in ils own proceedings.

Your advice that you will give consideration to the question
of whether the arbitration should be abandoned is noted.
Our client, as we are at present advised, would not be
agreeable to any such proposal.

However, 1f you personally find the present situation
tedious and simply wish to resign as arbitrator for that or
for any other reason, our client would not object, nor would
it consider it would be entitled to offer objections.

Yours truly,

o - 23/#




‘Flﬁ?vv =
ABSTIAL‘A

Office of Customer Affairs
commerclal & Consumet

Level 37
242 Exhibition Btreet
Melbourne Vic. 3000

3 Tetophone {93) g532 7100
F 21 August 1995 Facsimie (03) 8632 1235

Mt John Pinnock

Telecommunications {ndustry Ombudsman
321 Bxhibition Street

MELBOURNE VIC 3000

By f: acsimile: (03) 927 78797

Dear Sit
Fast Track Arbitration Procedure - Alan Smith

2\ \1 ofer Dr Hnghos' letter 10 y0U 4ated 21 June 1995, which < closed a copy of & facsimile from
M Smith to Dr Hughes dated 20 June 1995. Dr Hughes copied his iester 1 Telstra.

| refer also to OUr recent telephone copversations on thig subject.

As you are aware Mr Smith alleges in the fifth paragraph of his letter of 20 June 1995 to DI
Hughes that " the Bell Canads Testing was flawed". In suppott of this allegation Mr Smith
cefers to a letter from Telstra to Bell Canada international (BCT) dated 6 September 1994. The
Telstra letter 10 BC] refers 10 the recording of an incorrect date op one test sheet and at no
stage suggests of ntimetes in any Wey that the BCL results are “flawed".

1 enclose 3 COPY of the letter dated 11 August 1995 from Gerald Kealey of Bell Canada
Interpational to ™e which responds 10 Telstra's letter 10 BCI of 6 September 1954. That Jetes
‘ makes it clear that there is 00 question of the BCI results being "flawed"” as alteged by MI

{ will have a copy of this letter forwarded t0 My Smith and trust tpat this will allay his
concerms in relation to the BCI testing. : ..

Yours faithfully

pone L

Steve Black
Group General Manager
Customer Affairs

sh-jp001.doa

; Teisirs GOTY
s B AGH 054 77!
. ]
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Telecixammuications Indestry Ombudsman  ACN 057 634 787 -
Groand Floor, 321 Exhibition Street, Melbourne, Victoria, 3000
W‘]ﬁmm Facsimile: 61 3 277 8797 i

j : Fagsimﬂe Cover Sheet
T ‘ E(/B 3




13 Oct 94

A Telstra Whistleblower writes to the Communications Minister, alleging that Steve
Black and Telstra’s Rod Pollock were the two main offenders who were altering
information of FOI documents legally requested by COT claimants, in an attempt to
minimise Telstra’s liability. In the margin of the first page of this document, someone
has added a hand-written comment: Warwick Smith has been critical of Pollock on same
issues,”

E5(a)

The TIO File Note for 14" and 16™ May 1994 shows that Alan Smith warned both of
ithem that Rod Pollock was not providing Alan with the correct FOI documentation that
should have been attached to various documents Alan had requested during his time at
Telstra’s FOI viewing room. The TIO internal memo dated 16™ May 1994, confirms
Alan actually left samples of altered documents with the deputy TIO, Sue HarlowES5(b)

Pages 18 & 19 of a thirty-two-page transcript of a Commonwealth Ombudsman
interview with Graham Schorer on 23" September 1994 confirms that Graham swore
under oath that Rod Pollock had told him” “Graham, my instructions are you get no
documents until such time as you're fully immersed in the arbitration procedure. | said,
“Whose instructions?” He said, I can’t tell you that: “but I can tell you I've got
instructions you won ‘'get them until that happens E5(c)

See full transcript Relevant Information File Exhibit 11

12 Dec 94

Mr Black, Peter Gamble and Ray Bell (the author of the TF200 report) should have all
known that the TF200 report had been manufactured and was therefore not a true
account of the tests carried out on the TF200 phone that had been collected from Alan
Smith’s business. Mr Smith has used the original Ted Benjamin Target file (appendix 32
re naming the exhibit cover sheet as (Steve Black exhibit 6)

E6

12 Dec 94

Mr Black, Mr Gamble and Ted Benjamin all knew that the Service Verification Tests
(SVT) carried out at Alan Smith’s premises on 29™ September 1994 were deficient, but
they still allowed the deficient SVT report to be used as defence material, covered by
legally binding sworn statements. The two attached letters from AUSTEL dated 1 ph
October and 16 November 1994, confirm the deficiencies in the SVT processE7(a) and
E7(b)

Telstra Briefing B004 Paper dated 12™ December 1994, confirms the SVT was used as
arbitration evidence E7(c). Steve Black’s statutory declaration E7(d) confirms he stated:
“...However, I have reviewed the Report and I am informed by each of the authors that
the Report accurately states the facts stated in the Report”.

12 Dec 94

Mr Black, Mr Gamble and Telstra’s Kevin Dwyer all appear to have known that the Bell
Canada International report was not a true account of the tests allegedly conducted at
Cape Bridgewater in November 1993, but they still allowed the deficient report to be
used as defence material.

E8

20 Jun 95

Six weeks after his arbitration had been deemed to be completed Alan Smith advised Dr
Hughes, that recently received FOI documents after his arbitration confirmed Telstra had
used defence documents they knew were fundamentally flawed. In this letter Mr Smith
reminds Dr Hughes that he sought this type of information from Telstra under FOI, as
well as through the arbitration discovery process. The attachments accompanying Mr
Smith’s letter should have prompted Dr Hughes to start asking questions of Telstra. It is
clear from Steve Black’s letter shown below, that Mr Smith’s 20" June 1995 letter was
copied on to both Mr Pinnock and Telstra, for possible discussion purposes. As late as
June 2007, Mr Smith has tried to access Dr Hughes’ letter of 21% June 1995 letter to Mr
Pinnock which was also copied to Telstra see below.

Steve Black — Conspiracy to Pervert the Course of Justice Page 2 of 4 l D




E9(a)

Commentary:
The 21% August, 1995 letter from Steve Black to Mr Pinnock states: “Dr Hughes copied
his letter to Telstra”. The attached facsimile E9¢b)cover sheet from the TIO’s office to
Peter Bartlett, discusses the 21% June letter from Dr Hughes to John Pinnock, the same
letter that was also provide by Dr Hughes to Telsira. The statement on this facsimile:
“..John
Wants to discuss it on Monday, and what the approach should be re parties seeking to
revisit post Arb’n (Arbitration) His position is not to open the can of worns.
Question
¢ Why would an arbitrator who had already deliberated on a case (six weeks
previously) see a need to write to the previous defendants without copying the
same to the previous claimant?
¢  Why has the TIO office ignored Alan Smith’s request for a copy of the same
letter they received from Dr Hughes as did Telstra?
¢ Perhaps the contents of Dr Hughes’ letter to John Pinnock and Telstra, would
have opened the ‘can of worms’ if the Institute of Arbitrators had also been privy
to Dr Hughes® letter?

10|21 Aug 95|Steve Black writes to John Pinnock, refuting Alan Smith’s claims that the BCI tests were
flawed (see Dr Hughes" letter to Mr Pinnock on 21* June 1994, copied to Telstra ) Mr
Black’s letter states that BCI “...only recorded an incorrect date on one test sheet and at
no stage suggests or intimates in any way that the BCI results are flawed”

A letter dated 11" August 1995, from Gerald Kealey of Bell Canada to Mr Black is
attached to Mr Black’s letter to Mr Pinnock but, although it is apparently signed by Mr
Kealey, it is not on a BCI letterhead. This letter was supposedly written in response to a
letter from Telstra on 6™ September 1994 (twelve months earlier) and although Mr
Kealey states that his travel logbook records a trip from Melbourne to Portland, he does
not indicate on what date that trip took place. Mr Kealey does note, however, that BCI
recorded an incorrect date on ‘one of the tests’,

E10(a)

On 27" July 2007, Alan Smith received a technical report from Brian Hodge, B Tech,
MBA, of BC Telecommunications. After assessing numerous documents regarding
Alan’s case, Mr Hodge concludes that none of the alleged 13,000 BCI test calls shown in
the BCI Cape Bridgewater Addendum Report could have terminated at the RSM/RCM at
Cape Bridgewater in November 1993, because the RSM/RCM could not handle the
CCS7 call trapping facility that the much-publicised BCI document reported as being the
‘state-of-the-art’ equipment they used.

See Brian Hodge MBA Report Relevant Information File exhibit 11,

On 26™ September 1997, Telstra advised a number of Senator’s, see Senate Hansard
ipages 107 to 109 attached at E10(h) when referring to the flawed BC! allegations that
there was only a clash of one of the dates recorded in the report stating: Mr Armstrong —
“Yes. The basis upon which it was put that the report was fabricated was an apparent
clash of dates, as I recall, with two sets of testing. This goes back a couple of years. [
believe that claimants raised the matter with the TIO. Telstra went to Bell Canada and
raised the clash of dates with it. As I recall, Bell Canada provided a letter saying that
there was an error in the report.” Senator SCHACHT — Can you please provide us with
a copy of that letter from Bell Canada? ” Mr Armstrong — “I do not have it with me,”
Senator SCHACHT — Can you get it for us?” Mr Armstrong — “Yes. ” Senator

Steve Black — Conspiracy to Pervert the Course of Justice Page 3 of4 I D
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Qelstra

Otlica of Cusiomer Aftairs
Commerci A Cansumer
19 January 1996 Level 37
242 Exhwbition Strect
Melboumne Vie. 3000
Dr Gordon Hughes Tolaphone (03) 9834 2577
Huat and Thant Fucaimile {03} 8632 3235
Lawyers
Level 21/459 Coilins Strect

MFEIBOURNE VIC 3000

By facsimile: (03) 9614 8730
Deur Dr. Hughes

N Schorer

1 refer to my lctter of 16 Janvary, 1996 and your direction made os 18 December 1995 which
requires Telstra to make available to Golden Mcessenger:

“eurh docamentation in its possession or control which has not previously been made
availuble o the claimant pursuani lo an application wnder the Freedom of
Information Act {"FOI Act"] and which might reasonubly be considered relevant 1o
the claim as set oul in the claim documentation submitted by the claimant on an
interim basis on 23 December 1994”,

1 note that in your direction yuu have set out the parameters under which Telstru hus agreed to
disclose ceriain telephone number information, 1 assume that all information being made
available for inspection by Golden Messenger must be used solcly for the purposes connected

~ with its cluim and must be kept confidential by the claimant and his adviscrs and musl be
Y returned to Telstra in accordanice with the Fast Track Arbitration Procedure. Pleasc confirm
' that this is the case,

Following your direction, Telstra has conducted searches for documentation which may fall
within the scope of your dircction. These scarches are continuing. These scarches are in
addition to the searches already carried out in respoase to various FOL Act requests by Golden
Messenger.

As a result of these searches, further documentation has been located. Once this
documentation has boen analysed by Telstra, such of the doenmentation as is relevant to
Gotden Messenger's claim will be made available for inspection.

\ 1should note, however, that in the circuinstances Telstra faccs great difficulty in attempling to
placc practical limits on the scope of ils scarches. This is due both Lo the vague nature of
Golden Messenger's ¢laim and the wide scope of your direction, which is broadly anilogous
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\i to a direction for Telstra to give discovery of docuoments, a situation which was not envisaged
when the parties snlered into the Jast Track Arbitration Procedure.

In this regard, 1 would like to meke the following points:

L. A vast amount of information has already becn provided to Golden Messenger under
the FOI Act; approximately 66,000 puges and 15 computer disks. In processing
Golden Messenger's various FOI Act réquests, Telstra approached, among others, the
foflowing arcas within Telstra:

Commercial Waverley
Commercial Arca Saies Footsciay
Commercial Queensiand
NNT
o Corporate Marketing
~ Comuwrcial Waverley FM&D
Network Products
Commercial Waverley Tcst Centre
Commercial CED Heidelherg
Commercial Westcrn
TRNS
Commercial Waverley Service Delivery
Commercial Centrail CED
Commercial
C&G
Commercial & Consumer Business, Noisc Investigation
.Service Delivery Vic/Tas Region
Metro West Operations
Heidelberg CED
CAN Construction & Design Melbournc Metro Region
Service Assurance Commercial Vie/Tas
~S C&C. Difficult Network Faults
Melboume Network Operations - Exchanges
Network Products - Southern Region
Corporate Strategy
Board Supporl

Telstra is conducting a review of documents previously exempted in full vader the FOIT
Act to determine which of these, if any, may fall within the scope of your direction.
Documenis exempted on the grounds of Fegal Professional Privilege will not be
reviewed. Telstra does not propose to review docutments which have previously been
released with deletions {that is, "B" documents), as thosc documents have clcarly
alrcady been madc availuble 1o Mr. Schorer. In manyt cases thege deletions amounted
to no more thap the removal of 3nd party names,
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.22, The further scarches camied out by Telstra following your direction have heen
restricted to!

(1)  the North Melbourne exchange building (incorporating the North Melhournc

Telephone Exchange, the old North Melbourne tandem exchange and the North
Melbourpe ISDN node);

(2)  the Footscray Excbange (the Footscray cxchange is of particular relevance to
Golden Messeager's claim because it provides the 1ast choice routcs for trattic
~ into and out uf the North Melbourne Telephone Exchange);

{3 the Vootscruy District Telstra office (at one time the administrative cenlre for
the North Melboumne Telephone Exchaage;

(4)  the St Alhans' Exchange Maintenance Group ("EMG") {the EMG responsible

\“‘; for the North Melbourne Telephone Exchange);

(5)  Telstra's National Network Tnvestigations proup ("NNI"); and

(6) searches of various of Telstea's enmpnter databases for information telating to

the performance of the North Melboune Telephone Iixchange and the last
choice routes intw thie North Melbourue Telephwie Exchange.

3 The performance of the Tnter-Exchange Network surrounding the North Molbourne
exchange may, in a broad sense, be relevant to Golden Messenger's claim. The saroe
could be said of Telstru's entire 1elephone nefwork. Indeed, this appears (o be Golden
Messenger's intention judging by the content of its letier to you dated
22 December 1995, However, were Telstra to broaden the scope of its scarches to, for
example, only those exchanges with dircct Liaks to the North Melbourne exchange or
tandem, it would need to ssarch for documents refating to the performance of
approximately 50 tclephone exchanges, representing over ope third of the telephone
exchanges in thc Melbourne metropolitan area. This would require & very large

~ diversion of resowrces and would incvitably result in furlher Tong delays in the

progress of (his arhitration (in Telstra's estimate, thousands of hours of effort). Further,
in Telstra's vicw, such scarches would be highly unlikely o uncover any information
which would, in a practical sense, materially alter the picture created by the documents
which eitber have ur will be madc available to Goiden Messengor.

Relevant classes of documents

Those classes of documents which, in Telstra’s vicw, are likely to be of significance in this
arbitration are set out here:

1. LEOPARD, which is a database tracking complaints to 1100 or 132999 operators
concorning Mr Schorer's scevice, Those reporty classified by operators us Trouble
Reports (that is, which arc considered to relate to {uulls which arc likely to affect
individual customets) are archived 10 MADS; thosc classified as Technical Assistunce
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Reports (that is, which are considered to relate to fauits which are likely to affect many
customers) arc archived to GAPS or, mote reccatly, NSQSS.

2. Servicc Plus (2 database performing a simiiar function, set up for usc by business
customers. Repons entered into Service Plus via 132999),

3. RASS (4 similar database, intended to track complaints relating to special services - in
Mr Schorer's case, ISDN services).

4. Dacuments created by Paul Killeen and other employees within the National Network

Tnvestigations group, including personal diarics, file notes, internal memoranda, letters
and an exloosive lechical repurt o e pafonnuwe of the Nath Melbouoe

Exchange, produced following iengthy investigations over a six month period in 1989,

5. Documents, including file notes, letters and internal memaoranda created hy customer

J service staff and managers.

6. Exchange trunking diagrams showing the configuration of the North Melbourne
Telephone Exchange and surrounding Inter-Exchange Network at various points in
time.

7. Exchange diaries indicating work performed on the North Melhourne Telephone
Exchange equipmest.

8. Details concorniag complaints by all customers connected to the North Melhourne
Exchange, extracted from the computer databases MAPS, GAPS and NSQSS;

g, Fault dockets, showing investigations by exchange technicians (whether referred to the
exchange following a LEOPARD or Scevice Plus report or comprising & special
inveatipation) and cxchunge cleurnness

10.  Treaffic information relating to routes inlo the North Meclbourne Exchange and

~r Tandem, sourced from various computer databases (RUBAS, TROB and ROMANS).

11.  Exchangc Maintenance Group ("EMG") reports, being managemont reports containing
information relatiag to the performance of exchanges within the relevant EMG.

12, North Melbourne Telephone Rxchange toghooks of Traffic Route Testing (“"TRT™)
runs into the North Melhourne Exchange.

Some documents falling within these classes have already been provided under the FOT Act.
Further documents will shortly be made available pursuant Lo your dircction, Telstea is making
all reasonable efforts (o Ineate sneh doenmentation as may exist which falls within any of
thesc catcgories. However, it is clear from scarches carried out and documentation located to
date that Telstru retains very few wanual records relovant to Golden Messenger's claim for the
period pre 1983, and virtually no relevant computer records for the period pre 1951,

L ] L *
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In the circumstances, Telsira submits that the provision by it of such documeniation as may
exist which lalls within any of the categorics numbered 1 (o 12 under the Leading "Roelevant
classes of documents” above satisfies your direction made on 18 December, 1995, If you do
not agree with this approach then 1 suggest that the best way forward would be to discuss
Telstra's approach to the provision of documentation at the dicections hearing on

5 February 1996. It may be beneficial if the technical resource unit were also abie to uttend to
assist in the discussion of these matters.

Yours {sithfully

Vi

Ciroup Manager
Customer Affairs

ce: Mr john Pinnock, TIO
By facsimile: (03) 9277 8797

Mr Grabham Schorer
By facsimile: (03) 9287 7099

- . 232




Telstra in Confidence

Melbourne area, there is no such requirement for STD codes, [Ref: J05767 to
JO5770]

d.  Exchange Faults; two complaints for which exchange equipment was determined
as the cause. Both of these complaints were caused by incorrect exchange data.
(see explanations below)

L.4.1.1. Network and Exchange Faulis

L. Details of the two exchange faults identified as a result of the Claimants’ complaints are
outlined below.

2. The first exchange fault occurred with the cutover of (03) 329 from ARE-11 (NMEL) to
System12 (NMEE) on 11 April 1995, where the omission of specific exchange data did
not allow the Claimants’ to make outgoing STD calls during the actual cutover,
accounted for one complaint. This was reported at 12 noon and rectified in the afternoon
of the same day of the complaint. The effect to the Claimants’ was negligible, as no
incoming traffic, or local outgoing calls were affected, only outgoing STD calls were
affected. This fault had no effect on the Claimants’ ISDN service which was their
primary service for incoming calls [Ref: A46746 & A46729].

3. The second exchange fault occurred as a result of an error in routing data loaded into
and activated in Lonsdale AXE Telephone Exchange (LONU) on 10 October 1995,
Under limited conditions and only from certain origins, callers to one hundred group
(03) 9287 70xx (of the four one hundred groups) allocated to the Claimants' ISDN
service would incorrectly receive an RVA message. The Claimants’ ISDN service was
connected to North Melbourne ISDN Telephone Exchange (NMEX). The data error was

corrected on 23 January 1996. A detailed analysis of the impact of this fault is set out
below.

4, & -From 10 October 1995 customers whose services were directly connected to LONU
exchange would incorrectly receive a RVA when calling (03) 9287 70xx (8 digit
dialling). Customers connected to North Melboume System-12 exchange (NMEE) '
would incorrectly receive the RVA on 50% of call attempts to (03) 9287 70xx as calls
from NMEE to NMEX were truniked on a 50/50 basis via LONU and North Melbourne
AXE Telephone Exchange (NMEA).

5. Calls from LONU and NMEE made to (03) 297 70xx (7 digit dialling) were not effected
until 13 December 1995. [Ref: J06242 & J06243 & J06164 to J06181)

6. The implementation of a further data change (associated with AUSTEL Numbering
Plan) in LONU on 13 December 1995 compounded the problem, in that caliers from

LONU and NMEE incorrectly received an RVA 100% and 50% of calls respectively to
(03) 297 70xx.

7. Network routing of a small number of exchanges utilised LONU exchange to switch
calls to NMEX only under overflow conditions. For the duration the data error only 2
calls destined for NMEX overflowed through LONU,

8. Traffic Observation data*.vailable for the codes (03) 286 & 287 xxxx and (03) 9286 &
9287 xxxx shows that the percentage of callers dialling new 8 digit codes was less than

20% in October 1995 and less than 50% in December 1995. l 3 3 P

Briefing Document BOO3 - Part &
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Telstra in Confidence

noticeably, in fact he "needs the half installed computer system to manage the work".
[Ref: JO5777 to JOS778] _.

8. On 31 October 1995 Mr Benjamin wrote to Mr Schorer in relation to the introduction
of the AUSTEL Numbering Plan and eight digit numbers. Mr Benjamin advised that the
¢ month period of dual numbers was about to end, and progressively from November
1995 callers failing to dial 9 as the first digit of a telephone number will not be able to
successfully complete their call. He noted that some of the Claimants' vehicles still did
not have the 9 included in the advertised number and this may cause difficulties for
some of his customers. [Ref: J05780) -

9. \‘ On 19 January 1996 the Claimants’ complained that at 4:30pm they attempted to ring
their own (03) 9287 7000 number following a clients complaint of receiving RVA

intermittently. The fault was traced to incorrect data at LONU exchange on 10 October
1995. [Ref: JO5771 to J05774}

A detailed analysis of this fault is provided in ‘Investigations, Analysis and Supportive
Data’. The estimation of the impact of this fault to the Claimants’ ISDN service is:

a.  for 10 October to 12 December 1995, approximately 0.12% call loss from the
' MeHSoume (03) network attempting to call the Claimants’ ISDN services; and

_ 'Nfor 13 December 1995 to 23 January 1996, 0.23% call loss from the Melbourne
- {03) network attempting to call the Claimants’ ISDN services.

Therefore the data error in Lonsdale had negligible effect on call delivery to the
4 | Claimants' ISDN services and no effect to their PSTN services. The Claimants’
goutgoing calls were not affected.

See ‘Investigations, Analysis and Supportive Data’ for full details.

10. On 22 January 1996 the Claimants’ complained that while attempting to dial
(055) 267 xxx and received (03) 905 Sxxx. The Claimants’ apparently dialled ‘9’ in
front of the 055 prefix. The Claimants’ therefore, received (03) 905 5xxx which is an
extension off another customers’ PABX. A test call performing the same dialling error
was answered by the same customer. Data at NMEE exchange was verified as being

correct for the code (055). It apparent that this complaint was most lxkely due to the
Claimants’ mis-diailing. [Ref: J05767 to JO5770]

11. On 11 March 1996 the Claimants’ complained of receiving 3 different recorded voice
announcements {RVA’s) when calling mobile numbers 019 9235 xxx and 041xxxxx. The
Claimants’ advised of the exchange code heard at the end of the RVA’s. The exchange
code given appeared to be a Mobile Network exchange. Clear codes indicate that the

fault existed in pnvately maintained equipment. [Ref: J05314 to J05315 & J05137 to
JO5141] a

12, On 11 April 1996, as requested by the Claimants’, Telstra cutover 8 of the Claimants’
PSTN lines from NMEE to NMEK and cancelled the remaining 29 PSTN lines
(Telstra’s records indicate 4 of these lines are not the Claimants’ services). A
personalised RVA (Messagebank) was placed on the Claimants’ cancelled directory

lines. The cutover was originally planned for 3 April 1996. 2 3 3
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Telecom Confidential

On 14 August 1991, in response to complaints of Smith's line being engaged,
Telecom checked the traffic on the Inter Exchange Circuits (IEN) connecting
Portland to Cape Bridgewater. It was discovered that between 7.30pm and
8.00pm all five circuits in the Portland to Cape Bridgewater direction were busy
(reference document 5.08). Therefore non-local incoming callers to Cape
Bridgewater at this time would have received congestion tone. Customers often
have difficulty differentiating between congestion tone and busy tone as they are
very similar. Smith's complaints that his line was engaged when he was not on
the telephone may have resulted from a misunderstanding of the engaged and
congestion tones.

Such congestion could account for the busy and unable to contact type complaints'
made by Smith in Period A. '

A small level of congestion is a normal part of the operation of a telephone
network at peak calling times. Because Cape Bridgewater is a rural area telephone
traffic peaks after 6:00 pm when farmers have finished their work (reference
document witness statement of Gordon Stokes). Some congestion had been
observed at Cape Bridgewater through the monitoring of traffic to Cape
Bridgewater. An upgrade of the Cape Bridgewater RAX to RCM on 21 August
1991 removed the chance of any peak period congestion between Portland and
Cape Bridgewater. _

Conclusion - The complaint was considered to be due to network congestion
which occurred intermittently during high peak periods of traffic.
There was no problem with Smith's service.

MELU - 4 March 1992 _

In March 1992 2 condition was located through Telecom's investigations in
response to RVA complaint reports made to 1100 in relation to Smith's service (on
16 & 17 March 1992) and the service of two other customers at Cape Bridgewater
(055 267 203 on 4 March 1992 and 055 267 252 on 10 March 1992). Telecom
investigated these complaints and located a data entry error at its MELU Windsor
Trunk Exchange ("MELU").

The error was made on 4 March 1992 and was located by test calls that were made
by staff at Telecom's Lonsdale exchange. This problem was corrected on 19
March 1992 (reference document 5.14). Accordingly, the MELU problem existed
‘between 4 March and 19 March 1992 (reference document 5.15). Whilst it was
initially thought that the problem may have existed for a 6 week period,
subsequent investigations confirmed its existence for a total of 16 days (refer
witness statement of Hew MacIntosh and David Stockdale).

12112494
Page 18
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assumed that this analysis was used as the basis for the letter to
Smith of 24 November 1992 which stated that this problem had
occurred ‘for a period of up to 3 weeks.'

100 On 5 February 1993 the Manager - National Network Investigations
(Melbourne) produced another report on the issues of RVA and NRR
from the Cape Bridgewater Holiday Camp. This report was
distributed to other National Network Investigations Managers, to the
Manager - Tas/Vic Commercial Business, Commercial & Consumer
Business, and to the Manager Warmambool Operations Management
Group. In regard to the MELU RVA error, this report stated:

An exact period that this data error was effective for is difficult to  j/.
obtain but analysis of MELU information indicates that the data
change was in place for approximately 6 weeks.4®

101 In mid 1993 a briefcase containing file information was inadvertently
left at Mr Smith's premises during a visit by Telecom National
Networks Investigation personnel, and Mr Smith subsequently viewed
the contents of his file, which contained the 5 February 1993 repont.
Mr Smith noticed the discrepancy in the duration of the MELU RVA

N problem, and alleged to AUSTEL that he had been mis-advised on
this issue by Telecom. Telacom responded to AUSTEL stating that
the 6 week period identified in this report was an error, and that the
earlier 3 week estimate was corract.49

102 AUSTEL has also viewed some documentation relating to the period
the data error at MELU was causing RVA on calls to Cape
Bridgewater. The circumstantial evidence indicates the problem may
have occurred for only 3 weeks, but no precise or definitive duration
of the problem can be ascertained from the available data. A more
accurate assessment of the duration of the problem would

4639
47 894 - Hew Macintosh for Manager - NNI - 28 August 1993
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undoubtedly have been assisted by a much earlier examination of the
problem.50

103 |t is apparent from Telecom's documentation that no investigation of
the duration of the MELU data error problem would have been
initiated without the persistence of Mr Smith's complaints on the
matter. 1t also follows that no investigation was intended into the
circumstances which led to the error occurring. The lack of this
procass raises serious questions about Telecom's ability 10 ensure
such errors are not repeated.

v
104 The assessment provided to Mr Smith that up to0 50% of STD calls

from Melbourne to the Cape Bridgewater Holiday Camp would have
been affected by the MELU RVA problem appears to be accurate.

Conclusion

105 The advise provided 1o Mr Smith on matters relating to the RVA
message caused by the data error at MELU was inadequate. The
impression conveyed by Telecom's letter of 24 November 1992 to Mr
Smith was that Telecom was certain of the maximum duration of the
RVA problem, a certainty which is not conveyed by internal
communications on the matter. 1t should be noted that the original -
advice provided to Mr Smith must be assessed in the context that Mr
Smith had submitted a claim for compensation.

106 Telecom also failed 10 investigate the cause of the MELU RVA within
a timeframe which would have assisted a more precise identification
of the duration of the RVA problem. This was a failure to initially treat
this issue with sufficient gravity.

RVA Problem for calls made from Public Payphones

107 Complaints of RVA have been received from callers using public
payphones trying to contact the Cape Bridgewater Holiday Camp.51

49Need 10 identity document which makes this claim
5050cumentation shown and discussed with Cliff Mathieson on 17/2/94. 3
S13ee 18a - Macintosh to Exchange Managers. JE
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Internal Memo o | ':'e’ecom

AWSTRALIA
To As listed Network Operations
Central Area
6th Floor East Tower
From Alan Humrich Transit Centre 151 Roma St
General Manager Sdsbane Q 4000
Austratia
Subject  REQUEST FOR TELECOM RECO |§_ e o e o= - Fejuphone 07 8373212
L PR s
ﬁ AL " Facsimile 07 2384247
b
- i1 . _
Atention  Ross Marshall - National General Mdfager;-Network Opersiions
BS,FSN& Barry - A/General Manager, Nét#ack Operations Eastern Area
™ John Seamons - National Manager, Network Performance

Ian Comport - National Manager, Operations Processes & Support
Les Chamberfain - Network Operations Manager, Metro Brisbage
Greg Bannister - Chief Engineer, Multiplex & Transmission Technology

¥

The attached request is referred for your action. The author of the request, Simon
Chalmers, is from Freehill Hollingdale & Page, Telecom’s solicitors. I suggest that you
action this request not just for the two customers mentioned but also for Mr G Schorer and
Mr A Smith. Information that has previously been sent to the Viewing Room will be
accessed from there. It is important to note that material that is not produced for this

Date 21 January 1994
|
|
|
! request ¢cannot be used in Telecom's defence.

A Al A
‘ Alan Humrich
GENERAL MANAGER

NETWORK OPERATIONS
CENTRAL AREA

. S AN

| Ri569G
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elstra

Customar Response Unit
Commercial & Consumar

Level 37
242 Exhibition Straat
Meiboume Vic, 3000

Talaphone {03) 634 2977
25 January, 1996 Facaimite {03) 032 2235

Mr Graham Schorer

("M (Methnume) Holdings Pty T.d
— 493495 Queensbury Sureet
NORTH MELBOURNE VIC 3051

N

By facsimile: (03) 287 7001

Dear Sir
Goldun Messenger - Arbitration

| rofer to Telstra's letter of 31 January,19935 to the Arbitrator, Dr Gordon Hughes, which -

ciclosed Telstra’s proposed Request for Production Documents and proposed Request for
Further Particulars.

Telstra wishes to mise with vou an issue in relation to documents and believes that an
P agreement from you on this issua will assist in expediting this arbitration.

Al paragraph 16 of the Claimants' Statement of Claim, the Claimants state that they purchased
from Honcywell Australia an AT& Definity Computeriscd Telephone and Call Contre
Management System for the purpose of allowing the Claimants to be connected (o the Telstra
Australia ISDN Network, Txlal! cefer o this system as the PABX in (his leuer.

\ At paragraph 17 the Claimants state that their business was connected to the Telstra Australia
ISDN Network in Tdecember 1693 by Telstra Australia, but the service difficultics, problems
and fanlts previously experienced still continued.

234
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T'clstra understands that the PABX generales roports al the premises at which it is located and
also generatcs reports which are sent to or generated at the premises of the company

N responsible for servicing that PABX. Those reports are relevant to this Arbitration to enabie

Telstra to distinguish between the telephone gervice difficulties, problems and fanlts

attributable (o the CPE, CAN and Network and misoperations by the Claimants, Tndeed thesc

. documcnts arc requested at paragraph 7 (g) and (h) of Tclstra's proposed Request for
Production of Documents forwarded io the Arbitrator, Dr Hughcs, undercover of Telstra’s
letter of 31 January 1995, Dr Hughces subsequently forwarded a copy of this proposed
Request onto you. 1t would assist Tclstra in the investigations it is presently carcying vt il

| you, Honeywell and AT&T would provide those documents at this time. In the circumstances

‘I'elstra asks that you provide copies of (hose reports in your posscssion to Telstra and further

that you instruct AT&T and Honeywell that it is in order for ‘Lelstra to contact each of those

companies to request copies of those reports.

W, 1 look furward 1o hearing from you as to the above mattcss.
Yours faithfully
l?;cuﬁ' min Qé 2. 770 o
(roup Manager '

Customer Affairs C‘?’é?@ "9%2?

ce: Mr Jobn Pinmock, TIO
By facsimile: (03} 9277 8797

- Dr Gordon lughcs, Arbitrator
S By facsimile: (03) 9614 $730
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i
2nd February, 1996

FILE NOTE: COT CASES

On Wednesday, 31lst January phoning Mr. Bongiorno's office
leaving message. On Thursday, 1lst February attending Mr.
Bongiorno who rang with identification of the case Conlan v.
Landsworth re, Copsey's Cariton Inn Hotel reported 1970 Law

Reports on page 293. There was a decision on the question
of discovery apart from the case itself as a whole. The
ruling on discovery was apparently made on the 17th or 18th
June, 1969. Copy judgments can be found in the Supreme

Court library.
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Memo - LORMN
ﬁow\ N 440 B\_‘JQ:_

N @ed . 1st February, 1996
& et Rl iﬁm$hmﬁ

Rgm¢c,\/s - CQG-M - !Z?=.\Q S
P:W B o d -

Wilson J - ''generally speaking the public interest in the
protecton of alleged confidential professional communication
‘ will not be outweighed by the public interest in ensuring
that allrtelevant evidence is admissable save when the
professional relation is abused in a manner involving
‘ dishonesty that goes to the heart of the relationship".
|
|
|
|

A.G. (NT) v. Kearney (1985) 158 CLRSO0
Ma jority - Gibbs, Mason, Wilson, Brenman J.J.

nhe Than Cane wlated W ow oloiaa ¢£ \aecn aakg PensV .
Te, | SoVeca. oo conans e T. s aved v Awal coan
&..‘-ao\;e_ . V\%

~ "I agree that fraud in this connection isn't limited to the

tort of deceit and includes all forms of fraud and
dishonesty such as fraudulent breach of trust, fraudulent
conspiracy, trickery and sham contrivances.

Crescent Farm Sports v. Sterling Offices [1972] Ch. 553
Goff J. p.565

The existence of an illegal purpose would prevent any
privilege attaching to the communicatioun...the contriving of
a fraud is no part of his duty as a solicitor to advise his
client as to the means of evading the law.

- Russell v. Jackson (1851) 9 Hare 387 at 362-3
., 68 ER 558 at 560

1 Te Yecomn
' - . Sewove / e

md».w 8“5’“‘
2358




is made is required, but not such that the
opponent may discover the contents of the
document.’

WATER  AUTHORITY OF WESTERN
AUSTRALIA v AIL HOLDINGS PTY LD
(1991) 7 WAR 135 (WA Sup Ci, Acting
Master Adams).

4126. Government communications to ob-
tain Jegal advice — Improper use of regu-
lation-making power alleged.] — Held, that
where there was prima facie evidence that a
government’s communications with its legal
advisers came into being as part of a plan to
defeat the interests of a class by deliberately
using regulation-making power for a pur-
pose outside the enabling Act, sufficient
colour existed to displace the usual privilege
attaching to the professional legal advice.

((1984) 3 FCR 534; 55 ALR $45 attd ]
A-G (NT) v KEARNEY (1985) 158 CLR
500; 59 ALJR 749; 61 ALR 55 (HC).

4127, Statute abrogating claim.] — Two
firms of solicitors were served orders to
roduce certain documents belonging 10 L.
he documents were described  as
“property-tracking documents” as defined
by the Dneg Trafficking (Civil Procecedings)
Act 1990 (NSW). Both firms resisted the
order claiming legal professional privilege
but delivered the documents to the Law
Society pending the resolution of the mat-
ter. Held: (1) Section 35(1)(b) of the Drug
Trafficking (Civil Proceedings) Aect 1990
(NSW) does not apply to the position of the
solicitor’s client. However, it is directed at
persons who have an obligation not to
disclose the existence or contents of a
document and applies to persons such as
solicitors, accountants and others who are
bound by professional codes of ethics to
keep secret their client’s documentation.
(2) Section 35(1)(b) does abrogate a claim
that a solicitor is not required to produce
documents held by the solicitor on the
ground of legal professional privilege.

STATE DRUG CRIME COMMISSION v
LaRrssoN (1991) 53 A Crim R 13 (NSW
Sup Ct, Newman 7).

4128. Document prepared by agent or rep-
resentative of party — For advice as to
possible litigation.] — Held: (1) In an ac-
tion by an insured, being conducted on its
behalf by an insurer pursuant to a right of

67-859

FO"\A‘. "“/\.9— ‘STUE\“"&\-C\“ D\a g\‘_*‘

DISCOVERY AND INSPECTION OF DOCUMENTS

[445]

subrogation, loss assessors who provided
reports to the insurer were in the position
of agents of the insured. (2) A report by the
loss assessors addressed to a solicitor but
forwarded to the insurer was properly privi-
leged as being a communication to the
solicitor for the purpose of securing advice
as to possibie litigation. (3) The eritical
question was not the subsequent use of the
report but the purpose for which it was
brought into existence.

LEADER WESTERNPORT PRINTING PTY
LTD (T/A WAVERLEY OFFSET PUBLISHING
GROUP) v IPD INSTANT & DUPLICATING
PTy LTD (1988) 5 ANZ Insurance Cases
75,364 (Vic Sup C1, Gobbo ).

4129. ———.] — Held, that documents pre-
pared by agents or representatives of a
party are subject to the “sole purpose test”
in order to qualify for legal professional
privilege, namely, was the confidential com-
munication created or made solely for the
purpose of submission to legal advisers for
advice, or for use in legal procecdings.

NICKMAR PTY LTD v PRESERVATRICE
SKANDIA INSURANCE LTD ( 1985) 3 NSWLR
HANSW Sup Ct. Wood J),

4130. Document prepared by third party.]
— Held: (1) Legal professional privilege
only atcaches to documents prepared by
third parties (not being servants or em.
ployees of the entity called upon to produce
the documents) when they are prepared for
or in contemplation of litigation or for the
purpose of giving advice or obtaining evi-
dence with reference to such litigation.
(2) Documents obtained from third parties
(¢g invesligators or experts) who are
retained by solicitors, on the explicit instruc-
tions of a client, will be subject to legal
professional priviiege if the information can
properly be regarded as collected and
communicated confidentially on behalf of
the client to its legal adviser, in the charac-
ter, and for the purpose, of obtaining legal
advice. '

NICKMAR PTY LTD v PRESERVATRICE

SKANDIA INSURANCE LTD ( 1985) 3 NSWLR
44 (NSW Sup Ct, Wood 7).

4131, Statements obtained by plaintifPs
solicitor from defendant’s insured.] — The
solicitors acting for the plaintiff in claims
for damages for personal injuries arising out

§4131
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16th February, 1996
RE: SCHORER & COT CASES

On 16th February attending Amanda Davis who rang on the
suggestion of Schorer. She told me she had complained in
effect to Bartlett of the legal support team to Hughes that

The impression I 80 was that Bartlett's view was that the VZ

administrator had to keep out of the ri hts and wrongs of
the disputation between Eﬁe parties to %ﬁe arbitration. He
was concerned with process and not with the matters of

. contest,
,

i In general terms Amanda Davis said her client Maureen Gillam
was in the same boat ag Schorer.

—~ documentation and records put together at the time and which

) ought to be given its proper weights even though item by
item it may not be conclusive,

I suggested to Davis that she get her client the subject of
a Section 9 in some way or other under the Ombudsman'’s Act
and that in consequence we could then make a common cause to
try and get an investigator put there by the Ombudsman to
look for what must be there which will either prove that
Telecom is right or that 'we are in each case,

WRH
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STRICTLY CONFIDEMWTIAL

My Warwick J, Smith
Teletcommunications

Induastry Ombudsman
Box 18098

Collins Strxeet RBRast
MELBOURNE 3000

Pear Warwick

rast Track Arbitration - Smith

FY 3

!
i

40 MARKEY FTRAIT
MEIBOURME Vi STTa0A

FUIAN ANRAYS

PO T WA
MELRIURNE VI %001
AUKIRALIA

100 204 T ROUM MK

TORPONE (03} 617 401)
INTRRNALIINAL &1 1 6)T 8518
rAlzaMRE (031 61T ddas

WAL R LML 1R

(03) 617 4623
28 April 1995

+

Further to our recent discugsion, it seeme to me that we should put
to Gordon Hughes that we expect his Award to be made prior to his

departuro on 12 May 1995.

Attached is a draft letter to Goxdon.

texms,

It is in reasonably harsh

Could you please consider whether a letter in this -form or an

amended form, should go to Gorden.

v/

Peter L Bartlett

Rega

onc.

+

MELROUENE ¥TDNLY NRISBANE CANEERRA GOLD COAST LONPON HONG KON BEIIND
ASEOUTATED OFHICEN  ADRLAIDE PERTH AVARLAMD WELLINUTON JARAKTIA NINGAFORE
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DRAFT

¥

28 April 1995

Dr Gordon Hughes

Hunt & Hunt

Solicitors

GPO Box 1533N

MELBOURNE VIC 3000 By Facsimile: 614 B730

Pear Gordon

Fast Track Arbitration - Smith

T am becoming increasingly concerned at the delays in the
finalisation of this matter.

The Resource Unit tells me that it expects its technical and
financial reporte to the Arbitrator will be released Loday to the
parties. The parties will then of course have the right to a
reasonable period within which to comment on these reports. The
extent of this period would of course by in your discretion.

‘However, I understand you are to present a paper in Greece in mid -

May.

I would expect the Award would be delivered prior to your
doparture.

It would be unacceptable to coniemplate the delivery of the Award
being delayed until after your return.

Could you please contact me to discuss.

Yours s inc(ely

ng@_égz?s.m 23 éc
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i.elstra

Office of Customer Affalry
Commaeroial & Conpumer

Lovel 37 _
242 Exhibition Sreet
Mebowne We. 3000

|

|

|

|

|

| 20 February 1996 Telaphone {03) D834 2977
I _ Facsimile (03) 9532 3236
|

|

|

|

|

|

Dr Gordon Hughes

Huot & Hung
Lawyerg
Lovel 21

T 459 Colling Street | e
| . MELBOURNE VIC 3000 w<

By facsimile: (03) 9617 9299

Dear Dr Hughey
Re: Schorer

I vofer to your letter duted 5 Februacy 1996, und in porticular to your direction that Telvtis
produce a Jist of cxchangos dicectly linked into the North Melbourne exchange. 1 apologise for
the delry in respunding to that request.

Ib refation to your direction T confirm that the numbes of exchanges directly linked into one or

other of the exchanges to which the claimant was cannexted varied significently from time to

time during the period of the Interim Statement of Claim (the "lnterim Claim™), These

variations reflect the dynamic nature of the netwouk gonerally as constant changes are being
. made as a result of the identified growth and teaffic pattern changes that are oceuring,

As at June 1987 Telstra's records indicate theie wers 48 exchanges with a significant number
of cirouits linking directly into the Nosth Melboume Anatopue Terminal Exchange (ARE 11),
This figure was refarred to by me in Telstra's letter to vou dated |9 January, 1996 and at the
recent directions hearing for lustrative purposes.

The list dues nut repreount ull those exchanges which, at that time, trunked directly into the
North Melbournc Analogue Terminal Exchangs. Consquently, for the sake of completencss I
. have enclosod twa lists of uxchanges, one seiting vut the 48 exchanges with 4 significant
j number of circuits linking into the North Melbourne Anglogue Termioal Bxchange, the other
setting out those exchanges with only a small number (Tess than seven (7 )) of circuits linking
directly into the Nocth Mictbuu e Anwogue Termilned Exchange.

, 237
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SENT BY:TELECOM AUSTRALIA 120- 2-96 : 1:19PN ¢ CUSTOMER AFFAIRS-

GOLDEN:# 2/ 5

Page 2

in order to progress this matter without unnecessary dalay Telstra looks forward to the receipt
of Mr Schorer's map 2s required by your second direction.

Youri faithfully

Group Manager
Customer Affairs

‘- Encl:
@

ce: Mr John fimmock, TIO
By facsimile: (03) 9277 8797

TH-GHLG

B Wder:te 96, B2 934
20°d TO0°ON ¢¥:¢T 96,834 OC

M Gralrmn Schotel
Dy facuimile: {03) 9287 7099

100228C-2-19:(1
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P ‘Tedsira Confidentinl
: List o? 48 Exchunges ' 87

XHAN

l.onsdale Contral Y
Mclbourns
Nl Melbourns Y1
Hawshorn BY ]
Nth Mcibourne Y
Windeor DY
Carlion
Sth Melboumne
Northcote BY
Lonadule
aman
RusseivExhibtion
Exibition
[Flemin
—\Highett
IMelboumne 4
Morthcote

awkner
Richmond

Glenroy

Tusllumarine
Springvale
SR
A3eor

|

|

|

|

|

|

|

|

|

|

|

|

|

| Windsor
| ALB ¥ Albons
| o Dlackiury
| NS Russll

| RAK ooruk
|

|

|

|

|

|

|

|

|

|

|

|

|

|

|

|

|

|

|

BRG Caburg

INESS Nth Essendon
FAKL Qukicigh
BOWS |Proadmeadows
EXBN Exhibition
MDST Maidsion:
RO Tully Ho

DAND Nindenang
NPT, Newport

Page 1
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Telstrs Confidential
Ligt of Remaining Routes,” 87
[ERD IFRTANGE
@ Fori Melbourne
11DBG lielldsioarg
[PRTN Peston
LOXL Bux {11l
'HTN ‘Thamastown
JUAYR Bayswaler ]
CAUL [Canifield_
Es‘r Maidstone
WHLL Wheelers Fll
BRI Grown
EILSK Clteumwick
MALV [Malvern
MLOC —_ [Mordialioe
. AM |Chahtenkiam
ICMLL Camberwell
[vAN lvenhoe
BEWE Kew
WESS West Essendon
MLND Moreand
@N Williamstown
LIA Aliona
LVIN Laverton
woD Elweod
RATM Datmsa
WERF Waerribee
HAWN Hewthom
RSVR oir
[HORW Burwood
F‘RK Dot Park
ELTM Eltham
SEA_ Chelsen
RGON Brighton
® RWOD Rlu;ij’:n_m-d
DNCT Duncaster East
RNA . Wauntima
K Keilor
ISMRG Sth Motang
[EPPG Bpping
KEYS Koyshorough
HETH Heathenon
[SNDM 5‘“"@5"""
’MI«ON Melon
HEWS Hewish
LILY Lilydnie
.IEUNB Sunhury
NIT Tarnein
FIGY Fernirge Onliy
JLONC Dutiyster

Page 1 23 7
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Teistra Coniidential
~_List of Remalining Routas.* R7

I&lﬁml
Melbourne 3

Nih Melbourns X
- |Wingsor AY
Ostman

Rusaseil

City Weut

Nth Melboume L E)
Exhibition
COT Northeote AY
EO‘NA Loasdale O.W.N,
n Yl
|Dsndenong ¥

Brunsw
|Fem Tree Guily Y?

Wabt i1 S&, B2 834
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Teistra In Confidence

10.

12.

noticeably, in fact he "needs the half msraHed computer system to manage the work".
[Ref: JOS777 to JO5778])

On 31 October 1995 Mr Benjamin wrote to Mr Schorer in relation to the introduction
of the AUSTEL Numbering Plan and eight digit numbers. Mr Benjamin advised that the
6 month period of dual numbers was about to end, and progressively from November
1995 callers failing to dial 9 as the first digit of a teiephone number will not be able to
successfully complete their call. He noted that some of the Claimants' vehicles still did
not have the 9 included in the advertised number and this may cause difficulties for
some of his customers. {Ref: JO5780] -

On 19 January 1996 the Claimants’ complained that at 4:30pm they attempted to ring
their own (03) 9287 7000 number following a clients complaint of receiving RVA

intermittently. The fault was traced to incorrect data at LONU exchange on 10 October
1995. [Ref: J05771 to JO5774]

A detailed analysis of this fault is provided in ‘Investigations, Analysis and Supportive
Data’. The estimation of the impact of this fault to the Claimants’ ISDN service is:

a.  for 10 October to 12 December 1995, approximately 0.12% call loss from the
Melbourne (03) network attempting to call the Claimants” ISDN services; and

" for 13 December 1995 to 23 January 1996, 0.23% call loss from the Melbourne
. 03) network attempting to call the Claimants’ ISDN serviees.

_‘Therefore the data error in Lonsdale had negligible effect on call delivery to the

Claimants' ISDN services and no effect to their PSTN services. The Claimants’
outgoing calls were not affected.

See ‘Investigations, Analysis and Supportive Data’ for full details.

On 22 January 1996 the Claimants’ complained that while attempting to dial
(055) 267 xxx and received (03) 905 5xxx. The Claimants’ apparently diailed ‘9’ in_
front of the 055 prefix. The Claimants' therefore, received (03) 905 5xxx which is an
extension off another customers” PABX. A test call performing the same dialling error
was answered by the same customer.- Data at NMEE exchange was verified as being
correct for the code (055). It apparent that this complaint was most hkely due to the
Claimants’ mis-dialling. [Ref: J85767 to J05770]

On 11 March 1996 the Claimants’ complained of receiving 3 different recorded voice
announcements (RVA’s) when calling mobile numbers 019 925 xxx and 04 1xxxxx. The
Claimants’ advised of the exchange code heard at the end of the RVA’s, The exchange
code given appeared to be a Mobile Network exchange. Clear codes indicate that the

fault existed in privately maintained equipment. [Ref: JO5314 to JO5315 & JO5137 to
J05141])

On 11 April 1996, as requested by the Claimants’, Teistra cutover 8 of the Claimants’
PSTN lines from NMEE to NMEK and cancelled the remaining 29 PSTN lines
(Telstra’s records indicate 4 of these lines are not the Claimants’ services). A
personalised RVA (Messagebank) was placed on the Claimants’ cancelled directory

lines. The cutover was originally planned for 3 April 1996. 2 3

Briefing Document B0O3 - Part &

Graham John Schorer and Others 150129

26 November, 1996
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ATTENTION: Dr Gordon FHughes DATE; 18 March, 1996
COMPANY: Hunt & Hunt FAX: _9617-9299
EROM:  OrenZohar PAGES: 1

Dear Gordon

RE: SCHORER AND TELSTRA / SCHEDULING OF MEETINGS

I refer to your recent correspondence to the parties (dated 8 March 1996) and your request
that ] make arrangements for the necessary informal meetings and subsequent directions
hearing.

Telstra has proposed that the meetings be held on Monday, Wednesday and Friday of the
week commencing 25 March 1996, Graham Schorer has yet to confirm whether these dates

are acceptable and he has advised that he will contact me once he has spoken with George
Close and his solicitor, Bill Hunt.

I kindly request that you ask Caroline to confirm whether your boardroom facilities are able
to be used on the propopsed dates as the venue.

-~

Graham Schorer has also requested that I relay to you the following issues which he would ¥
like addressed prior to the proposed meetings.

1. That you be present at all meetings, including the proposed informal meetings.

2. That all meetings (including informal meetings) be transcribed.

3. That a copy of a resume/ curriculum vitae for Doug Grady of Lane
Telecommunications be provided, in the event that Mr Grady attends the proposed
meetings with Andrew Crouch.

a. The involvement of staff from Lane Telecommunications other than David Read.

1 have suggested to Graham Schorer that he may wish to put his concerns to you in writing
or to contact you directly to discuss these matters, If we can be of assistance, please do not
hesitate to contact either Susan (who is back on board as of today) or myself.

Regards,

Oren Zoﬁr ’

FERRIER EODGSON CORPORATE ADVISORY (VIC) PTY LTD

ACN. 052 403 (40 LICENSED INVESTMENT ADVISER

DAEHCAN TR FANESNFAXIT.

18/00/% " Faar.ooc EXECUTIVE DHRECTORS: DOUG CARLSON, JOHN SKELAK
LSYEL 25 140 WILLLAN STAGET MELBOURNE VICTONIA 3000

TELEFHONE 03 9602 3661 FACSTRILE 03 9642 636
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21 March 1996 Our Ref: GLH

Matter No: 5126900

Ms S Hodgkinson

Ferrier Hodgson Corporate Advisory
Level 25, 140 William Street
MELBOURNE Vic 3000

Dear Ms Hodgkinson
ARBITRATION - TELSTRA AND SCHORER

I acknowledge receipt of your facsimile dated 18 March 1996.

If the meeting is to take place during the week commencing 25 March
1996, I am only available on Wednesday 27 March. Unfortunately a room of
sufficient size would not be available at my office on that day. Could the
meeting be held elsewhere?

As to the other issues which you raise, 1 offer the following comments
(bearing in mind I have not sought a submission from Telstra);

(@
(b
()

1 am prepared to be present at the proposed informal meeting;
I do not consider the meeting should be transcribed;

1 do not consider that it is necessary or appropriate for Mr Grady to
provide a curriculum vitae in the event that he attends;

(D

it is a matter for the Resource Unit to select and allocate appropriate
staff for involvement in these proceedings.

Yours sincerely

GORDON HUGHES

ccC W Hunt, G Schorer, E Benjamin, J Pinnock, P Bartlett }

- ——

Partners

David M. Scareit
fdward $ Boyce
Jlames G.F. Harrowell
Gordon L. Mughes
Mark T. Knapman
David £. Cooper

tan 5. Craig

Peter |. Ewin

Pater D. Francis
lenni M. Lightowlers
Wayne B. Cahilt
Meville G H. Crebrey
Granl D. Sefton
Charles Veevers
William P. O'Shea
David G. Waus

Consultants
Kenneth M. Martin
Richard |. Kellaway
Andrew lenking

Associates

Shane G, Hird

john 5. Modnar
Mehssa A, Henderson
Francis V. Gallichio
lohn DWF, Moeris
Michael 5. Carrick

Incorporating:
Francis Abourizk Lightowlers

W
ks

mafbaurne

sydney

sydrey

w e 5r

bricbane

canbasrra

n ot wiars

represented i

adelaide

darwin

LEV.EI' :7.1. 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200, ; ”
1168842 1Fassimile (61-3) 9617 9299, G.P.O. Box 1333N, Melbourne 3001. DX 252, Melbourn

Email: Mail/bunt.huntBinterlaw.org

The Australian Member of Interlaw. an mternational association of independent law firms - Asia Paohc - The Amencas + Europe - The Middle Fast
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T ? Industry Ombudsman
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Dezr Mr Pinnock
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. ALAN SMITH

\\ You may consider it appropriate for you to provide an independent letter

i
igf{iil \

R

15 February 1996

;
a
1
£

Mr john Pinnock ) Wik # 0%
Telecommunications Industrty Ombudsman _ :

321 Exhibition Strect
MELBOURNE Vic 3000

Dear Mr Pinnock

I enclose a draft letter which I propose forwarding to the Institute of
Arbitrators Australia in response to the complaint by Mr Smith.

I would appreciate your confirmation that there is nothing in the proposed
letter which d embarrass your office or jeopardise the current
. arbitrations.

of support. This is of course 2 matter for your discretion.

1 await your response.

moeldbowrn
tydney
Yours sincerely

iydaey w

brishidnce

car berrs
__-w—;-'_n-—-_'

LI N S N S
e —————

od erwinx
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Level 21, 459 '_Gotlins Street, Melbourne 3000, Australia. Telephone: {61-3} 9617 9200, ¢
1166044 2F SRapEie: {61-3_} 9617 9299, G.P.O. Box 1533N, Melbourne 3001. DX 252, meibourne.
Email: Mail/hbunthun@interlaw.org
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16 February 1996

Mr L E James

President

Institute of Arbitrators Australia
Level 1, 22 William Street
MELBOURNE Vic 3000

Dear Mr James

W ke e

COMPLAINT - ALAN SMITH

[ acknowledge receipt of your letter daced 18 January 1996.

It is difficult for me to comment on a number of the matters raised by Mr
Smith because of the confidentiality which surrounds not only his own
claim but also numerous related claims which are still current.

Smith's Letter of 15 January 1996

There is no evidence of which 1 am aware to suggest that the arbitration
rules were not followed or that either party was denied narural justice.

Mr Smith’s recollection and inerpretation of events surrounding the
commencement of the arbitration in April 1994 are incorrect. He makes
reference to the involvement of Peter Barlew of Messrs Minter Ellison. 1
am enclosing 2 letter from Mr Bartle to the Telecommunications Industry
Ombudsman (the administrator of the arbitradon procedure) dated 17
January 1996 which is self explanatory. 1 do not believe it is necessary for
me to add more.

Mk Smith's-assertion that the technical report of an expert witness has not

been signed is incorrect. A copy.of the signed cover letter to the
document, dated 30 april 1995, is attached.

The assertion that another expert witness attached to the Resource Unig,
john Rundell, deleted material from his report at my request is incofrect
and misconceived. The allegation was first raised in a letter from Mr
Smith's accountant, Derek Ryan, 1o the Telecomenunications Industry
Ombudsman, dated 22 Decernber 1995. In this regard, 1 enclose copy of a
letter from Mr Rundell {(now of KPMG) to the Telecommunications
Industry Ombudsman dated 13 February 1996 which addresses the
allegation. Again [ do not believe it is necessary for me to add more.

Level 21, 439 Colliny Shieel. Melbourae 1000, Ausiraliz.  Yelephone: (61.11 90 7 9200,
C.P.0. Box 533N, Melhourne YO0, DX 152, Melbgurne.
Email; Mal/hunthuni@mntecdaw org
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.Document - *One Example of lncorrect Statements”

Mr Smith forwarded you 3 document headed “One Example of Incorrect
Statements Made by the Technical Unit Atnached to the FTAP®. 1am not
convinced that this document contains any allegations 1o which | need
respond. [ note, neventheless, some suggestion that evidence was ignored

—~> atan oral hearing, If, in paragraph (b), Mr Smith is réferring to the oral
hearing which took place on 11 October 1994, the wranscript reveals no
reference to “four exercise books™ as he claims. Reference is made to
-diaries” which contained evidence of complaints and these were in fact
placed into evidence.

D M Ryan Letters

1 have.noted the two letters from D M Ryan Corporate dated 6 December
and 22 December 1995, 1 have aiready commented on one of the letters
above. Apart from being inaccurate, they reveal a misunderstanding by Mr
Ryan of the arbitration agreement. He does not appreciate the unique role
given to the "Resource Unit" comprising Ferrier Hodgson Corporate
Advisory and DMR Group Inc (Canada). Perhaps Mr Ryan was not
adequately briefed by Mr Stnith in this regard.

,)( )

Letter to Senator Evans

Mr Smith provided you with 2 copy of 2 letter to Senatot Gareth Evans
dated 4 January 1996. I presume you require me to comment on those
aspects of the lerer which reflect upon my conduct as an arbitrator.

The letter to Senator Evans is litered with inaccuracies. Some examples

are: ) ;[

. contrary to Mr Smith’s assertion on page 3, his 24,000 (sic)
documents were all viewed by me, Ferrier Hodgson Corporate
Advisory, DMR Group Inc. (Canada) and lane Telecommunications
Pty Lid in accordance with the arbitration procedure. Mr Smith was
provided with a list of documents in a technical report from the
Resource Unit dated 30 April 1995. This list summarised the major
documents culled from the 24,000 documents and upon which the

. findings of the technical experts were based; L :

. Mr Smith's assertion on page 4 that a technicz] expert, Mr Pead,
cefused to discuss technical information at his premises on 6 April
1995 is correct - in this regard, Mr Read was acting in accordance
with his interpretation of my direction which prohibited him from
speaking 1o one party in the absence of the other party at any site
visil;

. if, on page 5, Mr Smith is disputing that 1 worked in conjunction with
the Resource Unit throughout the weekend of 29 to 30 April 1995,
he is incorrect;
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. the remainder of the letter deals with matters which have either
‘ been addressed above or which are generalisations of little or no
relevance to my conduct as an arbitrator.

Smith's Letter of 18 January 1996

I have noted Mr Smith's letter to you dated 18 January. 1996. This does nox
raise any matter which is not dealt with above. '

Cormument

I sympathise in many respects with Mr Smith. This level of sympathy was
reflected in my award and the reasons which accompanied the award. In
essence, Mr Smith suffered financially and emotionally as a resuit of
investing in 2 busineds which was in some respects, and to some extent,
poorly serviced by Telstra.

Mr Smith was previously awarded a sum of money by Telsta in an out-of-
court setement. Telstra agreed to reopen his claim and submit his

~— grievances to a dispute resolution process which ultimately took the form
of an arbiuation. I was asked by the Telecommunications Industry
Ombudsman if I would act as arbitrator, and both parties subsequently
acquiesced. As a result of the arbitration, Mr Smith was awarded further
compensation.

I awarded Mr Smith a sum substantially less than the amount he was
claiming and substantially less than the amount which Derek Ryan
apparenty led him to believe he wouid recover. It was, nevertheless, 2
sum in excess of the damages recommended by Ferrier Hodgson
Corporate Advisory in its capacity as an independent financial expert
WIUINCSS.

It seems Mr Smith can only rationalise the result of the arbitration by
retrospectively finding fault with the agreed procedure, by alleging a
“conspiracy” berween me and Telstra and by asserting that [ have
overlooked relevaat information contained in the 24,000 documents o
which he refers. Put simply, he is wrong.

I consent to you disclosing this letter to Mr Smith, save that I do-not

consent 1o the disclosure of the attached correspondence from third-
parties.

Yours sincerely

GORDON HUGHES

Encl.

c¢ } Pinnock (Telecommunications Industry Ombudsman)
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19th March, 1996

RE COT CASES

On 22nd January 1996 Mr. Schorer points out tc me that the
letter from Telstra to Hunt & Hunt was dispatched tc Gordon
Hughes apparently on 19th January probably by fax by that
doesn't necessarily follow but he didn't get his copy of the
thing dated 19th January until this morning Monday 22nd
January. Schorer points ocut that Telstra has been
increasingly not rumning to the rules, ditte Hughes in the
sense of the word that Hughes i{s apparently leaving it to
Telstra to send copies to the other party Schorer whereas it
should be Schorer receiving it from Hughes so that Hughes
knows everybody's got it. This way he doesn't really know
whether they have or they haven't. Alsc Schorer doesn't
know for sure whether he's got everything he cught to have
and Hughes would seeing a copy cc notice en a letter would
assume for certain that Schorer did have it. Same is

unsatisfactory because we don't trust Telecom.

Moreover it's a known fact that in the matter of Smith's
case he Smith did not receive copies of what he should have
received and in consequence material which should have
alerted him tc what was going to be dealt with in the
arbitration was not knewn tc him he therefore was

pre judiced.

First testing of North Melbourne exchange calls to and from
Golden under Austel directions known as the Neat Testing
programme carried out by Telstra produced a result whereby
more calls were received by Golden than were sent out
according to the tests from the North Melbourne exchange for
one week. This information has been published in a report
glven tc Austel and obtained under FOI by Schorer.

At or about the same time Bell Canada had Telstra doing
reports on its service in relaticn to Golden's receipt of
same. At cor about the same time similar tests were being .
done on the Telstra equipment relating to Smith and the 2{
results of thoses cover the demonstration that they could
not have been done.

The continuation of the Telstra neat testing what was in
place being conducted at the time the Bell Canada directives
were being allegedly held cor done.

As to the second Bell Canada test Schorer has on disk the
Telstra abandoned certain tests as to part from certain
exchanges. One can only assume that the reports were
unsatisfactory to Telstra or supportive of Scherer.

Incidentally a forfeit means 2 lines. One for calls to come




in the other for calls to go out. To allow 2 way
communication because it means that x goes to y on one line
as it were and y talks to x on the other line at the same
time. They were for incoming and cutgoing circuits between
exchanges.

The problem between exchanges can be that you might have
more or less outgoing circuits tham you have more or less
incoming circuits.

However even though there might be adequate incoming
circuits from one exchange which is an outgoing circuit from
the other exchange, there may be insufficient software
capacity in the incoming exchange to allow all the calls te
be received so that calls that exceed the capacity of the
cutgoing line from A being an incoming line from B exchange
if B's exchange's software capacity is too little they miss
al)l the calls that are above the capacity of the software
equipment that is.

This means that depending upon how things are re-routed a
call from say Brunswick might not ge direct to North
Melbourne because North Melbourne is overloaded at the time,
it attempts to call or attempts to get through tc Footscray,
can't get through to Footscray either for good or bad
reascn. '

In the ordinary course of events a call might be seeking to
get through from say Preston to North Melbourne and does get
to North Melbourne because the capacity of the cireuit is
good enough for it but at North Melbourne it can't be
handled because the software can't handle it. If that's the
reason of the problem then that call is lost. It isn't
re-rcuted. However if the call was coming from Preston to
North Melbourne and it reached North Melbourne however if to
begin with all the circuits capacity outward from Preston
inward to North Melbourne was full up and in use, it would
automatically be re-routed on a trial and error basis to say
Collingwood or Foctscray. However if in seeking to find an
ocutlet the call is blocked or stopped at ancther exchange
because the software there is insufficient and inadequate
then that call is lost forever whereas if it was simply that
the outward circuitary from that exchange was full up and in
use it would re-route itself seeking to get through by some
means or other where the cutward circuits were not fully
engaged.

This is the view of one of the big problems that George
Close has discovered for Anne Garms. And what concerns
Close is he discovered Telstra's not to be worried about
losses through conjestion unless it exceeds 8% between
exchanges in question.

The trouble is that the 8% from one exchange to another is

only part of the story because there may be several




exchanges and if each exchange has got 8% leaway before
Telecom are concerned with it the real truth of the matter
is it's 8% multiplied by the number of exchanges it could
possibly be a reason why calls don't get through. Bear in
mind that these readings are only relevant from Schorer's
point of view in peak periods because that's when his calls
don't get through.




To: © MrGraham Schorer Date: 2573/96 « A
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Dear Mr Schoror

. RE: YOUR INABILITY TO OBTAIN RELEVANT DOCUMENTS FROM TELSTRA .
RELATING TO THE TELEPHONE SERVICE PROBLEMS AND FAULTS, YOU '
HAVE EXPERIENCED AND REPORTED TO TELSTRA ‘

As you are stm experiencing difficulties ln obtaining relevant documents from Telstra
containing information you require to finalise your clalm, it is appropriate that | report to you
a summary of rny experiences whilst representing other C.0.T. members. :

You are aware, | have been assisting a number of C.0.T. members in preparing their .

N technical submission that demonstrates reasonable causal link between telephone service
difficulty and fauits experienced to call losses to be used in support of their claims being.
processed under arbitration.

My charter includes representation at Directions Hearings convened for the purpose of
discovering documents from Telstra not supplied under FO!. :

. In all of the C.0.T. members claims | have been involved in, Mr Peter Gamble has been
acting as Telstra’s Technical Representative assisting in preparing Telstra's technical
defence which Telstra has used to refute the validity of the claimants claim of call losses

At a recent Directions Hearing held between Telstra and another C.0.T. member, the
following was raised and discussed in detail with Mr Peter Gamble in the presence of the
technical resource team.

\"lTelstra Use Ot Final Testlng Results As Evidence:

Telstra has only smployed successful final test call run resuits as a defencs in respcnse to
-all C.o.T. cla:m submissions made under Arbitration,

These final tests comprise over §0% of the Telstra defence evidence o establlsh the
Integrity of Telstra equipment, bearers, network performance and the degree of congestion.

Page No. 1 ' 2 A,' /
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In exarnlning the rationale of performing such tests it must be kept in mind that

(a) The pnnclpal reason for performing tests in response to complaints Is to eatablish that
the fauits do or do not exist and if so to what degres. o :

(b) Prior to performing final testing, a series of pre-dial tests are carried out and subjet’:t’_'
to the resulting grade of service experienced, a decision is made to aither run the final .
tests, fix the fault(s) or biock out the offending service (for future fixing).

Thus by Telstra using only final test runs as defence evidence attesting to be proof of
service levels provided in response to a complaint made without including the pre-dialied
test results places Telstra in a classic win-win situation as the final test runs by design are
meant to produce a successful resuit once the complaint has been fixed.

) Whilst we are in full agreement that the testing and fixing are an integral and necessary part

. of maintenance practice, no weight can be placed on these final results in reference to the,

complaints made when there is an absence of the documents relating to pre-dial testing and
subsequent fixes unless these are declared and accompany the fi naI test resuits. '

At no time. to my knowledge has Telstra included pre-dialling, testing and subssquent fixes. '
~ with their final test call runs results submitted as defence in response to claims made under
. the C.0.T. Arbitration processes. .

unless pre-dial information, tests and fixes accompany the final test results attested under’

[in essence, the use of Telstra s final test results should be totally dlsregarded as evidence
N
statutory declaration.

The present employment of Telsira's unsupported final test runs as evidence is.unethical,
misleading and deceptive. :

i {¢) Compounding the foregoing is the unarguable fact that the tasts in question are not
. true end'to end tests. At best they compnse of; .

() - within an exchange
() . exchange to exchange
()  exchange to test-bed
(IV) subscriber to test-bed

Accordingly they can only be construed as partial indicators heavily' biased in Telstra's
/Q favour when not accompanisd with pre-dial information tests and fixes. ;

Brief Doscription Of Pre-Dial Testing:

Pre-Dial Testlng consists of either a short run of test calls or a series of short runs of test

calls made prior to the final test call run. ‘
Page No. 2 Jb- I |
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"The purpose in conducting Pre-Dial Testing is to establish:-

(1) . existence of dial tone
(i) correct connection :
(1) program mode -
(IV) P.TARS (or alternative test equipment) is operating
(V) presence of faults ’

Subject to the resulting grade of service experienced, a decision is made to elthez-run thé ‘
final tests, fix the fault(s) or block out the offending service (for future fixing). ' o

. Depending on the decision made and action taken, a further series of Pré-Dial Testing rﬁagf
‘be carried out before proceeding to the final test call run, . o

In a meeting with Bell Canada Intemational personnel they acknowledged all testing
. performed by Telstra under their directives was suspended when a fault was detected, the
fault was fixed before the testing was resumed. . R '

- This is demonstrated in the attached page extracted from the BCI Report. This pége clearly. ..
demonstrates that a fauit was detected during Pre-Dial Testing. The fault identified of no’ ‘
dial tone (N.D.T.). was fixed before commencing the final test calls run.

Telstra’s Mathematical Methods Of Caiculations Used To Determine Perfor}nahce )
Percentages And Submitted As Evidence: .

| statad to Mr Gamble at this meating, in words to the effect of:

By Telstra combining unsatisfactory test run results which only consist of tens or hundreds
of test calls (where the test runs were aborted due to fault difficulties encountered) with
satisfactory test run results consisting of thousands of successfut test calls without reducing
the results of each run of test calls to a common factor before performing percentage
. calculations to create a percentage figure to be used by Telstra' alleging to representa
network performance level of that part of the network tested is mathematically incorrect. - '

The only correct mathematical method to combine different test results containing different
numbers of test calls to determine the success percentage of network performance level of
that part of the network tested, requires each different test result obtained to be reduced to ..
a common factor before doing the percentage calculation that will produce an accurate
resuilt. '

Telstra are knowingly submitting as evidence invalid percentages aflegedly representing
network performance levels of that part of the netwark tested to refute reasonable causal
link between telephone service difficulties, problems and faults experienced to call losses,
by knowingly adopting an invalid mathematical method to combine different test run results
to calculate a percentage to support Telstra's assertions. , :

Telstra's engagement in such conduct is unethlcal, wrong, misleading and deceptive.
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Summary:

1 stated the above to Mr Peter Gamble who acknowledged the Valldlty of my slatamenls
without challenge or qualification. ,

When | asked Mr Gamble the question that challenged the reasons why Telstra knowingly.
submitted as evidence and made representation without the required qualification that -
clearly served to mislead- and decelve, he responded that this was the way people
requested the information to be presented.

Mr Gamble refused to respond to my question as to who or which department within Telstra
requested that Telstra present information without the limitations being identified or qualified

. and knowingly submitted, ‘as evidence, Telstra reports created that are wrong, misleading '

and daceptwe

The teChnical resource team present at the meeting agread with me that the Telstra method
used to calculate the success percentages of the combined tests. of the network:

performance of that part of the network tested, was producing invalid percentage figures by - -

using incorrect mathematical methods to c'alcula!e the percentages.

| have prewously stated in this correspondence that, “Te/stra has only omp!oyed sucoessfw
final test call run results as a defence In response to all C.0.T. claim submissions made
under Arbitration. These final tests comprise over 50% of the Telstra defence evidence to .
establish the integrily of Telstra equipment, bearers, network performance and the degree of .
oongesﬂon and accordingly they can only be construed as partial indicators heavily biased .
in Telstra's favour when not accompanied with Pre-Dial information tests and fixes”, which
Mr Gamble has already acknowledged in the presence of witnesses .

In ‘all of the C.0.T. matters | am involved in all of the C.0.T. Members have experienced -

difficulty in getting Telstra to correctly, including promptly, to respond to their FOI reque,sls.

All of the C.0.T. members have complained that Teistra has falled to correctly discover,
identtfy and supply all types and classes of documents requested. .

From my own observatlons the types and classes of documents that Telstra has consistently
tailed to discover, identify and supply are those types and classes of documents contalning’
the information the C.0.T. Members require to demonstrate reasonable causal link between
telephone service diﬂ’iculties problems and faults experienced to call josses.

Based upon my experiences gained while assisting these C.0.T, Members prepare a
technical report to establish reasonable causat link between telephone service difficulties,
problems and fauits to call losses | have formed an opinion that Is made without-any doubt
that it is not accidental that Telstra anly uses the final test call results not accompanied with

Pre-Dial information testing and fixes as defence evidence attesting to be proof of service e

fevels prov;ded in response to complaints made.
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| am convmoed that the type of conduct that Telstra is engaging In is a deliberate action p!en o
adopted by ‘l"e!stra for the purpose to minimise or eliminate Telstra's Hablllty to the C.o. T '
claimants.

It was unfortunate that this Directions Hearing was not held in the presenee af the Arbitrator
(as a result of Dr Hughes last minute cancellation) because the meeting was not transcribed

as it is essential that the Arbutrator fully understands the validity ol' my ebove statements

Equalty. it would have been most benefical for all C.0.T. members for the Arbitrator to be
present when Telstra openly acknowledged the validity of my statement without challenge or
qualification as it would have enabled the Arbitrator to personally assess Telstra’s admussron
of misleadmg and deceptive conduct,

Concluslon.

, It is essential that you obtain from Telstra, either by FO! or Arbitretlon, the pre-dialllng

.' information, test results and fixes performed in response to your complaints prior to Telstra
performing fi f nal test call runs to verify that the fault has been eliminated to substantiate a

" reasonable causal link between your telephone service diffi cu!tles problems and faults'
experienoed to call losses. '

Should you require any further informatlon or clerification regarding thie matter, pleaee do
.ot hesitate to make contact. - '

Yours sincerely,

' Geerge-ciose

Page No. S 24"
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5 Queens Road
Mcll:outm
Vicioria 3004 -

AUSTEL o oot

AUSTRALIAN Fax:  (03) 98203021
TELECOMMUNICATIONS Free Call: 1800 335 526

ASTHORITY TTY: (03) 9828 7490

11 July 1996

Senator The Hon Richard Alston
Minister for Communications & the Arts
Parliament House

CANBERRA 2600

Dear Senator Alston

REPORT ON PROGRESS OF TELSTRA'S IMPLEMENTATION OF
RECOMMENDATIONS OF AUSTEL'S THE COT CASES REPORT

I am pleased to provide AUSTEL's sixth status report on Telstra's progress in implementing
the recommendations of AUSTEL's April 1994 The COT Cases Report.

This report consists of two parts: 2 summary of significant developments to date: and a more
detailed commentary on the implementation of outstanding recommendations.

Telstra has now implemented most of the recommendations of The COT Cases Report.
However, some significant recommendations remain to be implemented, and Telstra's
progress in relation to these is of concern to AUSTEL. Of particular concern is Telstra's
failure to introduce its enhanced fault management support system. Telstra continues to
utilise the LEOPARD fault management system, which was identified by its consultants
Coopers & Lybrand in November 1993 as being urgently in need of replacement.

On a more positive note, Telstra has now fully implemented recommendation 1 of the Bell
Canada International Network Consulting Study, so that greater information is now
available on reasons for call failure, thus allowing improved network fault identification,
Telstra has also decided to adopt a universal complaint management system, known as
CICERO. AUSTEL understands that Telstra is already deriving considerable benefit from

its analysis of the comnplaint data produced by CICERO, and that this will lead to customer
benefits. _

Also included in AUSTEL's report is a report by the Telecommunications Industry
Ombudsman (TIO) on the Status and Progress of the Fast Track, Special and Standard

Arbitration Procedures, The TIO is critical of Telstra's behaviour and attitude in relation to
these arbitrations.

Yours sincerely

i T

Sue Harlow
Member

Postal Address: P O Box 7443 St Kilda Road Melboumne Victoria 3004 : ! ! 2




Standard Arbitration Procedure

There has been only one claim lodged under this procedure. That matter was settled by
direct negotiation between the parties with the assistance of the Administrator. One
Jurther application for arbitration has been received by the TIO.

The TIO has instituted a review of the Standard Arbitration Procedure and has provided
Telstra with some broad concepts for improvement. Telstra has indicated its
willingness to canvass issues but is yet 1o provide any suggestions or reform proposals.

R Conduct of the Arbitrations

The TIO believes some comment on the behaviour and attitude of Telstra in the conduct of
these Arbitration is warranted.

Recommendation 30 of the AUSTEL COT report recommends that the “proposed
arbitration procedure only require a finding on reasonable grounds as to the causal link
between a claim for compensation and alleged faults and allow reasonable inferences to
be drawn from material". All three arbitration procedures make provision for this lower
standard of proof. However, Telstra’s conduct in the defence of most (if not all} claims
has tended to assert that strict legal proof in relation to causation is required and is
characterised by reliance on legal principles not in keeping with the spirit with which
these arbitrations were instituted,

The TIO believes that Telstra has, in all claims, responded in an overly legalistic
manner. It has shown a tendency to deny liability under every potential clause of action
x on the basis of perceived statwtory and contractual immunities. It has provided large
and detailed defences, often out of proportion to the size or complexities of claims. It
has lodged lengthy and detailed requests for further and better particulars in most

arbitrations. In short, while the arbitration procedure has sought to relax the legal
+ burdens, Telstra's conduct has certainly not.

(\.

This, in turn, has led many of the claimants to respond in kind, resulting in the
expenditure of large amounts of money on technical, financial and legal advice. There
is no provision in the Arbitration procedure for the recovery of these costs.

There have also been considerable delays in the provision of claim and defence
materials and further information from both claimanss and Telstra. Telstra has taken
excessive time in the provision al requested under FOI. This has been the
subject of a report by the Commonwealth Ombudsman in two cases. These delays and
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Dear Mr Hunt
ARBITRATION - TELSTRA AND SCHORER

;I have considered the submissions of the parties in relation to the request
lby the claimant for an adjournment of this arbitration until [anuary 1997.

A . .
IThe essence of the claimant’s request is that:

. the claimant has to give priority to his business at present;
. the proceedings are placing a considerable strain upon the claimant

and could affeC[ his heal[h, melbourance
. the claimant is still waiting for the payment of compensation

sydaney

pursuant to a direction by the Commonwealth Ombudsman in
November 1994 in relation to the handling of certain FOI requests;
~— s yd e woe s
. Telstra has not been co-operative to date in responding to FOI d ’
N requests but (as I undersiand how the argument is put) further
information might be usefully produced if Telstra is granted an brisbane
adequate period of time in which to produce it.

canberra

Telstra has responded by asserting that:

. the arbitration agreement provides for the completion of steps meweassle
within agreed time frames;

. the history of this arbitration demonstrates that Telstra has taken all represanted in
reasonable steps to provide the claimant with relevant information; adclaide
. the outstanding question of compensation payable pursuant to the

Commonwealth Ombudsman’s direction is not relevant to this issue; 47 % 7"

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200.
Facsimile: (61-3) 9617 9299. G.P.O. Box 1533N, Melbourne 3001. DX 252, Metbourne.
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. in two years the claimant has failed to provide substantial supporting
documerntation for his claim despite having been given every

opportunity; :

. there is no guarantee that, even if adjourned until January 1997, the
claim will proceed in accordance with any time frame set by the
arbitrator.

1 appreciate that other relevant factors have been advanced by both
parties. A number of assertions have also been made in relation to the
background to this arbitration and the subsequent conduct of proceedings
but I do not regard these as pivotal to this ruling.

After considering the matters raised by both parties, I have come to the
following conclusion:

. the claimant agreeidto the procedure as set out in the Fast Track

. . B2y
Arbitration Procedure; ’
. the procedure contemplated the submission of a Statement of Claim
within four weeks;
. in an anempt to expedite matters, I have been prepared to extend

the time for submission of a Statement of Claim in the hope that all
relevant materials are available to the claimant when the claim is
initially articulated;

. \ it is not, however, essential that all relevant information be available
to the claimant at the time the Statement of Claim is submitted,

. although the process may be somewhat cumbersome, there is no
reason why the parties cannot respectively submit the Statement of
Claim, the Defence and the Reply before further consideration is
given to the adequacy of the documentation provided by Telstra to
date;

. I am not in a position to form a definitive view on the adequacy of
information made available by Telstra to date until the issues in
dispute have been more formally and fully addressed by both
parties;

e W\ I do not believe the claimant would be prejudiced by submitting a
Lclaim based on information presently available to him;

. notwithstanding the lapse of time since these proceedings were
commenced, I am prepared to grant in excess of four weeks from
this point for the claimant to submit his claim as an
acknowledgment of the fact that he may at present be unprepared
to make a submission and may be taken by surprise by this
direction.

In the circumstances, I direct that the claimant submit the Staterment of
Claim as required by clause 7.2 of the Fast Track Arbitation Procedure on

11785582_GLH/KS 3




or before 1 October 1996. In default of compliance with this direction, T
shall consider an application by Telstra pursuant to clause 7.7 of the Fast
Track Arbitration Procedure but I will not treat the arbitration as having
been abandoned without inviting a further submission from the claimant
on this point at the appropriate time.

Yours sincerely

GORDON HUGHES

cc G Schorer, E Benjamin, J Pinnock, P Bartlett, S Hodgkinson
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FERRIER HODGSON }T_] co
CORPORATE ADVIEORY _rr

NMEMORANDUM

TO : Dr Gordon Hughes

FROM * Susan Hodgkinson

DATE : 2 August 1996

SUBJECT : A Smith Letter dated 25 June 1996

1 refer to your letter dated 31 July 1996 (received 1 August 1996) concerning Mr
Smith’s letter dated 25 June 1996. 1 have not received a copy of Mr Smiths letter
however I have reviewed Matt Deeble’s summary and provide the following

information concerning Mr Smith’s allegations:

2/00/%

Telstra letter Letter from G Letter from G Hughes (with Telstra letter as attachment} sent to
referred toby A Hughes with Mr Alan Smith and copied to:
Smith Telsta letter at
attachment
Resource Telstra TIO Special
Unit Counsel
16 December and Letter addressed
'8 December 1994 to] Rmﬂ;‘ell only
27 April 1995 Letter addressed
10 J Rundell only
12 Aprii 1995 v .= v v v v
Two letters dated 9 v v v v 4
May 1995
16 September 1994 | Unable to locate a
letter
23 Septenber 1994 | Letter only, no Letter only Letter only Letter only Lettber only
. Telstra
. attachment T .
3 October 1994 Letter only, no Letter only | Letter only Letter only | Letter only
' Telstra
attachment
6 Decernber 1994 v v v v v
16 December 1994 | Refer to
comments above
22 December 1994 v v v v v
| 6 January 1995 v v v 7 v
12 April 1995 Refer to v v v f
comments above
23 December 1995 | Asthe
Abritration was
completed 1 did
not research this
further.
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NB1 At the time of the letter from Austel, Mr Smith's telephone problems were
being addressed in the Arbitration. Due to a number of factors including
confidentially, it was felt not appropriate to answer Austel’s comments in detail, in
particular the issue was under consideration in the Arbitration. As agreed the
Resource Unit did not respond to the Austel letter.

NB2 The covering letter refers to a number of letters from Telstra dated, 12 April
1995, I have assumed the relevant one concerning the TF200 was also enclosed.

I have attached copies and extracts of the relevant documents.

If you have any further queries please do not hesitate to contact me.
kgafds/

Sussan Hodgkinson

cc: Mr Matt Deeble, TTO Ltd

a\mwmmmm!c Page 2 m ”
2/08/%




‘mx FROM: _ ALAN SMITH [FAX 0 R sorn m%ms 16 {
griq R | R
. Portand 3305 DATE: 25696 i
{FAX NG: 935 267 230 NUMBER OF PAGES (including this page) ‘|
‘EPHONE NO: ocestes2 i " |

()

o . — e R Sk 4 MRS A & -
—— e B A e e i AR EAR B 4 U A AT ————

Ifyosi have remved this doctument in. error. please pfmrw us oft < 008 816 522.

. - N ————— . — A& bmon ——
-———— - C e s sk m R e Ay . T L ] - -—

Dewr Mr Pinnock,

1 am writing toduy regerding two separate lssues:

FIRST ISSUE .
Youwr statement to Mr Lanrie Jaues, President of the Justitute of Avbitrators, regarding o telephove cail te

- Dr Hughes. Arbitrator of she Fost Track Avbieation Procedure (FT413.

To date { have had no responsc from yout, personatly, ax to why you chose to tell Mr James that [ phoned Dr
Hughes's residence ut 2.00 am on 29th Nor ember 1995 and that, tn making this alleged call. 1 thaved

unetbically. 0’\% _

l have evidence which proves tha‘l your statement Is incorrect bu‘ you ba\c not had lhe com'age (0 o5 nlain
where you gained this incorrect informntion. 1 stith awsit clarificution of (bis situation.

SECOND ISSUE
FOI decuments I reccived dy courier on 23rd June 1996.

This detivery included letrers from Or Hughes to Telstra and Srom Telstra to Dr Hughes during the time
leating up to the #TAF. and Juring the Arbitration Procedure.

It is clear from this material that Dr Hughes withhweld information from me during the FYAP. This is
- agaiud (ke F7AR vules which state that all curvespondence sens to Dr Hughes. either by mie or by Telstra,

piust be alsa forwarded on tc the other party. Dr ﬂugh(-s did nor hanour his roll ws Acbitrator as this
material ¢iearly shows.

L. For docmmnfs L69036 tmd L69046

These ae two letters from Petstrn, dated 16 December 1994, One is addressed tw Mr Bruce Mathews of
Ausicl uad the olher 1o Dr Hughes.

These letters vefer to corcespondence dated 8th December 1994 1hat D Hughes had previovsiy received
from Austel. In this earlier correspondence Auste! stated that 1 had raised complaints with then: regarding
short duration and lucorrectly charged calls 10 my phoae service,

The letter to Mr Mathews refers to an attachment which clegriy states that Telstrz would defend thexe short

deration and Incorrectiy charged cally, and the Recorded Volce .\nnouncement fuults, in their defence of
the FTAP.

Telstra did not cover these fauits in their Defence of 12 Deceraber 3994, M B

FO! document L62036 is the attachment which was re-sent to Dp Tughes by Telstra on 16 December 1994,

This means tiat Dy Hughes was FULLY AWARF. that Telsira had not defended these Tauhs to niy senvice
during the FTAP.

poge ]
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The tast paragraph of FOTdocument L69046 (letter from Telstra to Dr Hughoes) states: T

“The singplest way forward may be for Mr Smith and Telecom snd Yourselfto all confirns
in writing thar this information can be provided tv Anstet £f this nieets wirk your approval.”

The author of this document was Ted Berjamin.

This parsgraph raises two Issues:

A. DrHughes did not write 10 me with regard to this Issue during the FT AP,
and

B.  DrHughes did not forward a copy of this letter 10 me during the FTAP.

1 raised these major faults during the FTAP and again after the FTAD and there has still been NO

RESPONSE from Dr Hughes. Dr Hughes violated my rights undev the rules of the ¥FTAP (clause 6) by
nut providing me with s capy of this very important fetter.

Evidence at hand also shows that Dr Hughes instructed DATR sod Lanes 16 omit a proposed Addendum
Report on some of these issues which bad been ratsed (lnvugh Ausie),

I appeal to you, as Adminisirator of the FTAP, to ask Dr Hughes why he conducted the FTAP in this
mannr,

2. FOIdacumens L69398, fron Dr Hughes io Ted Benjamin of Telstra, dated 1t Muy 1995,

This document refers 1o sn aftached document numbered 164399 1o 169449, the Technical Evaluation

Report. Tlere s NQ signed fetter from either Paul Howell ut DMR or David Read of Lanes. eve -

though sour office had stated (hat Paul Howell would sign this report: Thuve not seen such a sigoature
to this Report, “

1z2ppesl to Your affice to have this signature provided by Paul Howell. Evidence Indicates that Telsirs
hus ot seen o signature o this Report elther.

3. FOIdocument 1631 78. from Ted Benjamin of Telstro. duted 27th Aprif 1993,

. This document clearly shows that Dr Bughes way given hisloric tnformation rilating to the old RAN

- exchange at Cupe Bridgewater. |\ copy 6f tds leflee wus not forwarded o e by Dr Hughes - unother
vielatien of my righta onder the rules of the FTAP {clanse 6,

4. FOldoctuments 163339 to 463368, from Ted Benjamin of Telstra to Dr Fughes, duted 12th April
1995, regarding the TF200 Touck Phone Repon.

The office of the TIO is aware of my request te Dr Hughes, covered by a Forensle Docment
Reszarcher, Peul Westward. 3fr Westward is quatified to confits the facts contained In the tuboratory

teats which weve perfurmed on the TF2W Toueh Phone ind on whick the fual Repyrt was based, Dr
Hughes refused my request,

Ir: this letter (163339 to AG3368), Mr Benjamiv sl‘ﬂes that exch of the 1wo authors of the TF2(H{ Report
wwould Aign x Statutory Declaration covering the Repust. Tcistra wlsa stated thut they would retorn the

T¥200 Phoue Hselt, tor 1r Rughes 10 view. 2 8
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This letter, dated 12th Ape) 1995, s another document which did ot xee: once again Dr Hughes violated
m'mmﬁemudth‘ﬂw(dms). ‘ -

Because this particutar letter from Mr Benjamiu mentioncd two Statwtory Declarations it may well have
snayed Dr Hughes in Cavour of Telstra. T was severcly disadvantaged, again, bevause Dr Hughes did not
altorw e the opportunity (o lodge & counter clatm aguinst this Tochnlcxd Repori, under the FTAP.

3 have since proved (rat Telstra are nothing less (han criminals who poured beer into ray phone aud theo

submitted this as dofonce matertal, stating that 2 hud spifled the beer into the phione. Dr Hugles was wrong // -
in st allowing me access to thic inforwiition.

S FOldocuments 169956 ¢ 1.69036. Jrort Ted Benjemin of Telstra ta Dr Hughes., dated 9th May

1995: two responses fiom Telsea, one regarding the Technicul Evaleation Report by DMR end
Lanes and the orher regarding the Financiaf Evalnation Report by Fervier Hodgsen Cerporare
Adviory.

1did aot see this tetter, or the stixchment

% during the FTAP: nnce again Dr Hughes viciated my rights
\ under the rules of the FTAP (claase 6).

~~

6. FOldocuntents 1.69:8% 10 L6a337,

a letzer (and arrachment) from Dr Hughes tg Ted Bajamin,
dated 9th Ay, 1995,

regurding my response tg the D.‘I.‘tme; and FIIC4 Reporry.

in velation 10 these two reports, it is clear that Dr Hughes prinsded Telstra with

coplas of documents from
we, but hie did not supph me with caples of documoents from Tedsirs, :

%7 Further lewers Jonwarded to Dr Hughes by Telstra but not Jarvarded on te we, by cither Telsrra or
Dr tughes. during the IT4P. Theve include FOI docnments.
168953 & 81 : 1679794 - §1.63369 23/12/95 L63339 1274794
pS & e Lo opws T 16086 & 37 leizes
e ST T (=
16386} *12/4798 169028 612794 '
v

- Once again { Appeal tn the office of the TIO, as Admintstrator of the FTAP, tv state what your uffice Intends
fude regarding these serious breaches of the rules of the

FUAP (cluuse 6). 1 also maie 1( known vhat TOJ
decuments reveived un 23rd June, 1996, also shuw thal Dr ilughes dig aot supply Telstrs with alt my
-, iefurmation.. | - _ . Lo ,

The cvidence listed above jncudes only these FOJ doenments that T ITAVE recetved from Teltra, under

this FOI request. T have also potitied Mr John Wypuck of the Cemmenwentth Ombudsiman's Office thut
Telstra stl) has not protided off the

FOT dosuments which | roquested. How many ducuments have J vt vel
seen?
I await vour response. 24 4" z
Sincerely ’ )

capies ro:

Seuator Richard 4lstou. Minister Jor Comnmnications and the Ary,
Canderra

Mr Darl Billizwms, Minisier Sor Jristice and Attorney General, Cunberra
Vi John Bynack, Commomieatzh Conhuadsmun's Mfice. Canberra

1

M1 Peter Bavilen. Minter Effison Morris Flescher o
Alan Smith | M* Lautie James, Prosident., Instisute of Arbitrotors, Perth : .__j

puge 3




D
=) |
Hunt & Hunt S s

fames G.F. Harrowel!
LAWYERS Gordon L. Hughes

David P. Cooper

lan §. Craig

Pater |, Ewin

Peler D. Francis

i M. Lightowle:
15 October 1996 Our Ref: GLH e e
Matter No: 5126900 e Satmne
Williarn P. Or'Shea
David C. Warts
My Wl]llam Hunt Consullants )

» - Kenneth M, Martin
Hunts : ()/\ Richard |, Kellaway
Solicitors and Consultants w “1o]Glo Craeme . Armstead

- PN } : } Associates
358 Lonsdale Street ] Gi "D . ‘-bl) Francis V. Gallichio
MELBOURNE VIC 3000 Hov ichael 5. Cortek
Incorporating:
Francis Abourizk Lightowlers
Dear Sir
TIO AND SCHORER T

You will have received a copy of Telstra’s letter to me dated 9 October
1996.

In its letter, Telstra expresses concern about the adequacy of particulars
and supporting documentation in respect of the claim. Nevertheless, in
the interests of expedience, it is prepared to submit a defence within

4 weeks of a direction from me to do so.

I agree with Telstra that it is important for this arbitration to be brought to

a conclusion. Whilst 1 express no view as to the adequacy or otherwise of

the claim documentation, Telstra is accurate in its assertion that any fack of melbourne

particularity in the claim documentation may be to the disadvantage of the
- Claimant,

J)‘a’ﬂf}

At the same time, I am mindful of the matters raised in your letter of

30 September 1996 and, in particular, the fact that quantification of the e ~ .
claim can (presumably) be concluded in the near future and that you d -
believe a form of discovery should take place once the pleadings have

closed. bhrisbance

Taking these matters into account, I direct as follows:

canbrerra

1. that the claimant submit any additional material in support of the
claim within a period of 14 days;

neweastie

2. that Telstra submit its defence within 4 weeks of the expiry of the
period referred to in paragraph (1); represcrted
ededaide
3. that the claimant submit his reply within 4 weeks of receipt of the
defence.

darwin

Level 21, 459 Collins Street, Melbourne 3000, Australia.  Telephone: {61-3) 9617 9200.
Facsimile: (61-3} 9617 9299. G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne.
11858792_GLH/RB Email;: Mail/hunt.hupi®interlaw.org
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3 Agreement does not provide for discovery but I do have the power under

I appreciate that the parties may seek minor adjustments to this timetable
and any such adjustments can be accommodated. Given the delays
associated with this arbitration to date, however, I would be disinclined to
support an application for a substantial extension of time.

On the question of the production of further particulars by the claimant as
requested by Telstra, and the production of further documentation by
Telstra as foreshadowed by the claimant, I find it unnecessary to express I/
any view at this stage. It should be emphasised that the Arbitration

RUI€ 7.6 10 require enther party 1o produce further documentary
information or other particulars which I reasonably consider would be of
assistance. I will give consideration to exercising my discretion under
Rule 7.6 at an appropriate stage but I do not wish to create an expectation
of either party that I will necessarily exercise such a discretion or that I will
necessarily exercise that discretion to the extent requested by a party.

The parties will also be aware that pursuant to Rule 8.2, I can require the
Resource Unit to examine documents, inspect premises or systems and
carry out such other inquiries or research as I may direct. It may be
possible for me to expedite this matter by utilising the services of the
Resource Unit in the near future.

Yours sincerely

/
éﬁé—\

" GORDON HUG]

CC  E Benjamin, ] Pinnock, P Bartlett, S Hodgkinson

11858792_GLH/RB
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28th October, 1995,
BY COURIER and BY FAX TO: 9617 9299

Dr Gordon Hughes
Messrs Hunt & Hunt
Lawyers

Level 21

459 Collins Street
MELBOURNE VIC 3000

Dear Dr. Hughes,

RE: Golden and Telstrag - Arbitration

We refer to your letter dated 15th October 1996 and to your
previous letter dated 22nd July 1962,

In your letter of 22nd July 1996 you stated:-
*"It is not however essential that all relevant

N  information be available to the claimant at the time
the statement of claim is submitted.

* Although the process may be somewhat cumbersome there
is no reason why the parties cannot respectively
submit the statement of claim, the defence and the
reply before consideration is given to the adequacy of
the documentation provided by Telstra to date.

I do not believe the claimant would be pre judiced by
submitting a claim baged on information presently
available to him".

In couformity with the above conclusions which you expressed
in your letter a statement of claim was submitted by the
claimant on 30th September 1996 *"based on information
presently available to him". Neither he, nor we,
interpreted your letter as a request for the information

upon which the statement of claim was based to be then
submitted.

4
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We note then, with both surprise and concern, that you have
been prevailed upon by Telstra to give a direction that any
additional material be submitted within 14 days of your
letter of 15th October. Your earlier letter contemplated
the formulation of the claim, the defence and the reply and
the subsequent consideration of documentation.

As you are aware, the claimant has been making, for a
considerable time, requests to Telstra pursuant to the
Freedom of Informatiom Act to supply information about its
various service faults and difficulties upon which his claim
is based.

According to our instructions those requests for information
have either not been complied with, or inadequately complied
with. We note that he has set out his complaints about lack
of, or inadequate compliance, by Telstra with his requests
in letters to you dated 13th May 1996 and 21st June 1996.

i We note further that in your letter dated 15th October 1996
you state tnat you find it unnecessary to express a view on
the question of the production of further documentation by
Telstra at this stage. You also state that you will give
consideration to exercising your discretion under Rule 7.6
at an appropriate stage.

Because the claimant's claim to a large extent is reliant
upon documentation held by Telstra, in our respectful
submission, if the claimant is to be directed to submit any
additonal material in support of the claim within a very
short time (as set out in your letter) the stage has been
reached where the adequacy of the documentation provided by
Telstra has to be considered, and the stage has also been
reached where Telstra should be required to produce further
documentary information.

There are of course other aspects to the claimant's claim
which are financial rather than technical. In our letter to
you of 30th September last, we have already adverted to the
necessity of having our client's accountant prepare
information about these aspects and confirm that this will
be put in hand on his return from overseas.

The claimant has ascertained that Telstra holds on four
discs an index of all information held by it relating to
service difficulties and faults and technical matters
concerning the malfunctioning o € Ser 0 our client.
He has made a request for the discs pursuant to the Freedom
of Information Act but they have not been forthcoming. The
information indexed on the discs would, the claimant
believes, cover the matters which form the technical basis
of his claim.

b
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Our understanding is that the. discs are known within Telstra
as Schorer 1, Schorer 2, Schorer 3, and merged Schorer
files, and were created under the Microsoft Excel for
Windows for spread sheet application.

There is no question of professional privilege relating to
the discs because the documents indexed are internal Telstra
documents which are not privileged and the indexes were
prepared by Telstra from its own records.

According to our instructions it is believed the four discs
would have been easily located within the Telstra
organization, and there is no valid reason why they should
not be made available promptly. Such has not been the case,
and that, of course, is in line with what has been happening
with Telstra's handling of any previous request.

In all the circumstances therefore, we respectfully request
that Item 1 of your Directions of 15th October 1996 be
rescinded; and that when Items 2 and 3 of your Directions
have been complied with, a conference be called by you for
the purpose of discussion which might be of assistance to
you in determining your further Direction.

A copy of this letter is being faxed forthwith to Mr. Ted
Benjamin of Telstra.

Yours truly,

HUNTS'

c.c. Mr. Ted Benjanin
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, docomenration, 1 consider the interests of neither party are being served.
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Parmery

Dravied M. Scarlelt

Eﬂwal'dcfpiw

lames G.F. Hatrowell
LAWYERS Cordon L Myghes

David P, Cooper

an §. Craig

Perpr 1, Ewin

Wayne B Cahll)

1 November 1996 Our Ref: GLH Nevile G.H. Deboey

P O'shaa

Marter No: 5126900 Wiliam
Comiublanty
Kenneth M. Markin

William R Hunt a";':‘;‘iﬂm
Humnts :‘m )
Solicitors and Consultants ohe OoF Amchia
358 Lonsdale Street

MELBOURNE VIC 3000

Dear Mr Hunt
ARBITRATION - SCHORER

I acknowledge receipt of your letter dated 28 October 1996.

I consider my recent directions are quite consistent with my letter of
22 July 1996.

As indicated previously, [ may well exercise my discretion under rule 7.6 to
require the production of Iurther docamentation from Telstra. I am most

N, {reluctant to do $0, however, until I have at least received Telstra’s defence.
This will enable me 10 assess the parameters of the claim and form my own
view (perhaps after receiving submissions from the parties) as 10 what
further documentation, if any, should be provided.

woedlboarnc

This claim has been effectively dormant for three vears. If an impasse
s because of a dispute remains between the parties as to production of rydncy

iryd oy wegs

In the circumstances, I am not prepared o rescind my directions of 13
October 1996. T expect Telstra to comply with my directions to submit a
defence within four weeks of 29 October 1996 and I am hopeful that, its brichanc
defence will assist me in determining the broad parameters of the claim '
and the respective positions of the parties.

ednRnbdecr ooz

Obviously, if further documentation is produced, the claimant may be
permitted to amend the ¢laim documentation and Telstra may be
permitted to amend its defence.

neweasoile

Finally, I draw your attention to Telstra's letter dated 29 October 1996 represcatcd n
addressed to me (and copied to you) in which queries were raised
regarding the identity of the claimants and the appropriate claim period, I
invite your submission on the matters raised and would be pleased to
receive a submission within seven days. In the absence of a submission, I darwin
am likely to direct that the only relevant related entities are those set out in

Level 21, 459 Collins Streel, Melbourne 3000, Austraiia. Telephone: (61-3) 9617 9200.
Facsimile: (61-3) 9617 9299. G.P.O. Box 1533N, Melbourne 3001, DX 252, Methourne.

11875114_GLH/AC Email: Mail/hunt.hum®interlaw.org

a drlaide

The Australian Mentber of Imerlaw, an infermaional 23063500 of independim Liw fitem, - Asks Parific « The Americos « Europe + Tho Middle Exst




MUY Bl 96 B4:26PM 61 3 6706598 P.22

the schedule to the Fast Track Arb

itration Procedure and that, for the sake
of expedience, the claim period

commences from April 1986.
I await your response,

Yours sincerely

“oﬁ%ﬁm

T Benjamin, J Pinnock, P Bardert, § Hodgkinson

CC

11875114_GLH/AC 2 ‘ r* ;
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November 1, 1996 -
Telecommunications

Mr William Hust | Bmbudsman
Hunts’ Solicitors .
Mitchell House John Pianeck
358 Lonsdale Street Gmbudsman
MELBOURNE 3000
By facsimile 9670 6598
Dear Mr Hunt

Re: Fast Track Arbitration Procedure - Golden Messenger and Telstra

I understand that you have responded to the Arbitrater in relation to his directions of 15
October 1996. I understand that a copy of this cotrespondence was provided to Telstra
but not to this office or to Mr Peter Bartlett, the Special Counsel to the Administrator.

T advise that clause 6 of the Fast Track Arbitratioa Rules provides that & “copy of all

docuraents are correspondence forwarded...by & party lo the Arbitrator shall be forwarded
to the Special Counsel”. The common practice in other arbitrations has been for 2 copy of
documentation end correspondence 1o also be provided (o the TIO as Administrator of the

procedure

In fiture, would you please provide copies of your formal correspondence in this matter -
to the Arbitrator, Telstra, the TIO and the Special Counsel.

—~ Yours sincerely

cc Dr Gordon Hughes (by facsimile)
Mr Ted Benjamin (by facsimile)
Mpr Peter Barilent (by Jacsimils)

“. providing independens, jurr. informal, speedy vesobusion of complaing.”

TIOLTD ACN a8Y §34 787 hes 12008 Teiephehe (03) 8277 8777

Natianal Headguarters Calling Straat Bast Facsimile  (03) 5277 8747
315 Exhibition Street Melbourng 1000 Tel. Freecall 1800 082 088
Melbaurne Yictoria Fax Freacall 1800 630 514
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27 November, 1996

Telecommunications
Industry

Mr William Hunt Ombudsman

Hunts’ Solicitors

Mitchell House John Pinnock

358 Lonsdale Street Ombudsman

MELBQURNE 3000

By Coarier

Dear Mr Hunt

. Re: Fast Track Arbitration Procedure - Schorer and Telstra

I enclose two copies of Telstra’s Defence in the above matter consisting of six sealed
boxes. These documents were received by my office on 26 November 1996.

I also enclose a copy of Telstra’s covering letter setting out the volumes contained in
these boxes. Would you please advise me if you have not received all the documents set
out in that letter.

Please note that Telstra is still to provide certain documents. They will be forwarded to
you as soon as they arrive at the TIO.

One copy of the Defence has today been couriered to the Arbitrator and a further two
copies have been couriered to the Resource Unit.

Should you have any queries in relation to this matter, please feel free to contact me.

Yours sincerely

ohn Pinnock
Ombudsman

cc Mr Ted Benjamin (cover only - by facsimile)
Dr Gordon Hughes (cover only - by courier)
Ms Sue Hodgkinson (cover only - by courier)

My Graham Schorer (cover only - by facsimile) 4 9

“.. providing independent, just, informal, speedy resolution of complaints,”

National Headquarters

TIO LTD ACH 057 634 787 Box 18098 Telephone (03) 9277 8777
Collins Street East Facsimile  {03) 9277 8797
Melbourne 3000 Tel. Freecall 1800 062 058

315 Exhibition Street
Melbourne Victoria

Fax Freecall 1800 630 614




28th November, 1996

FILE NOTE: COT CASES.

I rang Mr. Pinnock to ask why he is writing me letters, why
matters are coming to me through him. I rang about 4.15
pP-m. and was told by the receptionist that he wasn't
available. Questioned she said he is in a meeting.
Questioned further he'll probably be out in 10 minutes time.
I -left my telephone number and my name and the fact that he
knew me and I was responding to his letters for him to ring
me as seoon as he could.

Y I later spoke to Pinnock who rang me back and told me that

- it was part and parcel of the requirement under the
arbitration procedure whereby Telecom had to send up things
Chrough him and he wouldn’t be reading it all unless he was
required to for some person. Ditto with Ferrier Hodgson.
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N
10 January 1998 OF Fax

Telecommunications
Industry
Mr Alan Smith _ Ombudsman
Cape Bridgewater Holiday Camp
Blowholes Rd John Pinnock
RMB 4408 Ombudsman

CAPE BRIDGEWATER VIC 3306

I refer to your letter of 31 December 1996 in which you seek to access to various
correspondence held by the TIO conceming the Fast Track Atbitration Procedure.

The arbitration of your claim was completed when an award was made in your favour
more than eighteen months ago and my role as Administrator is over.

I do not propose to provide you with copies of any documents held by this office.

Yours sincerely

—~ N PINNOCK.
OMBUDSMAN
Lo
A
“.. providing independent, just, informal, speedy resolution of complaints.”
TIO LTD ACN 057 634 787 Box 18098 Telephone {03} 9277 8777
National Headquarters Collins Street East Facsimile  (Q3) 9277 8797
315 Exhibition Street Melbourne 3000 Tel. Freecatl 1800 062 058

Melbourne Victona Fax Freecall 1800 630 614




|

‘ 2275  eeupmmn

Transport Agency

A Division of G.M, {(MELBOURNE) HOLOINGS PTY. LTD. A.C.N. 006 905 (146

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrior diracts your attentlon to its trading TERMS ANO
CONDITIONS QF CONTRACT. [tis in your intarests to raad tham to aveld any loter confusion,

To: Mr Ted Benjamin Date: 24 January 1997,
Group Manager, Customer Affairs Our Ref: 3060
Company: Teistra Fax No; (03) 9632 3235
From: Graham Schorer Total Pages (inciuding Header): 2.
Madad: Yes( ) Mo( X }
PRIVACY AND GONFIDENTIALITY GLAYSE

The Information In this facsimile ls private, privilaged and strictly confidential and intended anly for usa of the individual or entity namad
above. It you are nol the Intonded reciplent, please call by telephone e sender immediately upon recelving this facsimile as any
dicsemnination, copying or use of the Information is strictly prohibited.

Dear Mr Benjamin,

| Re: Your corraspondence dated 20 Aprll 1995 regarding Graham Schorer letter dated 4 April 1995:
Ref.1704 Freedom of Information Act (The ‘Act’),

' In this correspondence, Telstra has stated Telecom does not have in its possession the working
documents of Bell Canada other than those which it has made available te Graham Schorer.

' Telstra has also stated as Bell Canada is not an "agency” pursuant to the Act, Telecom cannot transfer
any parts of Graharmn Schorer's request to it in accordance with Section 18, therefore Telecom has no
further obligation in relation to Bell Canada working papers.

In the past, in response to the documents | am requesting from Telstra regarding the ‘Bell Canada’
information relating to the Performance Evaluation of Telstra's network conducted during late October to
November 1993, | have been tald by Mr Peter Gamble, Paul Rumble and Rod Pollock during the period of
May 1994 to July 1994 that.-

Bell Canada took ail of the working papers, diary notes, work orders, minutes of meetings etc., including
those created by Telstra personnel who actually performed the tests under the guidance of Bell Canada,
'ck to Canada after they have completed their respective assignments in behalf of Telstra,

Telstra had no ongoing commercial relationship with Bell Canada. The absence of an ongoing
commercial relationship with Bell Canada prevented Telstra from requesting coples of documents |

requested,

Telstra was not the proprietor of all the documents created by Telstra or received by Telstra from Beil
Canada.

As my FOI request was lodged with Telstra on 23 November 1993, Teistra did at that time have a
commercial relationship with Bell Canada and did have the documents requested under FOI in their

possession.

Bell Canada performed other network evaluation performance tests on behalf of Telstra during the period
of December 1993 and January 1994,

According to Telstra's own dacument supplied under FOI, Telstra and Bell Canada have entered into a
| joint venture regarding the marketing of a specialised voice mail software product. 2 5 2
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Telstra employed Bell Canada as their agent to device, supervise and report on the original and other
network evaluation performance lasts conductad by Telstra personnel under Bell Canada’s guidance on

behalf of Teistra.

Telstra are again reminded that they are stilt in breach of the FOI Act by refusing to supply documents
requested under FOI that were in their possession at the time they received the application.

It will be appreciated when Telstra advise me as to the date | can expect when these Bell Canada
documents covered under the 23 November 1993 FOI application will be supplied.

252
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A Division of G.M. (MELBOURNE) HOLDINGS PTY. LTD. A.C.N. 005 805 046

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carriar directs your attention to its trading TERMS AND
CONDITIONS OF CONTRACT. !t is in your interests to read them to avaid any later canfusian,

To: Mr John Pinnock Date: 24 January 1997
Administrator of the Fast Track Special Qur Ref: 3057
Arbitration Proceduras

Company: ¢/- Telecammunications Industry Fax No: (03) 9277 8797
Ombudsman’s Office

From: Graham Schorer Total Pages (nciuding Headar):

Mailed: Yes( ) No( X )

PRIVACY AND CONFIDENTIALITY CLAUSE
The mformation in this facsimile is private, privileged and strictly confitential and intendod only for use of the Individual or antily named

ahove, If you are not the intended recipient, please call by telephone the sender hnincdiately ugon recelving this facsimile as any
dissemination, copying or use of the inforrnation is stricty prohibited.

’ear Mr Pinnock,

Re:  Your correspondence of 23 January 1997 and 20 December 1996, and my telephone
conversation of 24 January 1997 in response to your latest correspondence regarding these
matters.

' | D) eeLbEN
J

|

i

]

|

|

| | acknowledge | undertaok to respond in wriling to your correspondence of 23 January 1997 and 20
| December 1996 during our telephone conversation outlining my reasons of concern, current inability to
| respond and/or possible rejection of the Administrator’'s binding conditional proposal forwarded to myself,
|

Before | am able to responsibly address in writing the matters referred to in your correspondence, | require
written answers to the following questions:-

1.
Is the Administrator of the Fast Track & Special Arbitration Procedure in possession of the knowiedge that

the Senate had voted in the alfirmative for there to be an Inquiry into the costs incurred by Claimants
against Telstra under the Fast Track & Special Arbitration Procedure, A *Yes” or “No” answar will suffice.

®

Is the Administrator of the FTAP in possession of the knowledge that both Telstra and Claimants, under
the FTAP, are required to be present at all meetings between Administrator and/or Arbitrator and Telstra
and the Claimants? A “Yes™ or *No” answer will suffice.

3.
Has the current Administrator of the FTAP acquainted himseif with all correspondence between Teistra

and the Claimants, memos and diary notes of minutes of meetings relating to the formation of FTAP? A
“Yes" or “No” answer will suffice.

4, _
Will the current Administrator of the FTAP provide the Claimants under FTAP a copy of Telstra's preferred

Rules of Arbitration providied 10 Warwick Smith on or before 12 January 1994 for onforwarding to the
proposed appointed Assessor under the FTSP titled "Telstra's Corporation Ltd- * Fast Track’ Proposed

Rules of Arbitration”. A “Yes" or "No" answer will suffice,

Voice: (03) 9 287 7099 Page No. 1 Fax: (03) 9 287 7001
493-495 Queensberry Street, North Melbourne Vic. 3051
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5. _
Please explain in words understood by a lay person the rationale the Administrator of the FTAP and

Special Arbitratlon Procedures has undertaken to enter an agreement with Telstra committing a claimant
under FTAP without prior notice or receiving a written or verbal requast and approval {o do so, or written
authority to commit each claimant to conditions never discussed or disclosed with any claimant,
particularly myself, prior to the Administrator entering into the Agreement with Telstra conditionally
committing all claimants under the Fast Track and Special Arbitration Procedure.”

8.

In response to your statement made in the telephone conversation of the 24 January 1997, please explain
in words understood by a lay person why | am morally responsible to other claimants against Teistra
under the Fast Track and Special Arbitration Procedures in assisting them being immediately equitably

reimbursed for reasonable costs incurred.

Please explain in words understood by a lay person how | will be preventing other claimants from being
immediately equitably reimbursed for reasonable costs incurred if | am unable, with rationale, able to
bmit a claim or make a claim on Interim basis when | am not in a position of all facts | require to assess

_ Twith the rationate the proposition as presented. '

7.
Please clarify whether the TIO will personaily assess reasonableness of costs claimed or intend to appoint

an Agent on their behalf. If the T!IO does intend to appoint an Agent, ie Ferrier Hodgson, please advise
the identity of the Agent who wili be commissioned on behalf of the Administrator to perform the task.

8.
Has the Administrator of the Fast Track and Special Arbitration Procedures, in accordance with the FTSP

Agreement, corractly addressed and/or clarify jointly with AUSTEL, Telstra and Claimants the following:~
a. The Fast Track Settlement Proposal Agreement (FTSP) consists of verbal and written content.

b. The definition of “losses” under the FTSP Agreement consists of all additional costs incurred as a
result of the claimants’ inability to receive incoming calls, includes all consequential losses
including additional costs incurred in preparing clalm for a non-legalistic commercial assessment

? process, as preparation of claim costs incurred are additional consequential losses.
4

Has the current Administrator under the FTAP impartially investigated allegations about the previous
Administrator appointed under the FTSP and FTAP has failed to act to in accordance with the ‘agreed to'
procedures, A “Yes" or "No" answer will suffice,

in order to fulfill my verbhal undertaking to you during our telephone conversation of 24 January 1997, an
immediate written response spacifically addressing each point will be appreciated.

AS2
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Transpert Agency

A Division of G.M. (MELBOURNE) HOUDINGS PTY, LTD. A.C.N. 005 908 0465

IMPORTANT: WE ARE NOT COMMON CARRIERS, The Carrier directs your attention to its trading TERMS AND
CONDITIONS OF CONTRACT. Itis in your intarests to road them to avoit any later sonfusion.

To: Mr John Pinnock Date: 24 January 1997
Administrator of FTAP Our Ref: 3059

Company: C/- Telecommunications ndustry Fax No: (03) 9277 8797
Ombudsman's Office

From: Graham Schorer Total Pages (nciwding Headan):

Mailed: Yes{ ) No( X )

PRIVACY AND CONFIDENTIALITY CLAUSHE
The Information in this facsimile is private, priviteged and strictly conlidential and intended only for uso of the individual or entity named
abave, If you ara npot tha intended raciplant, please call by teiephong the sender inwmediatoly upon recelving this facsimile as any
dissemination, copying or use of the information is strictly prohlbited.

£0°d STQ°ON 2£:C1T

Dear Mr Pinnock,

Qe: Your agreemant to discuss into greater detail with me regarding mine and the other Clalimants

under the FTSP Agreement assertions that it is fact that the FTSP is both a verbal and written
agreement, that includes ail consequential losses including additional costs incurred in preparing
claims under the FTSP Agreement and the Telstra alleged refationship to the FTAP.

In our telephone conversation on 24 January 1997, | appreciated your cancern regarding the serious
matters | brought to your attention. Your agreement to discuss these serious matters further is of comfort.

As pointed out in this conversation, your predecessor and athers did not comply with the ‘agreed to’
procedures, Your predecessor met with Telstra and entered into an agreement with Telstra that wrongly
disadvantaged the Claimants under the FTSP without a Claimant representative or a Claimant present.
The other serious matters | brought into your attention also require impartial investigation. Al these
matters of conduct, in time, will be impartially investigated. However, if common sense prevails, it will be
sooner rather than later, and | am willing to give you the opportunity to perform that task.

| do not believe it is appropriate for these discussions o take place by telephone.

(.s essential that a Telstra representative be prasent when we discuss these matters in detail.

To avoid future misunderstanding and disagreement, the meeting should be taped and transcribed,

At your earliest convenience, | would appreciate of being notified when these discussions will take place.

rdha ; Schorer

§2
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A Division of G.M, (MELBOURNE) HOLDINGS PTY. LTD. A.C.N. 005 905 046

IMPORTANT: WE ARE NOYT COMMON CARRIERS. The Carrier dirocts your atlention te its trading TERMS AND
CONDITIONS OF CONTRACT. Itis in your interests ta read thein to avoid any later confusion,

To: Melanie Bleazby Date: 24 January 1997
Document Line Manager - FOI Unit Our Ref: 3058

Company: Telstra Fax No: (03) 9634 2744

From; Graham Schorer Total Pages (inchuiing Haader); 1

Mailad: Yas{ } No{ X )

PRIVACY AND CONFIDENTIALITY CLAUSE
The Information In this tacsimile Is private, priviteged and strictly cenfidantial and infendad only for use of the Individual or entily namad
above. If you are not the intended recipient, pludsa call by talaphone the sender Iminedialely upon receiving Ihis facsimile as any

dissemination, copylng or use of the Information is sirlctly prohibited.

Dear Ms Bleazby,

(‘e: Freedom of Information Requust lodged with Telstra on 14 January 1997 {(our Ref,3042).

' On receipt of your correspondence dated 22 January 1997 ro the abave, my response to your requests Is as follows:-

In my written correspondence, the following was stated: “GOLDEN request Telstra waive all charges assaciated with
processing this application on the grounds of financial hardship plus on the basis the information sought is to be used
in a process which Is of public interest.”

It is public knowledge and well known to Telstra that the pracess referred to in the above statement is the Fast Track
Arbitration Procedure (FTAP).

Tolstra have always stated to (he public, Goverminent, Commonweaith Ombudsman and other interested parties that
the Fast Track Settiement Proposal (FTSP) Agreement was always meant to be an Arbitration procedure, and was
the pre-requisites used to draft the FTAP. (The Claimants under the FTSP Agreement have always refuted the
validity of Telstra's claim and in time will prove Telstra knowingly, falsely macde representation that were not factual.)

The investigalion by the Commonwealth Ombudsman's Office has clearly established with, and gained Telstra's
agreement, that the FTSP and FTAP process is a inatter of public interest, and that at all times, the Claimants under
both agreements wera entitled to gain of information and documents from Telstra at no cost under the FOI Act as

(qtalning documents under FO! was intrinsically linked with both processes.

elstra, with the assistance of the Ombudsman’s intervention, havo already agreed that the Claimants under this FOI
application are entitled to have their FOI applications related to the FTAP processed free of cost,

It would he appreciated if Talstra will Immediately confirm in writing Telstra’s previous commitment given to the
Commonwealth Ombudsman and self, plus advise when the processing of this FOI application will be finalised.

Yours sirderely,

»

rgham Schorer

ce: Mr John Wynack, Commonweaith Ombudsman's Office 2

Voice: (03) 9 287 7099 Page No. 1 Fax; (03) 9287 7001
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4 February 1997 Our Ref: GLH

Matter No: 5126900
Mr William R Hunt
Hunts
Solicitors and Consultants
358 Lonsdale Street
MELBOURNE VIC 3000

Dear Mr Hunt
ARBITRATION - SCHORER AND TELSTRA

I have now had an opportunity to peruse the claim, defence and reply
documentation.

A number of outstanding matters must now be addressed in order that this
arbitration ¢an proceed. Each party has foreshadowed in previous
cofrespondence that it requires information from the other; in addition, I
pointed out in my letter of 15 October 1996 that, upon receipt of the initial
submissions of the respective parties, I would be in a position to make my
own assessment as to what further documentation (if any) should be
produced by either party.

I 'am prepared to make a ruling on this matter but would prefer the parties
to reach agreement. In any event, I require submissions from each party as
to what documentation or other material should now be produced.

I accordingly invite each party to advise me within seven (7) days as to
whether it still requires the production of information or other material

from the other party Wre a full description of that

information or other material.

I will then provide each party with a further seven days to comment on the
other’s submission. 1If necessary, at the end of that process, I will make a
ruling.

I await your response.

Yours sincerely

cc E Benjamin, ] Pinnock, L McCullagh, S Hodgkinson, P Bartlett

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: {(61-3) 9617 9200.
Facsimile: (61-3} 9617 9299, G.P.0. Box 1533N, Melbourne 3001. DX 252, Melbourne.

11943677 _GLH/AK Email: Mait/hunthunt@interlaw.org

Pariners

David M. Scarlett
Edward § Boyce
tames G.F. Harrowelt
Gordon L Hughes
David P. Cooper

lan 5. Craig

Petet ). Ewin

Wayne B. Cahifl
Neville G.H. Debney
Grani D, Seflon
William P. OShea

Consultants
Kenneth M, Martin
Richard |. Keitaway
Graeme |. Armstead
Assocides

Francis V. Gallichio
John DLF. Mortis
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canbervra
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Telecommunications
Industry
Ombudsman

04 February 1997

John Pinnock
Ombudsman

Mr Alan Smith CONF'RMATION .

Cape Bridgewater Holiday Camp OF FAX
RMB 4408
CAPE BRIDGEWATER 3305

Facsimile 03 5526 7230

Dear Mr Smith

I refer to your letter of 4 February 1997.

v

I reject completely your assertion that Dr Hughes and David Read ‘conspired to breach the rules
of the Arbitration’.

4

Similarly, I reject your assertion that there was or ever has been a conflict of interest between Mr
Benjamin’s membership of the TIO Council and any role he may have had in relation to the
supply of FOI documents. Please note that Mr Benjamin has never held any position as an
‘executive officer’ of the TIO.

Yours sincerely

25

atp ld402“m providing independens, just, informal, speedy resolution of complaints.”
Innog

TIO TD  ACN Q%7 €34 787 Box 18098 Telephone (03} 9277 8777
National Headquarters Collins Street East Facsimile {03} 9277 8797
315 Exhibition Street te'bourne 3000 Tel. Freecall 1800 062 058

telbourne Victoria

Fax Freecall 1800 630 614
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30 November 194 Cur Mali OLB
Your Aefk

BY PAX; 632 828

Mr Ted Benjarni

Natlonil Managey - Customer Response Unit

Telecogn Australig

Llevel 37

342 Eshibition Sject
Melhoume VIC F000

COT ARBITRANIONS - PREFERRED TIMETABRLE

L] &

Your 1snet pting an exrension of time for submitting Telecom’s
defence in the § itk ubi&aﬂon(towhlchlthnﬂm;pondsepmtely)has
prompted! me toficonalder my praferred timetable for the completion of
the Smith,! Garmg and Vatkob arbitrations.

¢ & W be in & position to instruct the Resource Unit w0
commence such formal inquiries and invesr as may be necessary
from catly, Japuagy 1995, 1 understand that the relevant members of the
Resource Uit will be avatlable throughout January and 1 am anxioue 10
make the most of this period,

It is alsg wmy prefgrence that the Resouree Unit be in a position to eveluate
and investigate .; Smith, Garms and Valkobs ciaims simultaneously.

It foliows thar it {s my fucthet preference to recaive Telecom's defence
relation 1o ench of these claims, wogether with the sespective claimants’
replies (if any), phior 1o Chrigimas. This being the case, T would utiliye the
period betsveen Ghristmas and New Yeer 1o determine what inquisies and
investigations shdlld be made by the Resouroce Unir,

1 believe it is in the interests of all coticemed for these matiees to be
tesolved a3 soonps possible. It would nos be possible w instruct the
Resource Unis in garly January 1993 in selation o eny or all of the marters {f
Telocom requircsithe full ume ible undwr Uie Fust-Track
Athitration Pracedurce for the submission of its defence In each case (not
0 mention extenjions) of if the claimants require the full time permigsible

S1565500_OLIL/RS . :
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FROM:THE THUOLI

e !

| : :
un;llfx the Fast-Triack Asbitration Proceduce for the submission of Ry

. replies,

If all parties are atixdous for this matter ©o be dealt with expeditously, and
in oﬁardcular If the pusties arc anxious for the matter t progress duriag the
hoilday period, all concerncd must meer their commitments and exarcls
thedr rights withig reduced time frames.

It follows that wi st1 am prepared to grant an exiension of time {n the _-
Smith arbitrazion |1 am doing so in the hope that in a spirit of co-operation, |
T:llkeoob:inwm urelits best efforts to submmit its defences in Garms and .
Valkobti on or

If Telecom is ab tw submit all three defences on or about the aame date, I

(_ shell previil upop the dlalmancs to submit their replies Gf any) prior to
Christaias, .

. Having sald this, i do not intend 1o any presqure on any of the pastes
to comprgmise their rights under the Fast-Track Asbitration Proceduge,
The purpose of tais letter is to emphaslse, however, that a4 expeditioys }
resolution! of theje three claims will require co-operation and compeomise -

?

— an?acopy'ofﬂﬂslmwrhedaimanqudo :
ypropriate for me to discuss any individual's clatm with :

®
3

4
g
1

2
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eistra
12 February 1997 . . ' Regulatory 4%” Affairs
ANE D lovers7 |
FIE!EEB 242 Exhibition Street
Malboums Vic. 3000
Teisphone (03) 9634 2977
Dr Gordon Hughes : Facsimils (D3) 9632 3235
Hunt and Hunt .
Lawyers
Level 2] 5
459 Collins Street !
MELBOURNE VIC 3000 '

v By Facsimile: (03) 9617-9299

Dear Dr Hughes !
Arbitration - Schorer and Telstra '

|

1 refer to the Claimants’ Reply dated 15 January 1997 and to your letter to the Claimants’
solicitor dated 4 February 1997. I thank you for the opportunity to make further

submissions as to the provision of documentation and other material by the Claimants,

I'would like to make a mumber of points and submissions: i

1. Telstra has on a number of occasions over the years indicated what do!cumems, in its

® opinion, the Claimants should be filing and what information Telstraa:required from
them, To take just one example, on or about 31 January 1995 Telstga submitted in
this Arbitration a detailed list of the particulars and documentation which, in
Telstra’s submission, should have been provided with the Claimants’ final Claim.

2. In spite of Telstra’s repeated statements and requests, neither the final Claim
submitted by the Claimants nor the Reply contain anything in the nature of adequate
particulars nor do they include any supporting documentation. This is despite:

. the Claimants’ very lengthy delay in submitting their final C].ﬂlﬂll, and -
. the extensive defence documentation submitted by Telstra to w:tnch the
Claimants’ Reply was supposed to be directed. ‘

3. Further, the Claimants have in fact obstructed Telstra’s attempts to usé or obtain
relevant documentation on a mumber of occasions, contrary to certain allegations in

o - 25%

|
Tedstra Corporation Limited
O ACN 051 775 568
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Page 2

|
In particular, the Claimants have refused Telstra permission to use documents
discovered in the Flexite] litigation or to obtain information from the Claimants’
PABX provider. In this regard, [ refer you in particular to Telstra’s ketter to Mr
Schorer dated 25 January 1996 and Telstra’s letter to you dated 2 Fe?ruary 1996.

4. As I stated in my letter dated 9 October 1996, it is for the Clai s to file
appropriate claim documents and supporting material. If they elect/not to provide
any such material, despite repeated requests, Telstra submits that the arbitrator
should proceed to make an award on the basis of the material available. In
particular, Telstra submits that there can be no justification in such a case for the
Resource Units 1o be involved because:

. it is not for the Resource Units to seek to make out the Claimants’ technical
or financial case but merely to evaluate the material provided by the parties;

. . Telstmsdefencedowmmtsamclearonthmrfaceanddono require
analysis by the technical Resource Unit; and

. there is no information from the Claimants that could be referred to the
financial or technical Resource Units for consideration.

5. Given these circumstances and in particular the failure of the Claimants to provide
any adequate material, Telstra submits that the arbitrator has no bafs:s for making
any award in the Claimants’ favour. For these reasons Telstra requests that the
arbitrator proceed to make such an award.

Should you not be minded to make an award in Telstra’s favour based on the/material
before you, Telstra would like to meke a further request for documents and material as
proposed by you in your letter to the Claimant’s solicitor of 4 February 1997. This is
because the Claimants have refused to provide a range of information which is critical to

o any claim, including financial information about Golden Messenger, and business and
technical information concerning the Claimants’ PABX. Such information is wholly within
the Claimants’ knowledge and Telstra and the arbitrator cannot obtain such iaformation
without the Claimants’ co-operation. Telstra reiterates its submission that thejarbitrator
cannot make any award, apart from an award dismissing the claim in its eatirety, in the
absence of such material. |

Accordingly, I enclose a request for frther documentation and particulars which is
essentially a truncated version of the document provided on 31 January 1995.. This
document has been truncated by Telstra in the interests of expediting this Arbitration
process. The justification for each requested class of documentation and particular is
contained in the request. Telstra will provnde further submissions in respect of each request

if required.

—— 255
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1
3

|
In all the circumstances, Telstra submits that the Claimants be given no more than 30 days
to provide the information requested, failing which an award should be made in the terms

requested in paragraph 6 of this letter.
Yours faithfully
) . i
£7"** |
o Ted Benjamin
Director
Consumer Affairs
Encs: 1 1]
o: MrWmR Humt Mr John Pinnock
Hunts' Solicitors Telecommunications Industry Ombudsman
358 Lonsdale Street 321 Exhibition Street :
MELBOURNE VIC 3000 MELBOURNE VIC 3000
By facsimile: (03) 9670 6598 By facsimile: (03) 9277 s'im
° |
Mr Graham Schorer Mr Peter Bartlett
Golden Transport Agency Minter Ellison
493-495 Queensberry Street 40 Marker Street
NORTH MELBOURNE VIC 3051 MELBOURNE VIC 3000
By facsimile: (03) 9287 7001 By facsimile (03) 9229 2651

1
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REQUESTED DOCUMENTS ‘

1. Documents Relating to the Purchase of Golden Messenger
Documents requested under this category are: |
(a) a copy of the terms of settlement of Court proceedings betw]!een the

interests of Mr Allan Maller and Mr Graham Schorer transferring the
former's interest in Golden Messenger to the latter;

b) a copy of the sale and purchase agreement pursuant to which GM
(North Melbourne) Holdings Pty Ltd transferred the Golden
Messenger business to GM (Melboume) Holdings Pty Lid; and

(c) copies of all other agreements that relate to the structure ofithe
Golden Messenger business during the period of the claim. |

Grounds:

These documents are required: -;

{ to assess the reasonableness of the basis of the claim for loss of
operating margin, market strength and market share, financial
resources, goodwill and capital investment opportunity as |dent|f ed in
paragraph 29 of the Statement of Claim.

(ii} to enable Telstra to make a meaningful assessment of eachJ
Claimant's interest in Golden Messenger, ;

® 2, Documents Relating to Staffing at Golden Messenger
Documents requested under this category are those relating to the date of
commencement and departure of each telephonist, 2-way redio operator,
carrier and other staff member, including a description of the duties of each,
during the period of the ¢laim. I
Grounds:
These documents are required:
)] to enable Telstra to assess the number of carriers and other
professionally experienced staff lost by the Claimants listed at
Schedule B to the Fast Track Arbitration Procedure (“the Claimants™).

(ii) to enable Telstra to make a judgement as to the appropnate staffing
levels at Golden Messenger :

mew.g ;




. (d) copies of trust deeds and memorandums of association
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3. Documents Relating to Jobs and Clients of Golden Messenger
The documents relating to jobs and clients during period of claim ,
including all supporting documents (invoices and daily job records)
for the matters mentioned in schedules 9, 10 and 10A of the Claim

Grounds: !

These documents are required to enable Telstra to audit and verify the:

()  number of jobs undertaken by the Claimants ;

(ii) commission earned
(iii) average commission per job

|
4 Documents Relating to the Finances of the Claimants

Documents requested under this category are:

(@) copies of the tax returns for the financial years ending 30 June 1983
to date;

(b) copies of financial statements (including detailed balance sheets,
profit and loss statements, cashfiow statements, work papers and
spreadsheets) for the fnancnal years ending 30 June 1983 to date;
and {

() copies of loan documentation and securities with any financiers

for each of the Claimants

Grounds:
These documents are required:

(i) because each of the Claimants is an entity operating the Golden
Messenger business

(i) to enable Telstra to assess the loss allegedly suffered by each
Claimant

(iii) to enable Telstra to assess each of the Claimant's ability to grow and
expand the business of Golden Messenger but for the alleges
telephone and landiine service difficulties, faults and problems

allagedly experienced. E 2 5
6%
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5. Documents Relating to the Relationship between the ClLimants
|

Documents requested under this category are those relating to anyl
transactions between the Claimants, including management fees, servlce
fees and loans. ;

Grounds:
These documents are required:

|
()] to enable Telstra to assess the loss suffered by each Claimant
(ii) to enable Telstra to ascertain the trading position of each Qlaimam

. 6. Documents Relating to the Finances and Transactions betwoen
the Claimants and Related Entities Within the Golden Messenger

Group i

Documents requested under this category are: I

(a) copies of tax returns for the financial years endlng 30 Jure 1 983 to
date;

(b) copies of financial statements (including detailed balance sheets,
profit and loss statements, cashflow statemants, work papers and
spreadsheets) for the financial years ending 30 June 1283 to date;
and

(¢ copies of loan documentations and securities with any ﬁnarlciers;
. for each of the Claimants.

Grounds:

These documents are required to:

(i) enable Telstra to chack and verify the trading position of ea'[ch
Claimant.

(ii) enable Telstra to gain an understanding of the legal ;tmctu}e of
Golden Messenger and the risks associated with its business

(iii) to enable Telstra to assess the ability of the Claimants to grow and
expand the Golden Messenger business without the fi nancaal
assistance of the related entities but for the telephone and landline
service difficulties, faults and problems it allegedly experlerioed

— | 25%
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(iv)

(V)

(a)

(®)

{c)

FEB 12 97

enable Telstra to calculate and verify each Claimant's losses
disregarding the interests of each of the related companies

enable Teistra to determine the related party transactions between
the Claimants and each of the related companies in the golhan
Messenger business.

Documents relating to Golden Messenger’'s business process

Details of the Claimants’ receipt and despatch systems and business
process methodologies during the period of the claim

details of the Claimants’ costing and management information
systems during the period of the claim

copies of all busines plans and business development doc&’lments

Grounds:

These documents are required to enable Telstra to assess:

0]

(if)

the maturity and development of the Claimants’ business dunng the
period of the claim |

compare the Claimants’ business with other businesses in the same
industry

8. Documents relating to services and pricing
details of the types of services and charges offered by Golden
Messenger during the period of the claim

Grounds:

These documents are required to enable Telstra to:

(i)

(i)

(iii)

FuhhﬂhtsbuuﬂEAWZET

i

J
audit and review the claim document, in particular * average
commission per job”

compare the Claimants’ business with similar businesses .

review the actual performance of the business against real jbusiness
determinants I

Documents relating to agency agreements ]

copies of contracts and agency agreements with all couriers during
the period of the claim ‘

R007/017
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The documents are required to enable Telstra to review the:

()
(ii)

(it7)
10.

operational structure of the business post March 1986

development and capacity of the business during the period of the
claim

trends in permanent hire and demand hire work

Documents Relating to the Claimants’ Telstra Communicaﬁon
Difficulties Problems and Faults

Documents requested under this category are:

(a)

(b)

©

(d)

(e)

®

(9)

copies of communications between the Claimants and Telsira
communication experts, including Telstra and any other person
relating to the nature, cause and extent of the Claimants’ telephone
service difficulties, problems and faults since March 1936

copies of communications between the Claimants and Telstra
communication experts, any other person relating to the nature,
clause and extent of the Claimants’ landline service difficulties,
problems and faults experienced since March 1986;

copies of communications between the Claimants and Telstra in
which Telstra held itself out as having the skill, judgement, {capaclty
expertise and ability to advise, install, connect, maintain, operate and
supply an efficient and reliable telephone and landline service;
I

copies of communications between the claimants and Telstra ain
which Telstra advised and recommended to the Claimants to install

and retain customer premises equipment (“CPE”) and systéms which
were inadequate to provide the telephone and fandline services
required and requested by the Claimants; '

copies of communications between the Claimants and Tels,tra
containing representations relating to telephone and landline service
difficulties, problems and faults; _

copies of documentary data generated by the VOCA Call Sequencer
sefting out the day to day operation of the Flexitel Key System since
about July 1987,

coples of communications between the Claimants and Ho eywell
Australia Limited and AT&T Limited relating to the difficulti
problems and faults experienced by the Claimants as a rosult of the

e Y
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AT&T Limited Definity Computerised Call Centre and Mandgement
System ("PBX"),

(h) copies of documentary data generated by the PABX setting out the
day to day operation of the PABX since its purchase and installation
in about September/October "992; and

)] copies of communications between the Claimants and the
ownerfoperator of each 2-way radio base station to which a Telstra
landline was and is connected since 1 February 1973.

Grounds: i
These documents are required: -.

. ()] to enable Telstra to determine the nature and extent of the (Claimants’
telephone and landline service difficulties, problems and faults.
(ii) to enable Telstra to determine the action taken by the Claimants to
remedy the alleged telephone and landline service difficulties,
problems and fauits

(iii) to enable Telstra to determine which of the alleged telepho'po and
landline service difficulties, problems and faults are attributable to
Telstra and non Telstra CPE.

(iv) because it is alleged that Telstra made the communications set out in
paragraphs {c) to (e) (both inclusive). _
(v) to enable Telstra to distinguish between the telephone ser\_irioa

difficuities, problems and faults attributable to the CPE, CAN and
. network and misoperations by the Claimants.

(vi) to enable Telstra to determine the extend to which the allfied
landline service difficulties, problems and faults are attributable to the
2-way radio base station.

1. Documents Relating to the use of CPE

Documents requested under this category are internal communications of the
Claimants relating to the use and training of their telephone operators, radio
dispatch, operators and carriers of any CPE rented, installed, serviced,
maintained, modified or added to CPE providers, including Telstra since 1
February 1973.

Grounds:

These documents are required.

288
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[
(i) to determine the extent of instruction and training providedby the
Claimants to its staff in the use of CPE :

(ii) to enable Telstra to apportion between the alleged telephone and
landline service difficulties, problems and faults attributable to Telstra

and the Claimants. :

12, Documents Relating to the Services Provided by Gcblde:n
Messenger ’
|

Documents requested under this category are:

(a) copies of documents describing the type of services provided by the
Claimants since 1 February 1973;

® (b) copies of Claimants’ financial statements and working papers relating
to its operating margin for each type of service provided since 1
February 1973 :

(c) copies of Claimants’ financial statements and working papers relating
to the revenue charged for each type of service since 1 February
1873 including price lists; E

(d)  copies of the Claimants’ financlal statement and working papers
| relating to the expenses associated with each type of service since 1
| February 1973 including direct and indirect, fixed and variable, actual

or accrued expenses; |

(&) coples of docurnents, including tables, graphs, bars, charts and job
sheets relating to the number of courier services performet by the
Claimants on a daily basis since 1 February 1973; and

|

) copies of the Claimants’ banking records, including bank statements’
and cash receipt books since 1 February 1973. |

Grounds:

. These documents are required:

(i) because they are fundamental to the claim for loss of jobsl, clisnts,
operating margin, market share, goodwill and capital investment
opportunity as set out in paragraph 29 of the Statement of Claim.

(i) to enable Telstra to analyse the trade figures for the Golden
Messenger business since its purchase in about 1 February 1973.

(iii) to enable Telstra to verify the sales of courler services or a daily

Gés 26
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{iv) to enable Telstra to verify the number of jobs performed bylGolden
Messenger since 1 February 1973

expansion since 1 February 1973 but for the alieged telephione and
landline service difficulties, problems and faults

13. Dacuments Relating to Losses Other Than Those Attributable to
Telephone service Difficulties or Telstra |

Documents requested under this category are:

(a) copies of communications between the Claimants and the provider of
Computer Bureau services relating to the difficulties being , .
experienced by the Claimants with respect to the Computer Bureau
. ' Servicas; and

|

|

|

|

|

|

|

|

| |
: {v) to enable Telstra to ascertain the Claimants’ likely growth ﬁnd
|

|

|

|

|

|

|

|

|

|

b) copies of the terms of settlement, releases and judgements in every
Court proceeding commenced by the Claimants for loss and damage
(past or future) to Golden Messenger’s business operatlons

Grounds: :

These documents are required: -!

(i) to determine the loss and damage suffered by the Clalmaan which
are not attributable to Telstra and which are attributable tojcauses
other than the alleged telephone service and landline difficulties,
problems and faults

(ii) to quantify the compensation already received by the Claimants for
. loss and damage (past and future) to the Golden Messenger
business,

(iif) to determine loss and damage suffered by the Claimants lch is
attributable to causes other than the alleged telephone and landline
service difficulties, problems and faults.

14, Documents Relating to the Advertising and Promotlomof Golden
Messenger

Documents requested under this category are: '

(a) coples of all advertissments promoting the services prowd d by the
Claimants since 30 June 1983.

(b) copies of all documents relating to the schedules for such
advertisements and the media through which these adved mants

were placed:; Pa gS'S'

F:Arbnmmmns-om@

- .




o
12702 '87 07:34 T6l 3 632 0865 IP GROUP dlo12/017

FEB 12 'S7 88:32AM

(c)  copies of all documents relating to the advertising or promotional
expenditure of the Claimants for the Golden Messenger business

operations; and !

|

(d) copies of all documents relating to the number, experience and
capabilities of sales and marketing employees, servants, agents and
sub-contractors engaged by the Claimants since 30 June 1983.

Grounds: i
!

These documents are required: i

()] to evaluate the promotional activities of the Claimants in rélaﬁon to
the Golden Messenger business |

(i) io enable Telstra to analysis the levels of patronage for the services
provided by the Claimants during certain times of the financial year

(i) to enable Telstra to determine the financial and other res&urces
devoted by the Claimants for the maintenance and expansgion of their

courier business. 1

15.  Documents Ralating to the Claimant's Health Problems

Documents requested under this category are:

(a) copies of Mr Graham John Schorer’s medical files relating to physical
and mental health treatment received due to the alleged telephone
and landline service difficuities, problems and faults since 30 June

1983.

Grounds:

These documents are required to assess Mr Schorer's claim for loss and
damage due to the deterioration of his heaith.

16. Documents Relating to the Telstra Communications Services
and Advice Provided by Teistra

Documents requested under this category are:

(a) copies of communications between the Claimants and Telstra relating
to: :

(A) the business interruption, disruption and loss being:experienoed
by the Claimants; and ]

(B) the desirability of relocating to 2 different geographical location;

B Wisy
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(b)

(c)

(d)

ido13/017
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copies of communications between the Claimants and TeIL relating
to the CPE to be utilised by the Claimants in their business|operation
since 30 June 1983 including the Multiphone Key system and
Flexitel key System; 1

copies of communications between the Claimants the Telstra relating
to the negotiation, installation, rental, purchass, addition,
modification, maintenance and service of landlines conne ed to and
from the properties situated at 21 Seymour Street, Elsterm I‘ck, 31
Cobden Strest, North Melbourne, 4 Templestowe Road, Bulleen and
493-495 Queensbeiry Sireet, North Melbourne and any two-way
radio bass station equipment since 30 June 1983

copies of communication between the Claimants and Telstra relating
to the connection of the Claimants to the 1ISDN including the provision
of dual node access and PSTN backup; and |

(e) copies of communications between the Claimants and Teistra relating
to the dependency of the Claimants upon the telephone aHd landline
service provided by Telstra for the success of their business
operations. :

Grounds:

These documents are required:

(i)
(i)
(iii)

(iv)

I
because the Claimants aliege that they have at all times aci'ivised
Telstra that the success of their business operations depepded upon
the telephone and landline services provided by Teistra.

pacause the Claimants allegedly advised Telstra that their business
operations were suffering due to the poor telephone and landline
service provided by Telstra. :

because the Claimants allegedly relied upon the advice
communicated by Telstra for the installation, purchase or qental of
CPE and other systems. ;

|
because the claimants allegedly relied upon the advice |
communicated by Telstra for the rentai and connection to the ISDN.

mmmmmwg Page 10
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REQUESTED PARTICULARS |
STATEMENT OF CLAIM
| Structure of the golden Messenger Business
1. In relation to paragraph 3:

|
The Claimants have stated that they commenced in the business of "on
demand® courier and light truck services on 1 February 1973, 4

(a) describe the legal relationship of the Claimants to the Golca_en
Messenger business and each other. 1

(b) identify when and how this relationship changed from 1 February
. 1973 to date; and :

(c) Describe the nature of the Golden Messenger business and the type
of services provided from time to time from 1 February 197;;5 to date.

2. In relation to paragraph 4: f

The Claimants have stated that they operated the Golden Messenﬁer
business out of certain premises; s

(a) For each premises, state which of the Claimants owned or rented it;

(b} For each premises, state when the Claimants purchased or leased it
and set out the terms of the purchase or lease and identify any
relevant documents; and |

® (©)  For each premises, if it was owned by one of the Claimants and

subsequently sold, set out the C terms of the sale and identify any

relevant documents.

Details of the alleged telephone service problems

3. in relation to paragraphs §, 9, 10, 11, 12, 14, 15, 17, zziand 23;

|
The Claimants have referred to telephone service difficulties, prol?lems and
faults, telephone landiine problems and the fact that the telephone service
was below the expressed and reasonable needs of their business operations;

(a) State the nature of each difficulty, problem or fault, when ﬁt occurred
(including the date and time), its duration and the identity,of the caller

255
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(b) For each difficuity, problem or fault, identify any factors or things that
caused or could have caused it. j
]

Details of alleged advice, representations or statements by Teistra
4 inrelation to paragraphs 6, 7, 10, 13, 15, 22, 26, 26 and 2f7;

The Claimants have stated that Telstra gave them advice or made ;
representations and statements to them in relation to certain matters;

(a) If the advice, representations or statements were partly or wholly oral,
state by whom they were made and to whom they were mads;

|
(b) If the advice, representations or statements were partly or wholly
written, identify the relevant documents; !

(c) State the substance of the advice, representation or statement and
when they were made; and E

|_
(d)  State what each of the Claimants did in response to the advice,

representation or statement and when they did it. :
Consumer premises squipment J
S, In relation to paragraphs 7, 8, 13, 14 and 16

The Claimants have refetred to particular telephone systems or customer
premises equipment (‘CPE") from time to time; -'

(a) State the substance of the contracts for the purchase, service and
maintenance of each CPE and whether the contracts were written, oral
or partly written and partly oral;

(b) I the contracts were partly or wholly written, identify the relevant
documents;

(¢)  If the contracts were partly or wholly oral, identify by whomithe
statements were made and to whom the statements were made and
state the substance of the statements; and

(d) Provide the configuration of each CPE.

Tefephone landlines

6. In relation to paragraphs 5(c) and 9:

The Claimants have referred to the telephone jandlines that theylwere using;

25§
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(a) State when each landline was first connected to each of the Claimants’
premises;

—_—

(b)  Describe any change, addition or alteration to each landline from the
date of installation to date;

(c) Identify any documents that relate to the purchase, service or
maintenance of the landlines or contain any advice the Claimants have

received in relation to the landlines; and i

(d) ldentify each two-way radio base station piece of equiprnent!to which
each Telstra tandiine was connected from time to time, settiq\g out its
geographical location and the name of its owner/operator.

® Claimants communications to Telstra .
7. In relation to paragraphs 18(i) and (li): |

The Claimants have stated that they have “made known” 1o Telstra certain
maiters: | i

. -'l
(a) State whether these matters were made known by written or oral
communication; |

(b) If the communications were oral, state who made them and to whom
they were made and the substance of the communication;

()  (fthe communications were written, identify the relevant documents;
and

State when the communications were made.

d
® (d)

|
i
|
Cilaimants’ conduct
8. in relation to paragraph 24:

- |
The Claimants have stated that they and their servants and agents manned
and operated the business operations telephone systems correctly and

properly,
(a) Identify each and every servant and agent referred to;

(b)  Describe the training each servant and agent received in relation 1o the

Claimants’ telephone system.
|

|
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The Claimants have referred to agreements that they entered with Telstra;

(a)
(b)

(c)

10.

The Claimants have alleged that the Claimants were induced to enter into the
agreements by Telstra's representations and warranties; i

(@)
(b)

(©)
(d)

61 3 632 0965 IP GROUP Ro17/017
'FEB 12 '97 ©8:34ANM

I

in relation to paragraph 26:

{dentify sach and every agreement and any document relevant {o i,

State whether each agreement was written or oral and if oral, identify
the people involved in the communication; and

Describe the substance of each and every agreement.

In relation to paragraph 25:

Give fuli details of each alleged representation or warranty; |
|

State whether the alleged representation was oral or In writing or partly
50,

If in writing identify the particular document; and

If oral, identify who made the alleged representation or warranty and
state when it was made.
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14th February, 1997

BY COURIER

Dr. Gorcon lwgaes
Messrs. rumt & nunt
Lawyzrs

Level £1

45% Collins Street
MELSOQURNE VIC. 3000

Dea:r Jr. Huzihcs,

RE: Arpitration - Schorer & Teistra

'We refer to your letter of 4tn Fepruary, 1997 herein. Prior
CLherato on Zath January last, mr. schorer on oehalf of the
Claimants herein, nad sought an immediates meeling with the
Administrator (mr. finnock) to discuss, inter alia, matters
affecting tne F¥SP and the FTA? which orevent the Claimants
from obtaining essential information from Telstra tarough
FOI procedures.

It was Mr. Schorer’'s nove that the meating coulda have been
arranged at least at a very early date.

It was essential that Telsira pe prasent at the meeting.
However, the meeting date first agreed upon nas been
deferred to 26cth February next apparently to accommodate
Telstra.

In the Reply to Yelsira's Lefence, the Cialmants indicated
their continuing inability to orocess thrcir claims because
of the lack of essential informaticn deirng roleased under
FOI procedures.

Since late January the Claimants were and still are
currently engaged in an exercise with one of rheir largest
(if not the largest) “customers" to finalize arrangements
for work to be done and income maintained at a given rate
for the next few years. This process has completely
precluded Mr. Schorer from responding usefully to your
invitation to advise you on what information or otier
material is still required from Telstra. That position will
unhappily continue in all probability until 10th March next.




You will appreciate that the Claimants are small but busy
organizations. Mr. Schorer alone is the only person in the
varicus Claimants' structures who can deal with matters of
policy or importance, or, for that matter anything other
than the pre~deternined routing procedures for the conduct
of the Golden ifessengar business.

Accoraingly, it is respectfully requested that thne 7-day
resronse date to your letter (now past) be extended to the
11t March next. Alternatively and preferably it is
requasiadi a Divections Hearing be scheduled for that day {or
Laterr as may sull you or Telsira's convenience) to discuss
and make submissions fo you on the problems created for the
Claimants by the continuing lack of material being made
available to the Claimants under FOI procedures.

We wait on hearing from you.

Yours truly,

HUNTS!

c.C. Mr. J. Pinnock
Hr. Z. Beniamin
Mr. P. Bartlett

/




GOLDEN

DATE: 14 February 1997

TO: Mr John Armstrong
Consumer Affairs Counsel
Telstra

By facsimile: (03) 9634 8168
‘;E: FOI

FROM: Graham Schorer
Facsimile No: (03) 9287 7001
Telephone:  (03) 9287 7099

" Mr John Pinnock Dr Gordon Hughes
' TIO Office Hunt & Hunt
Administrator Arbitrator
By facsimile: (03) 9277 8797 By facsimile: (03) 9617 9299
Mr Peter Bartlett Ferrier Hodgson
b Minter Ellison Accounting Resource Unit
Special Counsel to the Administrator By facsimile: (03) 9629 8361

By facsimile: (03) 9229 2621

Lanes Telecommunications Pty Ltd
Technical Resource Unit 255
By facsimile: (08) 8364 5225

MrJohn Wynack Mr W R Hunt
Commonwealth Ombudsman Hunt's Solicitors
By facsimile: (06) 249 7829 By facsimile: (03) 9670 6598

PRIVACY AND CONFIDENTIALITY CLAUSE

The information In this facsimile is private, privileged and strictly confidential and intended orily for use of the individual or entity named above,
if you are not the intended recipient, please calt by telephone the sender immediately upon receiving this facsimile as any dissemination,
copying or use of the information is strictly prohibited.
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Transport Agency

A Division of G.M. {(MELBOURNE) HOLDINGS PTY.LTD. A.C.N. 005 905 046

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to its trading TERMS AND
CONDITIONS OF CONTRACT. Itis in your interests to read them te avoid any later confusion.

To: Mr John Armstrong Date: 14 February 1997
Our Ref: 3140

Company; Telstra - Consumer Affairs Counsel Fax No: {03) 9634 8168

From; Graham Schorer Total Pages (including Header): 10

Mailed: Yes ( Y No{ X )

PRIVACY AND CONFIDENTIALITY CLAUSE
The information in this facsimile is private, privileged and strictly confidential and intended only for use of the individuat or entity named
above, If you are not the jntended recipient, please call by telephone the sender immediately upon receiving this facsimile as any
dissemination, copying or use of the information is strictly prohibited,

.Dear Mr Armstrong,

Re:  Your November 1983 FOI application and the further Golden inquiries made to Telstra regarding
the non-supply of documents requested from Telstra under FOI about the Telstra created
documentation, work orders, work notes, E-mail, internal correspondence, minutes of meetings,
diary notes etc including written instructions Telstra received from Bell Canada International and
Telstra correspondence to Bell Canada before, during and after the monitoring and testing
performed by Telstra personnel in accordance with the BCI devised policy, procedure and rules to
be adhered to by Telstra personnel during the monitoring and testing programme relating to the
devised Bell Canada testing that became the 1st Belt Canada Report re C.0.T. matters.

| refer you to the contents of your facsimile dated 13 February 1997 in response to my correspondence to
Mr Benjamin dated 24 January 1997 and 29 January 1997 regarding the above, incorrectly titled ‘Fast
Track Arbitration’, instead of using the most appropriate and correct title, ‘Your November 1993 FOI

Application’.

Before | respond to the contents of your letter, | wish to draw your attention to the error contained in my 29

d/anuary 1997 correspondence to Mr Benjamin. The statement containing the error is repeated in italics

ith the error bolded and the statement containing the error correction is reprinted in normal print with the
correction boided.

“Further to our correspondence dated 24 January 1997 Ref.3060, it is drawn to Telstra’s attention that
prior to 23 November 1993, Mr lan Campbell, on behalf of Telstra, undertook to Graham Schorer to
arrange the immediate supply of the documents, warking papers, work orders, instructions, memos efc
created by Telstra employees who were involved in supporting and/or performing the tasks devised by
Bell Canada to test specific parts of the Telstra network that formed the basis of the first of the Bell

Canada Reports.”

“Further to our correspondence dated 24 January 1997 Ref.3060, it is drawn to Telstra’s attention that
after 23 November 1993, Mr lan Campbell, on behalf of Telstra, undertook to Graham Schorer to arrange
the immediate supply of the documents, working papers, work orders, instructions, memos etc created by
Telstra employees who were involved in supporting and/or performing the tasks devised by Bell Canada
to test specific parts of the Telstra network that formed the basis of the first of the Bell Canada Reports.”

You state in your correspondence “To assist Telstra would you please advise the date of the alleged
undertaking, and provide copies of any written record you might have of it.”, my response to Telstra's
request is contained in the attached appendix.

Voice: (03) 9 287 7099 Page No. 1 Fax: (03} 9 287 7001
493-495 Queensherry Street, North Melbourne Vie, 3051
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Transpott Agency

In your correspondence you draw my attention to the fact that Bell Canada was not part of Teistra and
therefore Telstra could not transfer that part of my request to Beli Canada.

I have always known that Bell Canada is not an “agency” respondent to the 1982 Federal FOI Act.
| have never outrightly stated, suggested or attempted to imply that Belt Canada was an “agency”.

it was Mr Peter Gamble and Mr Pollock who stated in the 1994 FO! meetings that Telstra did not have an
ongoing commercial relationship with Bell Canada and that preciuded them from asking Bell Canada for
copies of all the Telstra papers they took back to Canada on the completion of their assignments with
Telstra and as previously stated, | have FOI documents that substantiate Telstra did have a commercial
relationship with Bell Canada after Telstra had received my FOI application and during the time |
repeatedly reaffirm my request with Telstra,

In your correspondence, you have incorrectly titled the correspondence as “Fast Track Arbitration -
.Procedure” rather than using the correct title, “Matters pertaining to the scope of your 23 November 1993

FOl application”.

I refer to your statement, and | quote, “As stated in Telstra’s letter to you of 20 Aprl 1995, Telstra has
made available to you all Belf Canada information in its possession, which falls within your FOI request. A
list of the files containing these documents is attached for your convenience.” is noted and appreciated as
the documents you are referring to are not the documents | am still seeking to be provided with in
accordance with the scope of my November 1993 FOI application.

Mr Armstrong, you have, like other Telstra personnel, have consistently with purpose, keep incorrectly
referring to the Bell Canada working notes in response to my correspondence relating to Telstra failure to
correctly discover, identify and supply the Telstra created and received documents relating to the BCI
Report which were part of the scope of my November 1993 FO! request.

Regardiess of reason as to why Telstra now does not have this material in their possession, Telstra did
have this material in their possession after they received my November 1993 FOI application. In
ccordance with the obligation placed upon Telstra as a respondent to the 1982 Federal FOI Act, Telstra
re required to reconstruct these files of missing documents that were in their possession after they
received a FOI application containing a request for documents in Telstra’s possession.

in accordance with my rights, under the 1982 Federal FOI Act, | formally request Telstra to reconstruct the
fites of missing documents and provide me with a copy.

As Telstra has demonstrated they did (and most likely still have) a mutual satisfying commercial
relationship with Bell Canada, and | have no objections if Telstra do choose to invite Bell Canada to assist
Teistra in helping to accurately recreate the files of documents that Telstra has wrongfully disposed of

and/or destroyed.

As this matter has been brought to Telstra’s attention since December 1993, | require your immediate
written notification as to what actions Telstra intend to take to remedy their breach of the FO! Act.
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Appendix,

My Fast Track Settlement Proposal was signed, dated and handed to AUSTEL on 23 November 1993,
My FOI application dated 24 November 1993 was physically lodged with Telstra by Hand Delivery.

On or about 24 November 1893, Telstra arranged (at short notice) for a Bell Canada International/Telstra
personnel briefing of some of the C.0.T. members about the BC! Report,

On 25 November 1993, | wrote to Mr Robyn Davey, Chairman of AUSTEL, about the contents contained
within the BCI Report. This was the first of the series of correspondence addressed to AUSTEL about the

flaws contained within the BC| Report.

The meeting took place on or about 26 November 1993 and was convened in the morning at the Hilton
Hotel, East Melbourmne, Vie.

.The purpose of the meeting was to enable the BCI personnel to explain the BC! Report to the present

C.o.T. members, and provide answers to any questions raised at the meeting.

During the meeting, the Bell Canada personnel disclosed the following:-

+ BCI devised a monitoring and testing procedures and rules to be used to capture the data relating to
Telstra’s network performance.

o Part of BCI| devised monitoring and testing procedures and ruies to be used included the instruction for
all testing to be stopped when a problem and/or fault was experienced, the problem and/or fault was to
be fixed before the testing will be resumed.

e BCIl consulted with Telstra to obtain details about the C.0T. members' telecommunication
requirements and working hours to enable them to determine location of test sites and testing hours.

o Telstra personnel performed all of the monitoring and testing of Telstra nefwork using Telstra
equipment and collected all of the test data.

o BCI personnel, physically did not personally supervise all of the monitoring and testing performed by
Telstra due to the diversity of the geographical locations from where the tests were conducted and the

time constraint required to complete the report.

» Telstra provided BC! with copies of the test results.

« Telstra retained possession of ali the work papers and documents created by the Telstra personnel
during the monitoring and testing programme.

After the BCI-Telstra meeting with the C.0.T. members, on the same day, | attempted to make telephone
contact with Mr lan Campbell, a Telstra Director, who was then, on behalf of Teistra, in charge all of C.0.T.

matters.

It took sometime after many attempts before | was able to make successful telephone contact with Mr tan
Campbell,

During my telephone conversation with Mr Campbell, | informed him what | and the other C.0.T. members
had been told during the BCI meeting with C.0.T. members. (Refer to above.) 2 y7
001
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I requested of Mr Campbell that he arrange for me to be supplied with copies of ail the Telstra work

papers created during the Telstra monitoring and testing performed in accordance with the BCI
procedures and rules, plus Telstra’s response to AUSTEL regarding the contents of the BCI Report.

Mr Campbell agreed to arrange for me to be supplied with copies of all requested documents. During this
conversation, | also stated to Mr Campbell that the BCI Report was flawed and that | had already written
to the Chairman of AUSTEL about the matter.

| did not record or diarise the contents of this conversation with Mr lan Campbell.

During the week éommencing 29 November 1993, | made many attempts to make telephone contact with
Mr Gerald Kealey from BC| who was staying at The Park on Exhibition Hotel in Melbourne.

My purpose in making contact with Mr Kealey from BC! was to obtain answers to questions | had asked
during the BCI-Telstra briefing which Mr Pinel prevented him from answering and answers to questions |

.was prevented from asking as Mr Pinel purposely terminated the meeting on the grounds that the meeting
was exceeding its charter and the time allocated for the meeting had expired.

©n 30 November 1993, | received an AUSTEL correspondence in response to my 25 November 1993
correspondence to AUSTEL regarding the contents contained within the BCI Report stating “/n common
with you, we take the view point that there were inadequacy in their study.”

On 2 December 1993, | received a facsimile from Mr Pinel, Telecom Commercial & Consumer stating that
Consuitants from BCI had asked him to respond to me and advise that the appropriate communication
lines are via Telecom and not direct to them or other BC) personnel. This correspondence went on to say,
and | quote:- “They are engaged on further work for Telecom and are on a very tight time schedule to

complete this work.”
On 3 December 1993, | faxed to Mr Pinel my response to his correspondence.

On 7 December 1993, | received from Telstra by mail Telstra's letter dated 3 December 1993 containing
Telstra decision to refuse remission of fees in response to my November 1893 FOI application.

_.Dn 9 December 1993, in response to Telstra’s 3 December 1993 FOI correspondence, | sent a letter to
Telstra's Manager of FO!.

On 20 December 1993, | received a letter from Telstra dated 16 December 1993 containing Telstra’s
decision to still to refuse to remit FOI fees, after a Telstra voluntary intemal review of the original decision.

In mid to late December 1993 and early January 1894, | tried 10 make telephone contact with Mr lan
Campbell in order to determine the progress of when | will be supplied copies of documents requested.

On or about 5 January 1994, | made an official complaint to the Commonwealth Ombudsman about how
Telstra were refusing to accept my FOI application as a valid application.

in the middle of January 1994 (from memory on or about the week beginning Monday, 17 January 1994)
Mr Black from Teistra made telephone contact with me on more than one occasion seeking my approval
(as Spokesperson for the C.0.T. members who are Signatory to the FTSP Agreement) for Telstra to
provide the Assessor, appointed under the FTSP Agreement, with copies of--

e Telstra’s submission to AUSTEL dated November 1993;

» BCl Supplementary inter-Exchange Network Test Results;

» BCI Rotary Hunting Group Study

Voice: (03) 9287 7099 Page No. 4 Fax: (03) 9287 7001

493-495 Queensherry Street, North Melbourne, Vie. 305!




©@®@LDPEN

Transport Agency

together with the original BCI Report and Coopers & Lybrand Report. During this conversation, Mr Black
stated if | granted Telstra the approval to supply the Assessor ahead of time, he stated Telstra is
prepared, on a commercial basis, in the context of having to submit my claim to Arbitration pursuant to the
“Fast Track” Arbitration Scheme to give me, Mr Smith, Mrs Garms and Ms Gillan without charge copies of
my individual files up to 30 November 1993 which exclusively concern my telephone service from the
following sections within Telstra:

» Commercial & Consumer (excluding head office Commercial & Consumer)
» Network Operations
» National Network investigations

During this conversation, Mr Black also stated the foliowing:- he was recently appointed by Telstra to be
tn charge of the C.0.T. Arbitration Process. Mr Campbell was no longer in charge of the C.o0.T. matters.

During this telephone conversation with Mr Black, | stated to him the following: -
.- AUSTEL had, with purpose, departed from convention when drafting the FTSP Agreement.

= AUSTEL had always intended for the FTSP process to be a fast track, non-legalistic commercial
assessment process, for assessment-reassessment of the C.o.T. members’ claims, not arbitration.

+ Garms, Gillan, Smith and myself had only entered the FTSP Agreement on the basis that it was
commercial assessment process, not arbitration.

¢ | was still waiting for Telstra to honour their commitment given by Mr Campbell to provide me with the
copies of the documents requested from Telstra with lan Campbell. i fully explained to Mr Black the
types and classes of documents | requested from Mr Campbell. | reminded Mr Black that some of the
documents | was requesting were contained in my November 1993 FOI appilication.

On 28 January 1994, Mr Black facsimiled to me a copy of a Telstra letter dated 27 January 1994,

On 28 January 1994, | sent two facsimiles to Mr Black in response to his Telstra letter dated 27 January
1994 facsimiled to me on 28 January 1994. In one of these letters to Mr Black, on page 2, under point 3, |
.1ade brief reference to Telstra’s failure to honour a previous commitment. My brief reference to Telstra’s
previous commitment did not describe in fuil detail the commitment and was referring to the telephone
conversation | had with Mr tan Campbell in the late November early December 1993 period. (Copy of

letter enclosed.)

Contents of the Black letter and my responses was the beginning of the Commonwealth Ombudsman's
full involvement in an investigation into Telstra that is now known as the Telstra C.o0.T. FO!I Matters.

Since January 1994, | had numerous telephone conversations with many Senior Telstra personnel about
this matter, pius there has been many exchanges of correspondence between Teistra and myself

regarding this same matter.

Mr Armstrong, | draw your attention to the following:-

Telstra were in possession of this material at the time they received my November 1993 FOI application.

The fact that Telstra were in possession of this material at the time they received my November 1993 FQOI
application means Telstra have either wrongly disposed of or destroyed material that was a subject of a

received FOI application.
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Telstra made no secret that they intended to supply the Assessor appointed under the FTSP Agreement
with a copy of the BC! Report as evidence of Telstra’s network performance. Telstra did provide the
Assessor appointed under the FTSP, and the Arbitrator appointed under the FTAP with a copy of the BCl
Report and did rely upon the contents of the report as evidence of Telstra’s network performance during
arbitration of other C.0.T. members.

As the arbitrations performed under the FTAP Agreement are in accordance with the Victorian Arbitration
Act, it means these arbitrations are a legal process and the fact that Telstra has not retained copies of
their working papers and correspondence and other information such as minutes of meetings, diary notes,
work instructions etc created before, during and after the Telstra monitoring and testing that became the
basis of the BC! Report means that Telstra has wrongly and wilfully disposed of or destroyed evidence
that was used to create a report that is being used in a legal process as evidence.

You also stated in your correspondence that the answers | received from Senior Telstra personnel about
this matter you do not believe are relevant to the issue of my FOI request.

‘W Armstrong, | cannot agree with you because you are wrong.

The answers | have received from Senior personnel being, Peter Gamble, Paul Rumble, Rod Pollock and
Paul Haar, about this FOI matter are most revealing and relevant as they have all proven to be
misleading, deceptive and wrong and are in violation of the FO! Act.

The misleading and deceptive statements made by Senior Telstra employees about these documents
requested under FOI include the following, typed in italics, with my response in normal print:-

» Telstra did not own the documents they created during the monitoring and testing programme Telstra
performed in accordance with the BC/ procedure, guidelines and rules.

» This Telstra statement is misleading, deceptive and wrong as any competent solicitor or barrister
specialising in Copyright Law will substantiate.

s Telstra, in accordance with the commercial agreement entered into between BC/l and Telstra, Telstra

collected all of the correspondence between both parties plus all of the Telstra crealted documentation

. prior, duning and after the completion of the BC! Report, and handed over alf of these documents to
BCI personnel on the completion of the assignments and on their return to Canada.

+ Telstra does not have an ongoing commercial relationship with Bell Canada to enable them to request
a copy of the documents contained under your FOI request.

» According to the FOI documents | have received, Telstra and Bell Canada were engaged in a due
diligence exercise to determine the worthiness of becoming involved in a joint venture project in the
first half of 1994, therefore, at the time this statement was made on behalf of Telstra, it was
misieading, deceptive and wrong, as Telstra did have an ongoing commercial relationship with Bell

Canada.

Prior to July 1994, all Senior Telstra personnel | discussed this matter with, were asked by myself to
confirm this Telstra undertaking directly with Mr lan Campbell.

it has taken Telstra 3 years and 3 months, since the Telstra commitment was given to me, before Telstra
inquire as to the date of the lan Campbell undertaking and request copies of any written records,
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To: Mr. Steve Black From: |C.0.T.Cases Australia

Company: |Telecom P.O. Box 318, .
NORTH MELBOURNE. 3051.

Fax No:  |(03) Sl 32-224/

Phone: (03) 287 7099

Date: 28 January 1994 Fax;  (03) 287 7001

Pages: (2) Incl. Fax Header
{Mailed? YES ( ) NO (X) Contact: {Graham Schorer
Message:

Dear Mr. Black,

Further to my faxed letter sent to you today in response to your faxed letter dated the 27th
January 1994 received the 28th January 1994, | am now, as previously stated, going
to respond in detail to your faxed letter dated 27th January 1994.

You and | have had many discussions regarding Telecom's past and current conduct
where | have continually stated to you that | and other C.0.T. Case Members, based
upon our current experiences with Telecom, are of the opinion that Telecom are
continually engaging in stonewalt tactics by saying one thing and doing nothing or
something entirely different, senior management (including Directors) not taking or
returning phone calls of delaying in returning phone calls for up to two weeks.

My discussions with you included the statement that, contrary to popular opinion
within Telecom, the C.0.T. Case Members were not intent on hurting or destroying
Telecom just for the sake of it.

However, the C.0.T. Case Members are committed to stopping Telecom from
continuing to hurt the C.0.T. Case Members and that if the only way left {o get
Telecom to stop hurting the C.O.T. Case Members was to hurt Telecom then so be it.

| also stated in relationship to the live monitoring and taping of the Member's
telephone calls was, in our opnion plus independant legal opinions received, a crime
committed by Telecom against the Telecommunications Interception Act (1979).

| stated to you that it was my preference to work with Telecom to resolve all the
outstanding issues which are, supply of an adequate telephone service fit for service,
plus to receive pro active response and actions by Telecom to ensure the Fast Track
Settlement Proposal was entered into and finalised as soon as possibie because all
the C.O.T. Case Members wanted, apart from a reliable telephone service, was fo be

properly compensated for losses caused by Telecom. Z
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I also stated to you that the only way Telecom appeared to become pro active was as
a direct result of adverse media reports that were allowing the public to decide as to
whether Telecom were acting as a good corporate citizen.

I then stated to you that, as you were a newly appointed Telecom person responsible
for the dealings on a day to day basis with the C.0.T. Case Members, | was prepared
to take risks by talking openly with you and telling you what our intentions were if
Telecom refused to work with us of which | was being criticised by fellow C.O.T.
Members who stated | was informing Telecom (the advesary) which was tactically
wrong considering C.0.T. Case Members and Telecom were still in a state of total

conflict.

All  was intending to do was create a mutually respectable, openly honest and
healthy working relationship between the C.O.T. Case Members and Telecom.

The agreement you sought when you first rang me to seek my permission for
Telecom to supply the Coopers and Lybrand and Beil Canada Reports ahead of time

to the Assesor | refused.

| stated to you if you read the Fast Treack Settiement Proposal, all parties had to be
in.a position to simultaniously place their presentations with supporting documents to

the Assesor at the same time.

[ also stated that the C.O.T. Case Members were not in a position to start their

presentation because of :-

(1) The Austel interim report had not been complieted.

(2) The Austel final report had not been completed. _

(3) Telecom had not as per previous committment provided the Members with
Telecom's response to the Coopers and Lybrand/Bell Canada report plus the
additional Bell Canada reports on addiutional testing and investigations done by
Beil Canada plus Telecom's response to the additional report.

(4) Telecom had not supplied any of the C.0.T. Case Members all of their files which
would include such things as the maitenace reports on their respective
exchanges free of charge under F.O.1.

However, 1 did state to you that if Telecom undertook to provide point 3 and 4 at no
charge | would consider your request to supply the Bell Canada/Coopers and
Lybrand reports ahead of time to the Assesor.

As a result of further discussion, the agreement | entered into you was that | would
take your word, which | clearly understood you had given that Telecom would provide
all documents contained in point 3 and 4 free of charge immediately and that by you
agreeing to such an agreement on behalf of Telecom, would enable Telecom to
provide the Assesor ahead of time the Coopers and Lybrand/Bell Canada report.
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Your letter dated the 27th january 1994 received today does not accurately represent
the agreement we reached.

You, on behalf of Telecom, have breached the verbal trust | gave openily to you.

My disappointment can not be expressed in words, however, it is not the first
disappointment | have had in dealing with senior management of Telecom who do not
honour their verbal committments. '

All future communications will be done in writing to avoid this happening again.

HAM SCHORER.
POKESPERSON.
C.O.T. CASES AUSTRALIA.




