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2 Novenber, 1990

TEIACOU BUSINESS TEnllINIIJs.

UR PTIER, GA!IAIfi.

(o3) 6{2 OOel

c045S0

I

IREX'OR NII.,L

TET.E@I,T V @T,DEN I,TBSSENGER IAGAL PROEEEDINCS

rf you do not recelve arr pages please terephone (03) 606 s{31

coutrENTS:

P TER,

It-lrgglsED, TIIE ForJolfrt|c cotrl.tBrns rRE oFFERED Io AsslsrYOUR BRIEFINC OF FRATS dIOI{BS:

(U AT THIS I{ORIIING'S DIREEIIONS UEAN:TNG IN THE FEDER I,COT'RT THE }|ArtER NAS STTIOD OVER UIITII, tI8E ?TII DECiXIBER--
1990.!HIS rns AGREED tO BI BOm pt$!IES.

(?) BETIfEEN Not| rND TttE TTII DEc. tELEcou rur,L BE REOUTREDTO FINALISE !!tIE DISCIVENY OF DOCUUEIIII' NEI,EVEN! to-Ifri-'
PROCEBDII{GS.

(3) TET.ECOU rflrf Arso NEED to rlfsptsqD ArtI Do(In|ENrs loDcEDBY coLDEN I.lEssENcER ttt pARr oF rrlr (@trs) D:-JdvEni
OBLIGATIONS
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-({) TEI,ECOII NEEDS TO EI(AIIITIE TTIOSE DOEInIBTNS PEnfATTItlG TOtHE TEsTs CARRIED oItT oN Nonml UEIB. sXctANCn ro- OininiirlrgrF Arrr oF nrosE Docur{Bras HAVB BEn| cwrnemD G i-iiiiiuor Alr irNTERcElrIo!,. rF soi ruEx rEr.,Ecqr rrr.r eg 
-dlciuoro

pRor| Drscr.srNc TEil ulrDn rsE DrscutRt pnocrsi. i--rnrBrDx\o AsK l{R PAUr, Krr.r.nEN or Ngm)Rf, [{vEsrrcATrors To 
- -

T'NDERTAKE TITIS TASK.

(51 IllE AusfR'r,IINl cOM, oN BEHATTF oF
IEr,EcoT{, nes di"u'rrrEssENGER sEnxrnc mtgrn TIIrDR:TAKTNG rqt ro orscrcsi-ro-
TIIEIR CLIEIIT ON (ITBERS TITE CONIENrS Or ttrr NgPORf,-OX'rgENORII| I'IEI8. EXCIIAIIGE. TO DATE, IHEnE Hrs snEN-X6'-ni3p6ir*sr.

CO:TREI/ORI:19

(6) Ar Tnrs srAcE rr rs uNlrrEty rttAT ttils casE tur.L BEHEARD BEFORE iN'NE 1991.

(7) TEr.,Ecol'l NEEDS ro cptfsrDER TIE TAqrrcL& enEsfror rs ToHOT| TO BEST PRESEIII IT!' Et'IDEilCE AT rr|E rrXl,i N'EARiIA TEAIrs, oRAr'Ly oR rN t{RrrrEN(sl{onl| AFrrDAvrr) Fonil.

wour.D You Pr.EAsE KEEP llE rNFoRt{ED ls ro Atry DE\tEroFDrEN:rETtrAT t{rcHT occt R rN FUnTRE DrSCUsSroNs BE:nvErn ias-lxd-cor,DEN uEssENGFn As r0 sttrr.Et'Inn otr T|tIs lrrlceiion.-

sHouLD you oR FRANK HAVE Alrr QSESTTONS rx REI,ATIOI| TO IUISI{ATTER PLEASE Dotf ,T HEsrtAfE l.lo colrftst xE on coi- aoozl

REGARDS,

<-
t ..".rt\-

TREVOR IIILL
UATIAGER - ITGAL SUPPORI SERVICBS
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BRC&A 36 SENATE-Lcgislarioa $reeday, 2{ Iune 199?

Mr Whlta-Yos.

s&|l0tr otcruhAnd what were you told i! rhst tndrrction briEfilg about &cgroup'E tElc?
/

. -Mr tVbfH-U ths fust in&rction-and I wrs onc of tho carly meq atrd, Woo.Abgy 
P

the earllest la thc Freehill's arcg--thcre wcre fivc 
"r-pLio*a. 

Tbsy w6rre Grrnr, (HU

3|;}|ot*jP::yl_snd schorcr, Mv Muctionhfenng was thet wF-we bcirgTelccom--{sd b stop thcsc people o etop oe ftmagaes 
-ei"g 

opeuod"

S€lutor OTCHEE-what, sfop thcm nasonably or sbp 6em u tll cosrsr{rwhu?

" /lflr Whtt€--The words urd to na in the earty daye werc that we had to rtop 
y

tbege peoplc at all cogts- ,

senrbr otcHEE*so whm, you wcrG told to do a docuncot bott.r, ttat Essrt todo a bstbr Job of rtopping them ar.all cosu?

Ml Whtrl would say explaiuing the informarion available b the beet of uyabiliry. That is rbe boer way I can dxptainlt.

Scoebr O'CHE-To the sdisfactiou of*

ltr lVhtt+-'Tbc tram lcrder.

G{ M?ts
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To: Ronnne Plttrrd/Ann hw

At: Tolccon

To lu: 632 tg26

Pboac; 650 ?500
Pagc I ot

Burrdl Bony

(0t) r88 r6sl
(0:t) 288 123r :

(oil) 288 t68?
20 Mgrcb l9g3

r l6Sgtg? ptn No: {go
^ , a a',ZZt i

t v d  -- - ' v J

Frcn:

Dlreot llnc:
Srltchl

Frotn ler:
Date:

Mattar No:

Approval:

Ilr {"{+ufttm ln tlrtr frcrin{le lr prlvllted nd qrffffittsl, lnd grlt b tb ngc qd &r
ll_YtAtt * aftt nad tbn. 

'If 
Fr-"- ro E.-{ffid i-finrt- rt di".-rlrlo;

$pytn3 G !t. of tltc lnftrrtEtlar {r etrtctly p4!!htbltd. If nr lurtc dc.lrr{ trtr cuntcattd
h etu, plcrrc l,rdfstrb tclgna ue (r.grill accrpt -lp *qcl cn: 

-

(0t) 2lt [t41 Fa (03) 2SS 156? (Internat{drl fhas dc + 161 3l) c lrls AA9S04
ad rchun thr clllrul feeH,trr to

Ietlcl 43, l0l C.oltlnr $trut, fialbEn€ ylc Sffi rtlrtnlta

Dcrr Rorlnnr and Ann

AoifC etr OMJMoIFoSm) llpldbfr Ptv Llnttgl

I rrfcr to my telcphone eonverrrilon wtth Ann thrr eltrlnoon.

I oonfh'rn thrt wr- hlve furt reeclved a Nottcc ol Acorptanoc of tht Prymrnt lnto
Coort madc by AOTC" A copy of that Noilcs lr rnclotid.

Ar t ruult of the servlcc of thet Notlcr both thc clelm by GM tud thr
crotf'ohtm_by AOTC wlll be compromtred by OM trktng thr f2fi),S0 prld.tnto
o:!:t togethrr wlth the peyrncnt ot lts eortr-to thc drtJot NoUoe'ot Acccptrucc
of Peymcnt lnto Court. :

In thc clrcumrtrncct lt fsfmr to ur thrt the rerult h ertremcly fevourebtc to
i9T9 glvcn the apprrcnt Intranrlgenar of 

'oM 
to' eettleruirt durlnj thc

InterlocutorT qtager ol the proccedlng. lt lr pertlculrlly lntemrilnr to noti tlrrt
ttr. rouylty wilch wc Inlt[gted, Includtng:

(l) ruklnS turther rnd better dltcovrry of the Appttctntrr dooumcntt;

(lt) rcoktng turther nnd bctter inrwor! to lntemogatorrcr;

(ttt) brtettnj rpproprtrte and ajjrorflvo Scnlor Counrcl (whorc
putatlon war known to tht Applleent rnd ltr rollolton);

(lv) brtaftng approprlete rpeclallct eooountln3 oxpertt to rrrlrt ln tht
art.rrnrcnt ln the ellcgcd lorl by tha Applloent;

(v) mrkln3 gn Informed peymtnt tnto eourtl .\

A06 1 5$
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COPY
(vl) rttrndlng rt GMrr promlioe tor r nunbrr ol deyr to lntoro3rtr rnd

tnrpcct ihr Appllemt'l doeumentl; lnd

(vlt) thr appllcrfion to llro court lor rnd th9. l[ulpl ol nrffiitur.
ruUpoinrr 

-tnclucling 
thorc eddrorrd to GMrl bluk, nudltorr, md .

rt6ird corporrttorir *nf"n aoutht rrlovent rcoouatln3 ud t|I
dooum:ntetlon;

Brd thr dertrrd rcrult o[ torctnl tfic Appllornt to foour On thr rrrl rtrll ot
ecntlnulng to ttUgrtr thlr mrtter igalnrt e proratlvo Bopondcnt.

t _
Prlor to rreclvln5 the Notlo of Accrptnnca ol $r P.rfmcpt tnto Pltt_n9-t_tltlginior 

- 
Counrri-*rna thc Aocorrntrntr frcm Durrburlrl tor thr ol

In our mcrtlng todey wtth Senlor Corrnrll wr cxrmlncd ln detell tbe lceounl}l
documentr whlch *j hrd obtrlnrd from OM it thr rrernt lnrprctton rt Oltl't
pnrnh.r. Srnlor Counrel ure. rallehlnj thc opportunlty. ol crorl-exrnlnlnJ
irlr Echoru ln rrletlon to thore necorrntr. 

- 
Howrvdr, hr tl dlnppohtrd rt brbl

drpdvcd ol thrt opportunlty but nonethclert tl elrtrd it tha rrttbmrnt wbtcb brr
brin ebb to bo 

'rchtcvcd- 
ln tlrlr mnttcr. lndmd, you wtll rrodl thrt the

Appllcanttr clefin wrl orljlnally for tZ,OOO,{X!O plrtr. lnt*crt plul oortr rnd, In thr
oiniumrtancm ol thr 6fert i.oport hy durrbitryrr thr rrttlrmtnt lr rxtrmly
frvourrblr to AOTC.

Unlortunrtcly, thc mttlernent le rrot eonfltlontlrl, howrvrr tho Peyrornt whlch hrr
bren rccrpt-d by the Appllcnnt lr medr by AOTC wtth r drnld of llrbtltty,
AoeordtnglV, rnV publtotty'whlch Mr Schonr whhcr to mdte from thr eccrptrnoc
of thc rum prtd- trito couit crn br mot by AOTC polnttni out thet _thc rtthmut
wtr for corirmrctrt luronr rnd mrrlo wtih r drniel ol ltablltty. Thl rtttbrnrnt
llro .arut.r that sreh ol AOTCIT wltncrmr wlll not be rubtct to trn3thV
crorl-examlnltlon conccrnfnl lhc Plaxi-lol ryrtem, tt!- varlour rtlu pttehrr ead
tho luncttonrllty of the Nonih Melbounro .xchnnS!. lt rho daprlvu Ml Sohor$
of ru opportunlty to bcrnla AOTC In l.lto wltnur bor from whtch tho prru ney
hrvc glvcn rlgn*tcEnt covtrrgo rt n tlmo whrn AOTC needt to br concrrnrd ll
to uy tdvmm publlclty erhfn3 orrt of eoolt procudlnjr.

Wo wtll lrrrnl. lor thr monlcr ln eourt to lrr prtd otlt to thc Appllcant r4d. qr
wtll rdvlr you on lhc Appflcrnttr clnlm lor eortr m rnd ruhrn wr rrcrlvr drtrllr
of tbr trmr lrom tho Applteantrr rolleltorr.

A06r5b
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20 Mrch l90t \ . ECIPY
It you hrvr eny qucrhr eonerrnlnl thc lttlmnt ol thlr rmttm ot ttry of tbr

;;* d;ii.lr ilrrir 
-do 

not hgltrti ti eontrot n o! Andnw Moy['

Mr Trvor Byen
Tclrcqn Auttnlle
Frt No. 562 1926

Mr ten Xpw
Tclcomr Aurtrrllr
Frx No. €3'l 883t

Mr Dcnlrr MeBurtrtc
Trlrcort Aurtmllr
Brr Nq. 6tg t?lt

rP8tl?2/IP
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329 7 422 (PABX Nu m ber) for E nqu i ri eVOpe ratio ns Su peryisor,

plus two auxiliary numbers

2
329 7099.

On 1 January 1994 Golden Messengerwas provided with an ISDN

(lntegrated Services Digital Network) telephone service. This ISDN

service provides a primary rate access link which can simultaneously

accommodate 3O voice channels plus associated controlsignalling.

GoHen Messenger has also been allocated four hundred telephone

numbers and has full discretion over how these numbers are

oonfigured.

Golden Messenger currently operates both sets of services, and is

phasing out the numbers served by analogue switching equipment

(numbers with 329 prefix).

The liles made available by Telecom in response to AUSTELS

direction of 12 August 1993 do not provide a comprehensive history of

the problems reported, dealings with the customer or of testing

undertaken. Of particutar note is the timiteO number of, and

information in, exchan-ge files relating to the North Melbourne

Exchange (and any other exchange having involvement with this case).

The'exchange files provided by Telecom contained limited information

on a relatively small number of interactions with the customer along

with some records of testing undertaken. In view of other relevant

papers which have come to hand, the length of time that the customer

has reported problems, the level of testing and cusitomer interaction

-2-



APPENDIX D

GOLDEN MESSENGER

Golden Messenger is a courier delivery service based in North

Melbourne, its proprietor is Mr Graham Schorer.

GENERAL OUTLINE

Golden Messenger is served by the North Melbourne Exchange. The

North Melbourne Exchange is equipped with digital (AXE) and

analogue (ARE) switching equipment. All numbers with a 329 prefix

are serviced by ARE switching equipment.

Until 1 January 1994 Golden Messenger was supplied with the

following telephone services -

329 0055 (PABX Number) for bookings, plus nineteen auxiliary

numbers

3297133 (PABX Number) for Major Customers, plus live

auxiliary numbers

3297255 (PABX Number) for Sales, plus one auxiliary number

329 7355 (PABX Number) lor Accounts and Administration, plus

five auxiliary numbers.

I

-1- h{o



over the past eight year and the high profile that this case has had it

s€ems surprising that there was such a limited volume ol exchange

files and information. 
B

The absence of a structured or systematic sst of records in the liles

provided by Telecom not only precludes the construction of a

comprehensive outline of the history of this case, but also provides little

evidence to suggest that Telecom adopted a systematic and

methodical approach to tracing and rectifying faults, or identitying and

onsidering alternative options for service delivery whilst problems

persisted over the eight year duration of this case.

The files provkled by Telecom do, however, contain sutficiert

information corrceming a number of significant events and interactions

betweon Telecom and Golden Messengerto enable an assessment

against some of the allegations of improper behaviour and also to

identify salient features of this case.

COMPLAINT OF SERVICE

Golden Messenger has claimed a history, spanning the past eight

years, of unsatisfactory seMce which has impacted on its business

operations causing business losses.

Golden Messenger has reguldrly reported faults, many of which

were/are of a recuning nature. Golden Messenger initially reported

faults to the designated Telscom contact pointi however, by early 1986

it decided to elevate its problems to Telecom Senior Regional

10
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95

Management and has since continued to report faults experienced to

the designated reporting point as well as making frequent

representations to senior management.

Essentially Golden Messenger has complained of the following

problems -

No Ring Beceived

Busy when Free

Calls Dropping Off

No Dial Tone

Recorded Voice Announcements.

4

11
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12 Golden Messenger also alleges, that following advice from a Telecom

technician in January 1987 that the problems being experienced were

related to malfunctioning of a multiphone system rented from Telecom,

GoHen Messenger purchased a new telephone system (Flexitel)

re@mmendad by Telecom as being most appropriats to meeting its

then current and future needs. Almost immediately after installation of

the replacement telephone system Golden Messenger began to

complain about the inadequacy of the system and of continuing

problems with the level of service.

13 Documentation made available by Telecom falls into three

distinguishable categories -

pre 1991

1991 -August 1992

post August 1992.

Pre 1991

14 Considerable documentation was made available relating to

. interactions between Golden Messenger and Telecom on the Flexitel

and continuing service problems, however, limited exchange files or

information were provided.

15 The key issues identified in this documentation were -

Golden Messenger claimed that it -

-5-



suffered from unsatisfactory service caused by

unidentified network problems

followed Telecom's advice and purchase a Flexitel

system which was subsequently found to not meet its

operating requirements and that these problems caused

business losses.

Telecom maintained that ths network and the Flexitel system

were working satisfactorily despite having internal information

that there were problems with the network and that the Flexitel

system did not meet Golden Messenge/s business needs.

January 1991 - August 1992

16 Whilst there is limited documentation provided relating to this category,

the documentation revealed that Gofden Messenger continued to

report problems with its telephone seryice, and that it considered

moving to an ISDN service in an etfort to improve the quality of its

service.

6
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Post August 1992

17 Gonsiderable documentation was provided in relation to this category, (

however, this related predominantly to correspondence between

Telecom and Golden Messengerwith limited exchange ortesting

records being made available.

18 The documentation revealed that Golden Messenger continued to

report recuning problems with its level of service and that Telecom,

whilst finding and rectifying a number of significant problems within the

netwok, adopted the approach that as its testing did not identify any

faults that would give rise to the range and levelof faults claimed by

Golden Messenger, it had no evidence to suggest that the network was

working unsatisfacto ri ly.

19 The following six common themes appeared throughout the three

categories -

service faults were reported with many being of a recuning

nature

Golden Messenger advised Teleiom of other network users in

the area experlencing similar problems

. ' Telecom conducted testing and rectified faults as they were

found; however, it maintained that the results of the testing

demonstrated that the netwok was performing satisfactorily

-7-
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Telecom advised of the testing conducted and the results of that

testing, ie test calls generated by other exchanges to the North

Melbourne Exchange, but did not sxplain how the testing related

to the faults being reported and, in particular, explained the

testing regime in light of the views by Golden Messengerthat

the problems stemmed from -

being connected to ARE switching equipment

network congestion

ditficutties i n integ rati ng ditf e ri n g tech nolog ies

which, GoHen Messenger claimed, by their ndure may only

present themselves on an intermittent basis and at any stage in

the transmission pncess

Telecom has employed its statutory immunity prior to July 1991

as a negotiating instrument in its dealings with Golden

Messenger

Telecom has adopted the approach that the netwolk and the

Flexitel system were operati ng satisiactorily despite having

intemal inlormation that significant problems did exisiwitr eai

of them.

COMPLIANTS ON CUSTOMER HANDLING

-8-



MISLEADING AND DECEPTIVE BEHAVIOUR

Telecom records (file note of conversation with G Schorer on 1

February, 1988) indicate that Golden Messengerwas reporting

problems since mid 1986 and various file notes also indicate that

during the period 1986-1988 frequent representations were being

made by Golden Messenger to report continuing problems. The

problems being reported were primarily -

clients sometimes obtaining ring tone but not getting through

calls dropping otf when answered.

21 Tefecom file notes also revealthat on 1 February 1988, Golden

Messenger advised of concerns at network faults causing tost

business.

Telecom records quite early in this case revealthat it was aware that

network problems did exist with the North Melbourne exchange. Three

such records are -

(i) Telecom Minute of 30 June 1986 from Network lnvestigations

Unit, NSW, to Network,lnvestigation Section, Victoria.

As previously discussed, during network investigations in the

Canberra area it was obserued that @ngestion was being

experienced to 03 codes and that this was a signifient

component of the Canbena angestion. ln most instances the

-9-
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@ngestion (43 + 84) signal was being returned from the

terminating Melbourne Main switching centre which suggesfs

that the ungestion is in the Melbourne network.

The attached list indicates the Metbourne (09) odes that fatt

into the afuve category and it would be appreciated if your

Sec'tion ould examine the aldes and indiate whether they

@nespond to known @ngested routes in the Metbaume

network

A list of Melbourne 03 codes experiencing congestion was

attached to the minute and showed that 55.22/o of total

congestion was attributed to the North Melbourne exchange.

(ii) Telecom fife note of 14 April 1999, incorporates the following

extract -

Following assurances from Footscny Distrtd $aff that there

was no @ngestion causing concem to Gotden Messenger,

Manager, state Business sa/es, agreed to anange conneciion

of a number which the customer previously had in the gzg 7000

group. When the request was placed to @nnect the number,

the exchange advised that no more numberc auld be

connec:ted in the 329 7000 group due to CONGESTTON.

Golden Messengers had $l,soo.a0 worth of stationery pinted.

Manager, Sfate Busrness Sa/es has agreed to provide

compensation to the customer.

-10-
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(iii) Telecom minute of 31 October 1988 trom Network

Investigations Section, Victoria to Manager - BCS (North)

incorporated the following enracts -

Regarding the seruice received by anstomerc off North

Melburne exchange, the following information is provided.

Atthe last meeting befiieen Telemm and Golden Messenger

(G.M.) resolved that Network lnvestigations would assist with

problems where customerc could not reach G.M., and that G.M.

would provide a list of such customers.

We have only ever obtained one list of aJstomers names and

numberc on the 27fi/88. This highlighted thd 10 of the 12

customers were serued by AXE axchanges, the remaining 2 by

ARE. AIt a;stomerc reported that they had experienccd

"engaged tone" with | 1 of the 12 reportirg the cases on or

before il7/88. lt is presumed by Nt that this may be busy tone

or angestion tone as customers nn generally not discem the

difference.

It was found that at or before this time there were changes

made in the trunkhg of IDN originated trafftc to North

Melbourne, and Footscray DSC realising that the IDN exit route

from Footscray Node to North Melbourne was severely

congested initiated adion to increase the number of ciranits.

This route has subsaguently been increased from 37 circuits to

57 at 5n/88 and then to 81 approximately one week later.

-11-



05 /
No furthermmplaints have been received by this office from

G.M. since that time.

More recently the route has been increased to a tatal of 1l1

ciranits. Metro Netwotk Engineering afuise that this route is

designed to be 180 cirwits forthe &th AXE Bulk Order. Curent

trafiic readings show that the 1 t 1 circuits are carrying a TCBH

traffrc of 86 Erlangs which means it would b offeing a grade of

seruice of better than the designed level of 0.002. Howeverthe

traffic is increasing and discassions between this sec:tion and

MNE have resolved that the route will be increased by a further

1O to 15 ciranits, depending on GV inlets and MUX availability at

North Melbourne.

This time however it was revealed thd between S aN l4Vo

@ngestion was being experienced. ln obseruing the @tts it was

notied thatthere were two cases where ongestion was being

received. The first was congestion almost as soon as dialling

was completed. This was assumed to be route or equipment

congestion. The second case was @ngestion tone

approximately 30 seconds after dialling was completed which

woutd then go to Line Lock Out.' This case was assumed to le
a device timing out due to an equipment or signalling fault.

Test catts were also made from Exhibition tandem and

Footscray Node, but the level of congestion was much lower.

Further testing from Footscray node revealed that the number of

CL blocks (used for call superuision and cleaing) were

0619
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As a result of that meeting it was decided that Golden

Messengerc would not Reep their Flexitel system as they ould 1" 4

not hotd more than two ells on each station. ............ and

...........were not able to offer any technical solution to this

problem. ( names deleted)

-14-



inadequate and these were subsequentty increased. lnsufficient

CL's resulted in the immediate congestion tone Case mentioned

above.
:

The tests from Footscray also reveald a partianlar FIR at North

Melbourne were experiencing repeated failures. North

Melburne Exchange staff traced this to a held up switch tnin

from thd FIR to an indial FUR-CX. This resulted in revertive

signalling failures ausing atimeout and thus the delayed

Congestion tone.

The network service difficulties reported by Goben Messenger appear

to have been compounded by the purchase and inslallation of a

Telecom supp$ed and serviced PABX. The PABX, a Flexitelsystem,

was purchas€d on the recommendation of Telecom and was installed

in July 1987, Telecom reords indicate that very soon after installation

GoHen Messenger reported probtems with the s)tstem and the

following documents revealthat Telecom was aware, early in the case,

of problems with the Flexitel-

Telecom letter of 14 January 1988 from Regional Sales

Manager to Golden Messenger which acknowledged some of

the reported deficiencies of the system and suggested action to

overcome the non-compliance with the terms of contract.

Telscom. minute of 27January 1988 from Regional Business

Sales Manager - North to lvtanaier, State Business Sales

advised of the following decisions that were arrived at during the

course of a meeting between Telecom and Golden Messenger -

13
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Golden Messenger has stated that they want Telecom to pay for

a system that will do what they expected the Flexitel system to

do. They have also stated that if they have to take litigation

against Telwm they will also seek damages for lost business.

Telecom minute of 29 January 1988 from Manager, State

Customer Uaison Unit to Public Relations Manager, Victoria

states -

It appearc sold equipment which failed to meet his needs.

Telecom letter of 3 February 1988 from Manager, State

Business Sales to Golden Messenger proposed two options to

ovetcome the operational deficiencies of the Flexitel System -

Option 1 - by providing additionalequipmefi and

modification to the system

Option 2 - replace with a Phillips Dl200 PABX.

Telecom letter of 10 March 1988 from Manager, State Business

Sates advised Golden Messengerthat Option 1 caused the

system to be slowed to $tFh an extent that it could not then

cater for an expansion to cover the company's administration

section. Telecom suggested that another Flexitel system be

installed and linked to the first system with tie lines. This was

accepted by Golden Messenger and the additional system was

installed on 9 and 10 April 1988.

-15-
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Telecom minute of 30 March 1988 from Regional Business

Sales Manager-North to Manager, State Business Sales states

That advie from Legal and Policy HeaQuarters indicate that

Gotden Messenger appeared to have a ase against us and that

we should negotiate a settlement to prevent legal action

proceeding.

This advice was also contained in Telecom minutes of 27 April

1988 and 5 January 1992.

Networt< Investigation Seaion progress report of 17 May 1988

on its investigation into Golden Messenger stated -

The major problem still appears to be the slow response time of

the Flexitet. This oombined with high alt through pd resulted in

operzrtots misusing the system resulting in dverse seruice to

their anstomers.

@
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Telecom Minute of 23 May 1988 from Commercial Engineering

Section - Customer Terminals to State Business Sales - HQ

advised of the following -

As you are aware we are having real problems with this system.

We appear to have the speed up to what we hope is an

awptabte tevel by the dodgy expedient of removing some of

ffre DSS modules. This may or may not be arceptable to the

arctomer (bless him) in the longer term.

The most pressing problem now is the intermittent failure of the

station displays. The dtsplays do not fail completely, remaining

able to show "unobtainable'at the @rrect times as requird, but

nothing etse. No CDR ard is frtted. We intend to tty and fit one

but this may not be possibte given the large size of the system-

Despite having internal advice that net$rork problems were being

experienced at the North Melbourne exchange and that there wers

problems with the Flexitel system, on 11 October 1988, Telecom

advised Golden Messenger as follows -

I referto the Ftexitel System oiered by Gotden

Messenger ahd the continuing complaints by Golden

Messenger that deficiencies in the public switched
' telephone network have resulted in Golden Messenger

suffeing damages due to loss of business.

As you are aware ertensive investigations, reports and

discussions, I confirm that Telecom cannot ac:cept your

-17-
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allegations and claims. ln Telecom's view, all reasonable

efforts to inquire into your amplaints have been unable to

substantiate the allegations aN daims.

On 17 November 1989 Network Investigation Section issued the

GoHen Messenger - FINAL REPORT. Findings within this report

related to both Flexitel and network issues. Some of the key findings

were -

Congestion existed on the IDN exit raute from FooFr;ny Nde

to North Melboume due to IDN changes and tnffic growth

Under dimensioned CL and PD individuals at Footscny Node

were a using @ngestiotl

Falts were atso found with various exchanges in the network

which aftec'ted the Grade of Seruice (COS) received by G.M.

The response time of the Flexitel was excessive causing

misoperation by the opentors. Whilst the Flexitel was

nnfigured in awrdance with design rules, it was the 'sluggish'

response to station keystrokes that was its worst characteristic.

The inability to meet the customers requirements for all queing

was also a weakness and had to be overcome by the

appendage to the Fl1xitel main quipment of @ll sequeruerc.

Customerc cited by G.M. were investigated and although they

experienced similar symptams of COS and BWF, they were in

18
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the main caused by conditions unrelated to those of the G.M.s

Flexitel.
19

No record was found of Telecom advising Golden Messenger of the

findings contained within the report. The findings of the report appear

to confirm the views expressed by G Schorer, at the time, that Golden

Messenger was atfected by exchange problems and network

congestion.

The only direct references within Telecom documentation to other

customers experiencing similar problems to Golden Messenger appear

in the Progress Report 2ol17 May 1988 and the Final Repofi dated 17

November 1989 issued by Network lnvestigation Section. These

reports conclude that the customers cited by Golden Messenger as

having similar problems, were atfscted by netrork problems specific to

themselves. However, the significant network problems found related

to network congestion and the integration of new technology, and

would have impacted on all customers connected to the exchange.

No documentation was found where Telecom acknowledged that the

customers cited as having problems similar to Golden Messenger did

actually experience customer specific as well as netwolk*nide faults.

On 19 June 1990, Golden Messenger wrote to Telecom advising of

continuing problems with the level of service and problemsryith the

Flexitelsystem, and of business losses sutfered as a result. The letter

was Golden Messenge/s last attempt before litigation to obtain a

solution to problems experienced with the Flexitelsystem. Gofden

Messenger was also seeking compensation for business losses.
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2A
The following extracts from Telecom conespondence, which were

prepared in response to the Golden Messenger letter of 19 June 1990,

indicate a continuation of the situation where Telecom maintained that

the Flexitel system and the network were operating satisfactorily whilst

having intemal information that problems did exist.

Telecom minute ol29 June 1990 from Telecom Business

Service (North Victoria Region) to Corporate Secretary -

Some further information regarding the draft response to

representation from Mr Graham Schorer af Golden Messenger.

You need to be aware that I have had some sixty hours in face

to be negotiations with Mr Schorer on this matter as well as

other amplaints about the Netwotk The whole issue is a

omplex one. Despite our position on the issue of

ampensation, the Flexitel product has been a dtffianft product

to maket, install and maintain and we have already removed

many from seruice due to seruice difftculties. However it is our

view that the Flexitel provided for Golden Messenger is

o p e rati n g sati sfacto ri ly.

It is also clearthat the Nqtwork has not been kind to Mr Schorer

as there was peiod of about six months when the nngestion on

Notth Melbourne Exchange was such as it could have adversely

effected his courier seruice.

Telecom response of 6 July 1990 to Golden Messenger -
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problems. However, the view that Gotden Messenge/s claims

regarding lost calls were being taken seriously and the subsequent re-

opening of the technical investigation were not advised to Golden

Messenger, and the results of the re-opened technical investigation

were not included or referred to in any of the documentation provided

by Telecom.

In its response of 23 September 1992 to a letter from G Schorer (in his

capacity as spokesperson for the COT Group, comprising Golden

Messenger, Tivoli Restaurant, Japanese Spare Parts and Cape

Bridgewater Holiday Camp), Telecom did not acknowledge the re-

opening of the investigation when it advised -

At this point I have no evidence that any of the exchanges to

whictt your memberc are attached are the ause of proilems

oufsicc normal pedormance standards.

U Telecom fault recrrds for the pedod 15 April 1993 to 28 June 1993

reveal considerable interaction between Regional Technical staff and

Golden Messenger in trying to identify the cause of fautts being

reported during this period. Of note is the claim by G Schorer of 4

June 1993 that the intermittent problem (rectified on 27 April 1993)

regarding the SL marker switches controlling the 0 thousands number

group was identified by Honeywellwhilst testing the PABX. He fuilher

stated that Telecom testing failed to revealthe cause of th+problem.

Telecom fault reports show a high level of testing and problems being

reported by the customer and also indicate that the PABX Maintainer

did identify a problem with an incoming exchange line, however, the

/0619
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The following two extracts from Telecom Minutes -

Minute of 11 September 1992 from General Manager, Telecom

Commercial Vic/Tas to Fault Management and Diagnostics and

National Prcducts Sections -

Thankyou foryour reports on Golden Me*enger and other

anstomerc. I need you to do some further investigation in to the

Golden Messenger case. Mr Gneme Schorer of Golden

Mes*nger is reparted to have told aTelenm representative

thd he is still losing 5O alls per day and that there wast sme

improvement in ttby 1992, uincident with a change in dial tone-

Ifrb is the short of daim we normally treatsertously. lt isthe

frrst I have heard af it. Could you Pease re-opn your

investigation aN even instigate some affiitional fesfs if

necrissery? Am I nnect in the belief that Graeme Schorer

refusd testing as reenfly as last March? Please checl< frle

details.

Minute of 14 September 1992 from General Managsr, Telecom

CommercialVic/Tas to Group Managing Director -

Gotden Messenger - Gneme Schorer. Graema's claim that he

is losing 50 alls a day staggered us. I have re-opened the

technical investigation ast a result.

indicate that Telecom was aware that'Golden Messenger may have

been experiencing service problems in line with the faufts being

reported, and also indicate a ctmmitment to investigate these

061s

23
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o

Recorded voice message

clients being connected to wrong numbers

Receiving wrong numbers.

o
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I refer to your tetter of 19 June 1990 to the Managing Director

about difticultis expedenced with your company's Ftexitet

telephone system.

My enquiries have revealed that following the installation of the

Flexitel system in July 1987 a number of diffictities were

expeienced with the opention of the system. These were due

eitherto inqrrec:t opention of equipment by your staff or

in@nect prognmming and dimensioning of the system- In

order to overeome these difficulties Teleam provided anstomer

training aN upgraded the facilities of the Flexitel system-

tn the ciranmstances, Tele@m nnsiderc that it has met its

obtigations in regad to the provision and maintenance of the

Hertbl system and awrdingly &es not believe that

nmpenntion is wartanted.

As noted at paragraphs 6 andT earlier in this paper, limited exchange

files were provided by Telecom. The relatively small number of

exchange files along with the limited information contained in these

files is surprising given the level of customer interaction over the past

eight years. The information in these files did contain a number of

summaries of various cu'stomer interactions and showed that for the

time period covered by the summaries regular contact was made by

Golden Messenger reporting problems such as -

Busy when free

2L

31

Calldropout
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reports make no mention of the PABX Maintainer contributing to the

identification of the marker switch fault.
) q .

The letter of 29 April 1993 from Telecom which advised Golden

Messenger of the above situation stated -

The effect of this kult was to omsionally present "Busy Tone"

to ells when the line was idle.

It is AUSTEL's view that this advice does not provide a full outline of

the possibfe impact of this fauh on Golden Messenge/s service. This

problem with the SL Marker Switch controlling even numbers could

have impacted on the bookings directory number line along with 10 out

of 19 auxiliary lines. Therefore, depending on where in the switching

system the fault occuned, the impact could have ranged from all

"bookings'calls receiving busy tone to a total of 11 out of 20 lines

being affected with this problem. The Telecom letter also states that -

Teleam had no knowledge of the existence of this fault

ondition until your trouble report was received when the

situation was rectified.

. however, there is no advice of how long this intermittent fault may have

remained undetected.

ARROGANT AND BULLYING BEHAVIOUR

37 Findings under the previous section - Misleading and Deceptive

Behaviour indicate that Telecom has maintained the position that the
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Flexitel system and the network were operating within aoceptable

standards despite having information, obtained from internal

investigations and technicatstaff, that problems did exist and that 
26

these problems did impact on the levelof service provided to Golden

Messenger.

Customer Equlpment

The documentation reviewed indicates that Telecom has had aocess to

information from intemaltechnical and legal experts regarding the

Flexitelsystem which confirmed claims made by Gofden Messenger

thd problems wers being experienced. Documentation reviewed

indicates that Telecom did not only not share information available to it,

but also provided advice which contradicted its own internal

information, and in doing so took advantage of its privileged position of

being the system supplier, technical expert and netwok service

provider in dealing with Golden Messenger.
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39 Golden Messenger has claimed that in September 1988 a senior

Telecom Management person implied that only when Golden

Messenger was prepared to issue a writ would Telecom would be in a

position to respond to demands for relocation to another exchange and

for compensation for business losses. Golden Messenger further

claims that Telecom strongly inferred that when a writ was issued, il

would place Telecom in a position of authority to be able to resolve all

outstanding matters without creating a precedent, ard that Telecom

would assist in ensuring that the matter was brought to a speedy trialto

eliminate unnecessary loss of time and expense.

Golden Messenger issued a writ in June 1990 in the Federal Gourt of

Australia under the Trade Practices Act 1974 and the Fair Trades

Practices Act 1974 regarding the Flexitelsystem. Golden Messenger

claims that despite having estimates of hlsiness losses audited by two

independent companies, KPMG Peat lvlarwick and HallChadwick,

Telecom extended the negotiation process. Golden Messenger has

advised that the effect of this extended negotiation process wEls -

Golden's legal adviser advised Golden to fold the aurt case as

Golden could not afford to run the case for the lengh of time

Teteqm were planning to 
"rp"ra 

the time the case was going

to b heard.

Golden Messenger provided the following advice on reasons for

sventually accepting a settlement of less than 10 percent of claimed

losses -

27
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Golden's solicitor ailvised Gotdetn ol the potentiat cost of a daity

appearance in the Federal Court stating the new rules required

Gotden to Fy att muncil tees in advance, and as he was aware 2 B

of Golden's anrrent financial position he nuldnT in all

e.nsciencp advise Golden to continue with the action when he

knew Golden would have to bonow the full anount from their

bankers to tund the Federal court Adion' 
Ou€ sTr g N

Golden has bken the $200,000 paid into @utt, placed it in a

separate bank e@unt, in readiness to Fy it back to the

apryNiate authoritix when Golden has been able to

denpnstnte the validity of reopening this as on the basis of

Telemm knowingly withheld information direc'tly relating to this

case.

Whilst the documentation revealed no evidence to confirm the views

expressed by Go6en Messerger that Telecom extended the

settlement process, the course of the negotiation process, and in

particular, whers Telecom maintained that the Flexitel was operating

satisfactorily despite having -

Internaltechnical advice that problems did exist with the Flexitel

Internal legal advice that Golden Messenger appeared to have a

case and that it should negotiate a settlement to prevent legal

astion proceeding (paragraph 23 refers)

is not inconsistent with Golden Messengefs claims.
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Network Service

Documentation reviewed indicates that Golden Messenger has

reported problems with the level of service provided to it since mid

1986, however, whilst Telecom has had a@ess to information from

intemalsources which advised that network problems did exist and

would have impacted on Golden Messenger, it rnaintained the position

that the network has performed within acceptable standards.

The following views put fonrard by Telecom RegionalTechnicalstatf

and Senior lvlanagement indicate that Telecom, at various levels within

that organisation, had formed the view that as its testing had not

identified the source/s of recurring faults being reported, that there was

no evidence to suggest that the netwok was performing

unsatisfactorily -

Tefecom letter of 23 September 1992 -

The key problem is that discussion on possible settlement

annot proceed untilthe reported faults are positively identified

and the performance of your members'seruices is agreed to be

normal. As I explained at our meeting, we @nnot move to

settlemenf dbcussrbns or arbitration while we are unable to

identify faults which arg affecting these seruices. At this pint I

have no evidence that any of the exchanges to whichyour

members are attached are the cause of problems outside

normd pertormance standards. Untilwe have an understanding

of these @ntinuing and possibly unique faults, we have no basis

for negotiation or settlement.
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The proposed testing regime is atso a necessary prelude to the 3 0

suggestion that your memberc be moved to different exchanges.

Wthout an understanding of the @uses of ywr problems,

moving exchanges may merely ampound them and tor both

Teleam and your memberc this would only be astly, time

ansuming and eventudly futile. lf the testing shows that

problems outside normal pertormance are related to the

exchange equipment to which your members are attached, we

willquickly and at our expense move your membercto another

exchange underthe terms and anditions disanssed.

Settlement discussions would also immediately @mmence.
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Telecom minute of 28 October 1992 from General Manager,

Commercial Vic/Tas to Group Managi ng Director, Commercial

and Consumer -

Dtsarssions with the techni@l experts who have drawn up the

schadie and those involved in previous testing turve nised

seriws @ncerns afuut this next sen'as of testing and I promised

them that I would convey these to you. These people believe

thd e'ldensive testing has already been pertormed and that all

indiations other than the qtstomerc own @mments are that the

tele pho ne se ruices are perto rmi ng sati sfaAo rily.

45 This approach has essentially placed Golden Messenger in a catch 22

situation, where Tefecom maintain that the results of theirtesting

indicate a nettvork working to an aoceptable standard, but otferirq

fuilher such testing as means of assessing the customers claims that

the network is not working to an acceptable standard as a pre-

condition to relocation to another exchange ancUor commencing

settlement discussions. The above referred letter of 28 October 1992

also illustrates that Telecom's intemaltechnical experts raised serious

concerns on Telecom's insistance on furthertesting.

46 Whilst it is evident from rdcords reviewed that Telecom technicalstaff

have provided oral advice to Golden Messenger of what testing had

taken place and of the results of that testing, typicalfy the advice has

been "X" number of test calls have been conducted with no, or a very

small number of, failures and the results are within network

performance standards. What is not evident in the documentation

reviewed is whether Golden Messenger was advised how the testing

619 - + j
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addressed the faults being reported on a continuing basis or how the

testing would isolate and thereby identify the causes of the faults being

reported.

This issue of Telecom claiming that its testing showed that the netwok

was operating satisfactorily, has been of partiollar concern to Golden

Messenger as the level of service actually expedenced did not

conespond with claimed test results.

By their nature some of the faults reported during the duration of this

caso may have oocuned anywhere in the netwok and would have

required more than one Upe of testing, coupled with carefuf anafysis of

data obtained during such testing, to locate the causes of these faults.

Whilst Telecom claimed that testing showed a netwok working

satisfactorily, Golden Messengerwas not advised whetherthe testing

covered the full network, ie end to end testing, or whetherthe testing

was pdmadli restricted to a series of programs, each of which only

tested section(s) of the overall network. No documentation was found

to indicate that Telecom explained how the various types of testing

were being employed, their limitations, what their findings were and

how these findings were being interpreted to detect the cause(s) of

faults reported.

0 1 9:,.
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The following three behaviours exhibited by Telecom -

providing externaladvice not in line with intemalinformation 33

relying on its testing to refute claimed service problems over an

extended period of time without explaining how the testing

would identify the causes of the problems being reported

insisting on further testing as a pre-condition to relocation to

another exchange ancUor setttement action

despite serious concems expressed by its own technical

expeds on the funhertesting

without explaining how such testing would differ from the

previous eigtrt years testing

indicates that Telecom has taken advantage of its particular position in

the telecommunications industry as seMce provider and technical

expert.

Given the absence of detailed information from Telecom on how past

testing could locate claimed faults, the insistence on furthertesting

priorto any settlement or retocation to AXE switching equipr"nt

without explanation on how the further testing would ditfer from past

testing, does not seem to be a positive contribution to problem

resolution or settlement.
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51 Similarly Telecom's insistence that relocation and settlement action

could not proceed untilfaults were identified and services agreed to as

normal, is also not seen as a positive contribution to probtem resolution

or settlement. Golden Messenger has claimed that it has repeatedly

requested, in years 1980, 1989, 1gg0 and 1991 to be reconnected to

different exchange equipment. Telecom documentation makes no

reference to these requests, but does show that for a significant period

of time, Telecom did not pursue the options of relocating Golden

Messenger to AXE switching equipment. tt is noted that on 15

September 1992, during discussions between G Schorer and Telecom,

G Schorer suggested the transferto AXE exchange. Whilst Telecom

confirmed this on 16 september 1992 as an option even if only to try

an action ditferent to what had been tried before, it subsequenily

withdrew this option on 23 September 1992 (relevant exttac{ previously

referred to d paragraph 45).

INAPPROPRIATE BRIEFTNGS

52 On 9 August 1993 the Minister for Telecommunications wrote to

Telecom advising of serious complaints raised by customers known

generally as COT (Casualties of Telecom).

on lTAugust 1993 Telecom provided a brief on the cor custorners,

including Golden Messenger, to the Minister for Telecommunications

on progress that had been made with the customers. lt is AUSTEL's

view that this bdef shoufd have provided balanced and accurate advice

to ensure that the Minister was fully informed and in a position to make

sound judgements on issues at hand. lt is AUSTEL,s view that the

brief provided by Telecom to the Minister does not provide a balanced

34
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and full outline of the situation at hand and therefore created a situation

whereby the Minister may have formed the wrong impression due to

having a fess than comprehensive understanding of the issues ,

A number of statements have been extracted from this brief and

comments, in terms of the findings against the other allegations, are

provided. These comments form the basis of AUSTEL's view that the

briefing to the Minister was not a balanced or full representation of the

situation at hand.
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o' Extract

55 Financial settlements have been reached with each of the oiginal frve

anstomerc although with two exceptions (Japanese Epare pafts,

Sodbty Restannnt) the d)stomers continue to express dissatisfaction

with their seruie and one customer in pafticular (Cape Bridgewater) is

seeking to re-opn the issue of compensation. ft would be fair to ay

that even those anstomerc that are no longer active in the COT arena

will remain dissatisfied customers of Teleam.

Comments

Telecom did not convey to the Minister the impact of Telecom's-

statutory immunity from losses/problems priorto July 1991 and

that Telecom had advised the COTs of this in their dealings

regardi ng settlement matters.

By July 1991 the COTs were claiming that due to continued

inadequate service they had suffered business losses and that
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their customer bases had been eroded to such an erilent that

they were in financial difficulties.

36
A balanced brief would have advised of the capability of the

COTs to fund proceedings in the Federal Court.

This statement does not advise that the two COTs no longer

complaining of unsatisfactory service had ceased operating.

This statement does not advise that settlement with Golden

Messenger related to legalaction underthe Trade Practices Act

1984 and the Fair Trading Act 1985.

a

The seftlements reached to date have been, in Teteom's opinion, very

generous and have antained a not insignificant component beyond

that which uuld be supported by objective analysis of the fac'tual

evidence. This business judgement was made in the interests of

seftling the daims in a mannerthat clearly aMressed the customefs

perceived problems in the expectation that such settlement would

avoid ongoing debde (with associated costs) and alleviate the

acrimony that had developed over an extende.d period. This approach -

has obviously not been surcessful.

Comments

There issufficient evidence to suggest that Golden Messenger

has experienced problems with the network and that these
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problems impacted on its business operations. A balanced brief

would have acknowledged that netwok problems were found,

and whilst every etfort was made to repair such faults, they

would have impacted on the customer.

Telscom's reliance on its statutory immunity priorto July 1991

and insistence that as its testing regime couH not locate the

cause of the claimed ongoing problems it found no evidence

that the network was operating unsatisfactorily, were two key

items in the negotiation processes. These do not support

Telecom's claims that the claims were settled in a mannerthat

addressed the customers perceived problems.

In view of internal information confirming network problems and

advie of other network users that had ditficulty in reaching

Golden Messenger or experienced similar problems, Telecom's

reference to customers problems as perceived problems is not

considered a balarrced approach.

Extract

57 The businesses involved in these dispuies have att received very fail

treatment of their cases - some would argue that the settlements

reached have, in fac't, been excessively generous given the factuat

- evi&nce. Teleam's testing (whilst identifying some faults from time to

time) has repeatedly demonstrated the integrity of the network and

ample evidence exr.sfs to support this contention. onty one of the

customers (Golden Messenger) involved has been prepared to take

court adion against Telecom and this action did not retate to network

619
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r.ssues. Telecom would welcome the opportunity to present its case in

court but there is not arcepted mechanism for it to initiate @urt

proceedings on these matterc. Hence Teleom must antinue to bear

the brunt of negative media aciivity despite its attempts to resolve

these cases.

0610

3B

Comments

Golden Messenger has advised that its decision to accept a

settlement and not proceed with legalaclion was made on the

basis that it was not in a position to fund the legal action in the

Federal Court. lt should be noted that for five years prior to the

settlement, thd is for the entire duration of the dispute period,

Telecom maintained that the Flexitel System was satisfactory

whilst intemal@respondence trom technical and legal staff

acknowl@sd that

the system did not meet Golden Messenger operational

requirements (paragraphs 23,24 and 25 refer)

Golden Messenger was likely to be successful in

establishing that Telecom engaged in misleading and

deceptive behaviour (Legal Bienng Paper, d"t_"d 1 July,

1992, prepared by Principal Legal Otficer).

The above findings donot support Telecom's claim of COT

receiving fair treatment.
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comments offered against the previous extract regarding

Telecom's statutory immunity and non-finding of faults as

evidence that the network is performing satisfactorily are also 
Ag

applicable to Telecom's claim that COT received fairtreatment.

The statement regarding onty one customer being prepared to

take court action and this did not relate to netwok issues does

not reflect the ditficulties faced by the COT'in dealing with

Tefecom's statutory immunity priorto July 1991 orthe inability of

COTto sustain extended court action.

It should also be noted that Golden Messenger @mmenced

legal action regarding customer equipment sold and installed by

Telecom in June 1990, and that at that time it was the only

cource of legalac.tion available to Golden Messenger.

Telecom testing has revealed problems with the network, and

whilst this led to action to overcome the problems found, there is

sufficient evidence to suggest that these problems have

impacted on the levef of service to and business operations of

Golden Messenger.

The omment regarding testing demonstrating the integrity of

the network is not seerLas balanced. Telecom have found

major and minor faults in many components of the overall

network and whilst Telecom may choose to dealwith these as

individual situations, it would appearthat the cumulative and

ongoing effect on the customer is one of claimed ongoing

unsatisfactory service. This is best summed up by a statement
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contained within a Network Investisation Report 
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of another COT case (Lovey's Restaurant - see Appendix F) -

4A
Over a period of several weel<s, a number of faults were

identifred in different parr. of the network. These faulE

would not cause major difficulties idividually, but

ampounded to form a ampliated sequence of events

thd appeared as nntinuous seruice dittialty for the

anstomers in the €rea.
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INAPPROPRIATE SALE OF EQUIPMENT 901 0 6 1 e

Golden Messenger has claimed that Telecom advised that there were

no problems with the network and that Golden Messenge/s problems 4I

would be overcome with the purchase and installation of improved

customer equipment. The customer equipment re@mmended by

Telecom as most appropriate for meeting Golden Messenge/s then

cunent and foreseeable needs was the Flexitel System.

Documentation reviewed does not provide direct evidence to support

Golden Messengers claim that Telecom advised that probtems being

experienced would be overcome with the installation of new customer

equipment. However, the following extracts lrom the Telecom

quotation for the design and installation of the Flexitel System -

The equipment Teteqm has offered is the Ftexitet and meets

the seruie reguirements of your mmpany. lt is Teleam's

opinion that the system is the best and most advanced presently

available to Australian users.

Telecom selected the Flexitel only after intensive evaludion,

and proving to our own satisfac'tion the supeior facilities,

reliability and flexidility of the system.

along with the frequency of problems and deficiencies reported and

statements made by technical and legal staff within Telecom internal

cotrespondence (examples of which are provided within the Misleading

and Deceptive Behaviour section), indicates that Telecom assessed

and subsequently installed a system that did not meet these
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95 /requirements. Furthermore, whilst havinq internal expert advicelhat
problems did exist with the Flexitel system, Telecom maintained the
position that ths system was working satisfactorily.
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lN THE MATTER OF an arbitration
pursuant to the Fast Track Arbitration
Procedure

Between

GRAHAM JOHN SCHORER and Ors

Claimants

and

TELSTRA CORPORATTON LTD trading as

TELSTRA

Telstra

TELSTRA'S PRINCIPAL SUBMISSIONS

PART A. INTRODUCTION

For convenience Telstra's Principal Submissions have been divided into the following
parts:

a review of the scope of the arbitration. In particular, the identity of the
Claimants, the nature of the dispute that is the subject of this Arbitration and the
effect of the earlier settlement are considered;

a brief history of this Arbitration is provided as this is relevant to, amongst other
things, the future progress of this Arbitration;

the Claim Documents filed by the Claimants and their inadequacy is considered;

a review of the results of Telstra's extensive investigation of the Claimants;
services and other matters relevant to the claims made in the Claim Documents:

l
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adoption of Telstra's Quantum Submissions:

adoption of Telstra's Legal Submissions;

general submissions as to the history of Telstra and the service obfigations
imposed on Telstra; and

a conclusion.

PART B. SCOPE OF THE ARBITRATION

The Claim Documents

1. In this Arbitration, the Claimants have filed the following documents:

a document entitled "History of events and complaints about telephone
seruice difficulties problems and faults...' dated 15 June 1gg4 (the
"History"). This document was attached to a Statutory Declaration of the
same date by Mr Graham John Schorer;

a document entitled "lnterim Statement of Claim" dated 15 June 1g94 (the
"lnterim Claim"). This document was attached to a Statutory Declaration of
the same date by Mr Schorer;

a document entitled 'The Statement of Claim of the Claimants,, dated 29
December 1995 (the "second Claim"). This document was attached to a
Statutory Declaration of the same date by Mr Schorer; and

a document entitled "Statement of Claim" dated 30 September 1996 (the
"Final Claim").

(together referred to as the "Claim Documents")

(a)

(b)

(c)

(d)

2. There is a significant arnount of overlap in the Ctaim Documents. There was no
explanation from the Claimants as to which of Olaim Documents was intended to
be their actual claim document. Telstra, in its defence documents, primarily
addresses the allegations contained in the Final Claim as it was the later in time
and was therefore presumabty intended to replace the earlier documents.
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3.

ldentity of the Claimants

Schedule B to the Fast Track Arbitration Procedure (the "Rules") provides that
the customers for the purposes of this Arbitration are:

(a) Mr Graham John Schorer;

(b) Maller Schorer Trading Trust;

(c) Graham John Schorer Family Trust;

(d) Graham John Schorer Family Trust No 2;

(e) GM (North Melboume) Holdings pty Ltd ACN O0S 030 839;

(f) GM (Melboume) Holdings Pty. Lrd ACN O0S 905 046;

(g) Godden Nominees Pty Ltd ACN OOS 030 849; and

(h) Forty First Advocate Management pty Ltd AcN oOs 570 034.

According to the Australian Securities Commission's records, there are
numerous other entities that are apparently related to some or all of the
Claimants. Some of these entities apparently were or are operated from the
Claimants' current or previous premises and may therefore have shared some
telecommunications equipment with the Claimants.

Telstra is not aware of the structure of the Claimants' business and is unable to
determine what, if any other, entities were involved in the business known as
"Golden Messenge/'. Telstra has on numerous occasions sought clarification of
the structure of the Claimants. For example, in a letter to the Arbitrator dated 2g
October 1996, Telstra sought confirmation as to the identity of all the Claimants
aM all the entities that allegedly could have a potential claim against Telstra in
relation to the business known as "Golden Messenge/'.

On 1 November 1996, the Arbitrator wrote to the Claimants' solicitors indicating
that if he did not receive any submissions from the Claimants, he was likely to
direct that the only relevant entities were the Claimants. No submissions or
documents have been received from the Claimants and consequenily Telstra's
defence has been prepared on the basis that only the above listed eight entities

4.

5 .

6 .
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are the Claimants for the purpose of this Arbitration and that no otnei entitids
could have a claim against Telstra in relation to the business known as ,,Golden

Messenged'.

7. By reason of the above, Telstra submits any loss allegedly suffered by any entity
other than the Claimants is irrelevant to this Arbitration and that no award can be
by reason of this loss (if any).

8. Telstra further understands that no other entities could have a claim against Telstra in
relation to the telephone services provided to the business known as "Golden
Messengef.

Claim Period

9. In accordance with the Arbitrator's letter dated .l
defence has been prepared on the basis that
commences in April 1986.

November 1996 Telstra's

the relevant claim period

' t1 .

12.

10. Telstra submits that no award can be made in tavour of the Claimants for loss (if
any) suffered prior to April 1986.

The Dispute and the Flexitel Litigation

The Rules provides for arbitration as a final and binding method of resolving the
disputes ("the Dispute") listed in Schedule A between Telstra and the Claimants.

The Dispute is defined in schedule A to the Fast Track Rules as:
"For Graham schorer (plus other related claimants, companies, etc):

1. The liability of Teleam to the claimant in respect of atleged seruice
difficulties, problems and taults in the provision to the itaimant of
telecommunications seruices (other than the matters covered by the
earlier settlement between Graham schorer's company and relecom);

2. lf relecom Australia is found tiabte in accordance with paragraph l
above, the quantum of compensation payabte by Telecom euitratia to
the claimant for the claimant's proven loss (other than in relation to the
matters covered by the earlier settlement between Graham Schorer's
company and Telecom)."



13.

14.

15 .

16 .
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It is therefore essential to determine what are the matters covered by the ,,earlier

settlement" as these are excluded from the current Arbitration.

The reference to the "earlier settlement" is a reference to the setilement of the
Federal Court proceedings no. VG193 of 1990 commenced by G.M. (Melbourne)
Holdings Pty Ltd ("GM") against Telstra in July 1990 (the "Flexitel proceedings").

Attached to these submissions as annexure A is a copy of certain pleadings filed
by GM in these proceedings.

These proceedings were settled after GM accepted in March 1gg3 the amount of
$200,000 that Telstra had paid into coud.

In the Flexitel Proceedings, GM essentially claimed damages for Telstra's
conduct in relation to the supply and alleged malfunctioning of the Flexitel
system that was provided to GM by Telstra in July 1987. GM claimed that it
suffered and continued to suffer loss and damage because of the deficiencies in
the Flexitel system. GM claimed that the Flexitel caused and continued to cause
GM to lose (amongst other things) clients and carriers. GM claimed the sum of
$2,209,791 as damages.

The adequacy of the settlement of the Flexitel Proceedings is not for re-
examination in this Arbitration. Any loss that was caused by matters that were
the subject of the Flexitel Proceedings are expressly excluded from the scope of
this Arbitration. Therefore, any loss caused by the performance of the Claimants'
Flexitel is excluded from the this Arbitration and may not be the subject of an
arbitral award.

The Glaim Documents fibd by the Glaimants do not expressly acknowledge the
affect of the settlement of the Flexitel Proceedings. HmerrerT6l3tia SubmitC thaf
the Claimants are obliged to distinguish between the loss (if any) caused by the
Flexitel and the loss caused by other sources for which the Claimants allege that
Telstra is responsible.

17,

18 .
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PART C. HISTORY OF THIS ARBITRATION

19. Telstra submits that the history of this Arbitration is relevant as it provides the
background as to why Telstra has now submitted its defence although the
Claimants, in Telstra's submissions, have not provided sufficient claim material to
justify Telstra filing any defence or any award being made in the Claimants'
favour.

20. Telstra's submits this history should be taken into account by the Arbitrator in the
future direction of this Arbitration.

Set out below is a brief history of this Arbitration

(a) On 21 April 1994, more than two years ago, Mr Schorer on behalf of the ?,,/.i
Claimants signed a Request for Abitration in accordance with the Rules. ,r,,,'
The Claimants' claim and supporting documents were due shorly
thereafter;

In June 1994, Telstra received the Claimants' Interim claim and the
History which was supported by a Statutory Declaration of Mr Schorer;

In 1994, Telstra advised the Claimants in writing what further documents
and information that Telstra considered should be included with the
Claimants'final claim documents. Included as annexure B to the Statutory
Declaration of Peter Crofts filed by Tetstra in this defence is the
documents and information identified by Telstra. Essentially, Telstra was
seeking documents that would be relevant to the Claimants' allegations
that there were technical problems with the telecommunication seruice
provided by Telstra and the effect of those problems on the Claimants'
business;

In December 1994, Telstra received the Second Claim. As with the above
claim documents, this document is a very general document and was not
supported by any further documentary evidence (other than the attached
spread sheets);

(b)

(c)

(d)



(e)

(g)
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At a meeting on 5 February 1996, the claimants' indicated they would
provide a list of 5 or 6 "problem areas" from the list of exchanges prepared

by Telstra. Subsequently, Telstra received one of the Claimants, maps
with 90 areas circled being the areas from which the Claimants claim they
had difficulties receiving calls;

on 10 April 1996, a meeting was held to again try and resolve the issue of
providing documents to the Claimants. Telstra gave a presentation at the
meeting providing a general outline to the routing of traffic in the network,
emphasising the dynamic nature of the network;

It was agreed at this meeting that the Claimants would ask certain
questions which would be provided to Telstra for it to consider. Telstra has
on various occasions requested these questions;

The Claimants still have not complied with the steps agreed on 10 April
1 996;

On 22 July 1996 the Abitrator directed that the Claimants file their
statement of claim in accordance with clause 7.2 of the Rules:

on 30 september 1996 the claimants submitted the Final claim;

On 9 October 1996, Telstra wrote to the Arbitrator in relation to the failure
of the Claimants to provide the documents and information identitied by
Telstra as being relevant to this Arbitration;

the Claimants have not provided any further information other than the
documents referred to above. ln particular, the Claimants have not
provided any of the documents identified by Telstra as being relevant
even though the Claimants could be expected to have most if not all the
documents identified:

the Claimants have refused to consent to Telstra being able to use the
documents discovered by the Claimants in the Flexitel Proceedings which
Telstra currently has in its possession;

(f)

(h)

(i)

0)

(k)

(l)

(m)
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the Claimants have refused to provide written permission to some of their
employees, ex employees and business associates to allow them to
provide information to Telstra about their telecommunications service;

the Claimants have refuse to provide written permission to some of their
service providers ie Motorola and AT&T to allow them to provide
information to Telstra about the Claimants' telecommunications service:

Telstra has not received any documents from the Claimants in response
to the above requests notwithstanding that the Claimants would have
some or all of the documents requested.

PART D. THE CLAIM DOCUMENTS

Clause 7.2 of the Rules requires the Claimants to prepare a Statement of Claim
and any written evidence and submissions in support which are to include with
sufficient particularity;

'7.2.1 the identity of the Claimarnt;

7.2.1 the seruice difficulties, problems and faults in the provision to the claimant
of telecommunications seruice which are atteged to have occurred
including the periods over which such seruice difficulties, problems and
faults allegedly occurred;

7.2.3 the loss allegedly suffered and particulars of how that toss is calculated.,'

Clause 6 of the Rules requires'all written evidence in the form of an affidavit or
Statutory Declaration.

(n)

(o)

(p)

22.

23.
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24. In this context, the Claimants have asserted that there is a basis at law in their
claim for compensation and, in the Final Claim, they have set out the factors on
which they rely to attribute legal liability to Telstra in respect of alleged faults or
problems in the telephone service provided to the Claimants. In particular, it is
alleged that:

25.

26.

(a) Telstra breached a contractual duty (express or implied) to the Claimants
in the supply of telecommunication services;

(b) Telstra owed a statutory duty to supply telecommunication services to the
claimants and, in the circumstances, it has breached such duty;

(c) Telstra owed a common law duty of care to the Claimants and, in the
circumstances, it has breached such duty; and

(d) Telstra is liable by reason of provisions of the Trade practices Act (in
particular, sections 52 and 53) and Fair Trading Act 1985 (section 12).

Telstra denies that it breached any of the above duties to the Claimants or that it
engaged in conduct in contravention of the Trade Practices Act and Fair Trading
Act 1985.

Telstra has analysed the Claim Documents but has not been able to identify the
particulars or basis upon which the Claimants assert that Telstra has breached
any alleged legal responsibility which Telstra may have, or may have had, to the
Claimants in respect of the provision of telecommunications services. The
Olaimants have also faited to provide particulars of the faults relied upon to
s0bstantiate these claims.

The allegations made by in the Glaim Documents €ue unsubstantiated and
uncorroborated. The evidence in support of the Claimants' claim is made up
solely of the Claimants' own assertions. This is important as many of the
complaints, by their nature, are complaints of which the Claimants can have no
personal knowledge. For example, complaints of phone engaged when not
l"BWN"), not receiving ring ("NRR") and recorded voice announcement ("RVA")
ean' only be substantiated by the incoming caller. Telstrd'accepts that the

27.
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Claimants must, of necessity, derive knowledge of these comptaints through
other Persons. However, the Claimants have not provided third party verification
or corroboration of any of their complaints. As a result ther6:is no foundation
upon which reasonable inferences can be made.

Much of the Claimants' evidence that faults occurred is based on the Claimants'
assertion of telephone service problems reported or allege'dly reported to Telstra.
It is submitted that the fact that a telephone service complaint was reported does
not necessarily mean that an actualfault occurred.

Even assuming the Arlcitrator accepts that the Claimants have suffered losses
over the claim period, unless the Arbitrator is able to conclude that Telstra
caused the loss claimed, there is no basis for a claim against Telstra. Telstra
submits that there is no such basis.

Telstra has identified documents that it submits should have been provided by
the Claimants. Not only have the Claimants not provided these documents but
the.Glaimants have atso not allowed Telstra to obtain aceess to other documents
a-htf intormation.

Telstra submits that based on the Claim Documents there is no material that
could substantiate an award in the Claimants'favour in this Arbitration.

PART E. TELSTRA'S EVIDENCE

34. Telstra refers to and adopts the material contained in the Briefing Document
lodged as part of Telstra's Defence Documents and the Statutory Declarations
made by Telstra technical and customer service statf and non-Telstra personnel.

Primarily the Claimants have based their claim on loss of business caused by:

(a) their clients being unable to call them. The Claimants allege that their
clients when calling received false busy, ring tone without call registration
at the Claimants'CPE, silence, RVA, disconnections, etc; and

29.

30.

31.

32.
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the inability of the Claimants to be able to contact their carrier drivers by
radio systems that rely on Telstra's leased line services.

33. Over the Claim period, Telstra has extensively investigated the
telecommunications services provided to the Claimants. In doing so, Telstra has
examined the performance of the three main aspects of their service being:

(a) the telephone exchanges that have been important to the Claimants for
call delivery;

(b) the Claimants' Customer Access Network (,,CAN"); and

(c) the Glaimants'Customer Premises Equipment ("CpE").

34. Set out below is a summary of the information Telstra has been able to identity
relating to the provision of services by Telstra to the Claimants. The supporting
documents and Statutory Declarations are filed by Telstra in this defence.

Background to the Claimants' services

35. The telephone exchanges that the Claimants' PSTN and ISDN services were
connected to since April 1986 were:

(a) North Melboume ARE-11 exchange (NMEL), provided the (03) 329-7xxx &
Oxxx services from April 1986 to April 1995;

(b) Notth Melbourne ISDN exchange (NMEX), provided the (04) 286-00xx,
286-02xx, 287'07xx, & 287-70xx services from 15 December 1993 to
present;

(c) North Melboume System-12 exchange (NMEE), provided the (03) 329-
Txxx & 0xxx seruices from April 1995 to April 1g96; and

North Melboume System-12 RTSU (NMEK) parented off Brunswick
system-12 Host (BRUB), provided the (08) 9348-gxxx services from April
1996 to present.

(b)

(d)
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36. The Claimants have emphasised in the Claim Documents the importance of
incoming calls to their business and that the problem they experienced related to
incoming calls. Due to the structure of the Claimants' telecommunications
systems, the following exchanges are the most relevant to the Claimants'
incoming calls from their clients (ie demand and major customer groups) :

(a) April 1986 to 15 December 1993 - NMEL;

(b) December 1993 to present - NMEX.

Claimants' Complaints

97' .li the period July 1987 to date, Telstra has been able to locate records of 286 l
comptaints made by the Claimants; This analysis does not include complaints
relating to the Claimants' leased line services. This is an average of Z1S
complaints per month or less than one complaint per service per annum.

38' Of these complaints, Telstra was able to identify the cause or the probable cause
of 88 complaints (37.3%). The causes of these complaints were as follows:

(a) 25 - exchange or network faults (29.4"/");
(b) 4 - Customer Access Network (4.5%);

(c) 40 - Claimants'Ftexitels (45.5%);

(d) 14 - Claimants'other CpE (15.9%); and
(e) 5 - Claimants' mis-operation or other conduct (5.2%\.

39. Therefore the majority of complaints with identifiable causes were either the
Claimants' responsibility (Claimants' other CPE and Claimants' mis-operation or
other conduct) or due to the Claimants' Flexitels (which are excluded from this
Arbitration) which when combined equates to 59 or 670/o of the causes.

Claimants' Exchange Performance - PSf f

40. Generally the PSTN exchanges (NMEL, NMEE & NMEK) performed well within
Telstra's intemal targets and/or Telstra's BCS tariff undertakings. However
callers to the Claimants in late 1987 to mid 1989 could have experienced some
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congestion. Telstra's estimates of the level of congestion for callers from the
Melbourne metropolitan region to the claimants for this period is:

(a) 1"/" trom September 1987 to June 1988;

(b) 5.60/" for two weeks in June 1g8B;

(c) 2.8o/" from July 1988 to October 1988; and

(d) 1.2o/" from November 1g8g to July 1989.

41. Apart from the above congestion, the records and data that Telstra has been
able to locate together with the Statutory Declarations filed by Telstra in this
defence contirm that these PSTN exchanges were not responsible for the level
of complaints that the Claimants made and that their performance did not
adversely impact upon the Claimants' business.

Claimants' Exchange Pertormance - ISDN

From 15 December 1993 the Claimants primary telecommunications service was
an ISDN service (Macrolink) which was connected to NMEX.

The records and data that Telstra has been able to locate together with the
Statutory Declarations filed by Telstra in this defence estabtish that the
performances of NMEX and the Macrolink were excellent and well within
Telstra's intemal targets and/or Telstra's BGS taritf undefiakings. For example,
TROB data shows an average network loss of less than 0.1% to the Claimants,
ISDN code ranges for January 1994 to August 1996. The performance of NMEX
and the Macrolink did not adversely impact on the Claimants' business.

Claimants'CAN

In the period April 1986 to date, Telstra has been able to locate records of only
four faults in the claimants CAN for their lsDN and psrN services.

The Claimants' PSTN CAN generally consisted of over 40 lines from 1g86 until
April 1996 when the Claimants reduced their PSTN lines to 8. Taking this into
consideration, these four CAN faults would not have had any significant impact
on call delivery to the claimants (and consequenily their business).

42.

43.

44.

45.
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46' The Claimants also have a 30 Channel ISDN Macrolink service provided on 15
December 1993 (that uses the CAN from NMEX to the Claimants' premises).
Telstra has not been able to locate records of any CAN faults for this Macrolink
having occurred and this CAN had no adverse impact on call delivery to the
Claimants (and consequenfly their business).

Claimants'CPE

47. The Claimants'CPE has consisted of a Multiphone (from 19g6 to April 1gg7),
Flexitel/s (April 1987 to April 1996) and an AT&T pABx (october 1992 to
present). The CPE primarily responsible for receiving incoming calls changed
over time as follows:

(a) 1986 to April 1987 - the Multiphone;

April 1987 to October 1992 - the Flexitel/s: and

October 1992 to present - the AT&T PABX.

48. The performance of the Flexitel was the subject of the Flexitel Proceedings and
is outside the scope of this Arbitration. Consequenily, the Ctaimants are not
entitled to compensation for any loss or damage caused by the Flex1eys. As the
PABX was not purchased from Telstra and has not been maintained by Telstra
the Claimants are not entitled to compensation for any loss or damage caused
by the AT&T PABX.

49. There are 40 and 14 complaints caused or probably caused by the Claimants'
Flexitel/s and AT&T PABX respectively. These represented 67"/o of the
complaints with identified causes. lt is clear that the Claimants' CPE contributed
significantly to their complaints.

Claimants' Leased Lines

The Claimants have had five leased lines in total for the claim period, three were
standard leased lines and two are leased lines used for radio transmission. The
three standard lines have over 19 years of combined service with no records of
complaints reported. The two radio leased lines have had six complaints

50.
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recorded as having been made, of which 2 were caused by Telstra and 4 were
caused by the Claimants'CPE.

51. Telstra is unaware what the Claimants used the five leased lines for, however, it
would appear that faults with these lines would not have prevented the
Claimants' clients contacting them. In any event, the identified faults attributable
to the leased lines are insignificant in number and etfect to the Claimants.

General Obseruations

52. During the whole of the claim period, Telstra:

(a) had in place procedures by which complaints about service difficulties
could be made by customers, including the Claimants;

(b) had in place procedures to enable investigation of reported service
difficulties;

(c)

(e)

of(d)

properly investigated the Claimants' reports of service difficulties
accordance with established procedures;

undefiook extensive testing and monitoring exercises in the course
investigating the Claimants' complaints;

had in place equipment and appropriate preventative and reactive
maintenance procedures to identify faults and/or potential faults;

had procedures in place to rectity identified faults and/or potentialfaults;

replaced cAN cabling, exchange eguipment and cpE on various
occasions to eliminate possible sources of service difficulties even though,
with few exceptions, there was no evidence that the replaced cabling and
equipment was faulty;

provided additional services to the Claimants without cost on an ex gratia

basis.

(f)

(g)

(h)
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Telstra found on numerous occasions that it was the Claimants (or their
employees) who had failed to properly utilise their own CPE equipment by, for
example:

(a) failing to answer their telephone properly causing the "hookflash" problem
with the Flexitel;

advertising unallocated PABX telephone numbers and incorrecily
configuring their PABX so that callers to these unallocated numbers would
receive busy tone instead of a recorded message;

claiming that callers received a busy signal when their telephone was idle,
when monitoring data showed the telephone was in use;

(d) dialling insufficient digits and misdialling numbers.

54. Telstra's response to the Claimants' fault complaints was pro-active and
included:

(a) special inspections of the Claimants' exchange (NMEL - at the time),
Customer Access Network ("CAN") and Customer Premises Equipment
("cPE");

(c)

the use of a variety of call event recorders to monitor activity across the
Claimants' telephone lines (including ELMI);

special investigations by National Network Investigations ("NNl") into all
aspects of the Claimants'telephone service; and

Service Verification Tests (when and to the extent permitted by the

Claimants).

PART F. OUANTUM SUBMISSIONS

55. Telstra refers to and adopts the expert Statutory Declaration of Mr Crofts in

relation to issues of quantum pertaining to this claim and the Legal Submissions
insofar as they relate to quantum.

53.

(b)

(c)

(b)

(e)
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PART G. LEGAL SUBMISSIONS

Telstra refers to and adopts the legal submissions contained in the separate
document headed "Telstra's Legal Submissions" lodged as paft of Telstra's
Defence Documents.

PART H. BACKGROUND TO THE AUSTRALIAN
TELECOMMUNICATIONS REGULATORY STRUCTURE

History of Telstra

56.

57 .

59.

58.

Prior to 1989, telecommunications services were provided by the sole
telecommunications carrier in Australia, the Australian Telecommunications
commission, trading as Telecom Australia. Telecom provided
telecommunications seryices in accordance with the provisions of the
Telecommunications Act 1975.

In 1989 the Australian government undertook its tirst steps towards introducing
competition and deregulation into the telecommunications industry in enacting
the Telecommunications Act 1989. This Act was enacted to establish the legal
framework for the introduction of competition. A new independent regulatory
body, AUSTEL, was set up pursuant to the Act to regulate the provision of
telecommunications services in Australia.

The Australian government implemented further changes to the
telecommunications services industry through the introduction of the
Telecommunications Act 1991 and related legislation. Telecom Australia and
OTC were merged to form the Australian and Overseas Telecommunications
corporation (AOTC). Later, the name Aorc was changed to Telstra
Corporation Limited.

AOTC/Telstra was granted a general carrier licence pursuant to the
Telecommunications Act 1 991 .

60.
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Telstra's Customer Relationship and Seruice Obligations

62.

63.

Telstra does and always has provided fault reporting bureaus to give assistance
to subscribers experiencing difficulties or faults with their telephone service.
These bureaus are staffed 24 hours a day and all customer repoiled difficulties
are subsequently forwarded to a database for analysis and further action if
required. After problems are reported, the bureaus direct competent technical
staff to examine the reported difficutty or fault and to rectify established
difficulties or faults without cost or charge to the subscriber.

The fact that a complaint is made by a customer in relation to a telephone
service does not necessarily mean that a fault exists. Although faults can and will
inevitably occur, the fact that a fault occurs does not mean that Telstra has any
liability for the consequences of that fault even if it is attributed to a Telstra
network or system.

Telstra does not guarantee to its customers, and has never guaranteed, the
provision of a fault free telephone service. A fault free telephone service is
impossible to provide, due to the nature and magnitude of the telephone network
and the inherent nature of electrical circuits, telephones and tetecommunications.
Even where faults are shown to exist the customer's misunderstanding of CpE,
mis-operation of CPE and CPE wear and tear is often responsible for the fault.

I

65.

64. Telstra provides services to the Australian community under the
Telecommunications Act 1991 (the "Act") and prior to that enactment, its
predecessors.

Telstra does not, and never has, had a duty to provide a specified level of
seruice to an individual customer. Under the Act, Telstra's chader is to provide

services to the Australian community as a whole. Whilst section g(aXiii) of the
Act makes it an obiective, but not a standard or legal requirement, of Telstra to
ensure that telephone services are supplied at performance standards which
reasonably meet the social, industrial and commercial needs of the Australian
community, there is no legal obligation or duty brought into existence by the Act
in favour of individual members of the public.
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Any assessment of Telstra's obligations and responsibilities must take into
account the following factors:

the vast cost of designing, establishing and maintaining the network;

the size of Australia and the demographic spread of the Australian
community;

Telstra's obligation to ensure that standard telephone services are
reasonably accessible to all people in Australia (known now as the
"universal service obligation" and, prior to 1991, as the "community
service obligation");

the financial ramifications of providing this level of service;

the availability and allocation of public resources;

the cost and availability of new technology solutions;

the complexity of network design and engineering; and

the large number of calls carried each day by Telstra.

CONCLUSION

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

PART I.

67.

69.

68.

The Claimants' Claim Documents do not disclose the basis of any legal
responsibility which Telstra may have, or may have had, to the Claimants in
respect of the provision of telecommunications services.

The Claimants' allegations are uncorroborated and are unsubstantiated.

Telstra has devoted an enormous amount of time and money investigating the
Claimants'complaints. Telstra has endeavoured, over a considerable period ot
time, to assist the Claimants in locating the cause of their complaints. Telstra to
date has been unable to identify any faults in the network that could explain the

@vef' of complaints made by tfre Claimants.
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Based on all the records and data that Telstra has been able to locate and the
Statutory Declarations that Telstra has filed in this defence, the Claimants
generally received a very good service. By far the major identified cause of the
Claimants' complaints were their various CPE. However, as indicated below
there was some congestion that would have had a minor impact on the
Claimants' incoming calls for a period of 14 months.:trlb other Telsira customers

':in tnp Claimants' immediate geographical location have made cornptaints of
seruice difficulties to the same extent that was reported by the Claimants or for

' 'an-y extended period of time. The faults found and rectified could not have been
responsible for the level of reported seruice difficulties.

The overall level of seruice provided to the Claimants by Telstra in terms of
complaint co-ordination and investigation, pro-active special inspections, line
testing and monitoring, exchange testing and, where necessary, fault rectification
was in fact at a very high level as evidenced by the various Statutory
Declarations and documents filed by Telstra in this Arbitration.

The complaints made by the Claimants were, over the entire period of this claim,
handled diligently by Telstra by ensuring that investigations and testing were
promptly undertaken by experienced and appropriately qualified Telstra technical
staff trained to investigate and rectify the matters complained of as evidenced by
the various Statutory Declarations and documents filed by Telstra in this
Arbitration. The technicians and engineering statf were highly trained in
operating and maintaining the equipment, exchanges and services provided to
the Claimants.

Telstra further submits that it is not obliged to provide a fault free service and
Telstra cannot guarantee that its service will be fault free.

Further, the faults claimed by the Claimants, even if proved, would not entitle the
Claimants to the sum claimed by them. This is established by the Statutory
Declarations filed by Telstra in this Arbitration. Reference is made in particular to
the $aUtbry Deelaration of Mr Crofts.

71.

72.

73.

74.



There should be no finding for the Claimants, having regard to all the

circumstances.

+r/



AS AT: 6IH i.tAy, 1993. e5t060818#
A ERIEF SUI'il4ARY OF FYFIJT( DFE''N'r

t -

Golden l ' lessenger contacted rerecom.Footscray District office, regardingcont inuous service di f f icurt ies:which w;; . - ; r ; ; ; ; r i rg i " ' i i ; ; " : ; i ; ,  pracinsSolden at  r i 's t< of  c l tent  io i i ]  due to Ie l"coi-rJ iated di f f icul t ie i_
The te jephone serv ice d i f f icu l t ies Golden ! /ere exper ienc ing:_
a)  The c l ient  r ing ing Gorden ro: ]1  have. the te)ephone r ing out  as i f  therevas no one in  at tendance to ansver  the ca l i . -
b)  Cl ients  r ing ing Golden would receive an engaged s ignal ,  gs though a l lGoldens' r ines-nere_busy ,r,"r' ir-i"lr.ir,lr'ii;; ;;il, 

'illi 
ilior"va i t i ng  to  take  ca l Js .  

'  - - !  '  v "b . - s

c)  Golden c l ients  would receive.a pre-recorded message stat ing that  , th is
nurnber  is  no ronger  .o i lb . i .a ,  br .ur" - ior i i t t 'vou,"  current  te lephonedi rectory and t ry  againr .

d)  t ' lhen c l ients  wer \able to  make.contact  wi th  Go. lden,  the ca l l  would drop*i -up-?l._answerin\ the ca tt ano/or 
-Jr"i i i  - ih"-""onr"rsation.

{ Frr. John sear,.l,_ :";i}iG;r*r,;.;: 
t,*"r*_ 

-,*;fu -
investigation of Netr,rork unJ i i. i iung..

)

I

John Sear ie
tha t  Go lden
t h e  i n t e r n a l
(Go' lden was
t h e  f a u l t s ) .

reported that the'e was nothing h,rong with the Network or Exchangevas connected to',  Ai l  the p"oSrems were directiv-"onnected tor ' iult iphone teJephon" ,yi i"[-c; i ; ;" was rent:.ng frorn Telecom.advised by Telecom to p i rchas.- i -n"*  terephone system to cure

l l r '  Sear ' le  oroanised a senior  Telecom conmunicat ions consul tant  to  s tudy6oldens,  te le iommunicat ions-opelat fons,  to-" j " i r " -what  new te lephone systernto purchase, that woura meet-6or;;r; ;-;r; ;"; ; ' . ; ;  forseeable futurerequirements and needs.

1987 - JULy:-

Golden purchased^a new Frex i ter  system f rom Terecom, which vas insta. r . redon lSth JuJy,  1ggl .  .  
- - -  ' '

The i lexitel systern was recomnended by Telecom to meet GoJdensr current andtorseeable future requirenents anj n"6dr.----- '-  
-v ,n

4s2 i

ooOd ii
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l_23AS AT: 6TH i ' iAY, '1993.

A tsRIEF SUI4I4ARY 0f EVTNIS REGARDiNG G0LDEN I'IESSEI{GERSIDEALINGS lt l ITH TELEC0f' l :-

t)

T9_86 
- JUNE/JULY:-

Golden l ' lessenger  contacted fe lecom Footscray Dis t r ic t  o f f ice,  regard ing
con t i nuous  se rv i ce  d i f f i cu l t i es  wh i ch  we re  i nc reas ing  i n  i n t ens i t y ,  p l ac i ng
6o1den  a t  r i ' s k  o f  c i i en t  l oss .  due  t o  Te lecom re l a ted  d i f f i cu l t i es .

The  te jephone  se rv i ce  d i f f i cu l t i es  GoJden  rye re  expe r ienc ing : -

a )  The  c l i en t  r i ng ing  Go lden  wou ld  have  t he  t e l ephone  i i ng  ou t  as  i f  t he re
! /as  no  one  i n  a t tendance  to  ans le r  t he  ca l l .

b )  C l i en t s  r i ng ing  Go lden  wou ' l d  r ece i ve  an  engaged  s i gna l ,  as  t hough  a l l
Go ldens '  l i nes  v re re  busy  r vhen  i n  fac t . t hey  were  f ree ,  w i i h  peop ie
va i t i ng  t o  t ake  ca l l s

c )  Go lden  c l  i en ts  v rou ld  rece i ve  a  p re - reco rded  messag ,e  s ta t i ng  tha . t  ' t h f  s
nu rnb6 r  i s  no  l onge i  connec ted ,  p ' l ease  consuJ t  you i  cu r ren t -  t e ' l ephone
d i r e c t o r y  a n d  t r y  a g a i n t .

d )  l , / h e n  c l i e n t s  w e r \  a b l e  t o  m a k e  c o n t a c t  w i t h  G o ] d e n ,  t h e  c a l l  w o u l d drop
ou t  upon  answer in \  t he  ca l l  and /o r  du r ing  the  conve rsa t i on .

A  i r i r .  John  Sear le ,  sen io r  f e lecom Eng inee r ,  under took  t , o  do  a  tho rough
inves t i ga t i on  o f  Ne twork  and  Exchange .

1987 - LATE JANUARY:-

, ]ohn Sear ie  repor ted that  ther .e was noth ing wrong vr i th  the Network or  Exchange
tha t  Go lden  r vas  connec ted  to .  A l j  t he  p rob lems  were  d i rec t l y  connec ted  to
the  i n te rna l  l ' i u l t i phone  te iephone  sys tem Go lden  was  ren t r ' ng  f rom Te ' l eco rn .
(Go lden  was  adv i sed  by  Te lecom to  pu rchase  a  new te lephone  sys tem to  cu re
+  L ^  € - . .  I  + -  

' \
t , r r s  I  q u  l  L > / .

i " l r ,  Sea r le  o rgan ised  a  sen io r  Te lecom Cornmun ica t i ons  Consu l tan t  t o  s tudy
Go ldens '  t e lecommun icq t i ons  ope ra t i ons ,  t o  adv i se  wha t  new Le lephone  sys te rn
to  pu rchase ,  t ha t  r vou ld  mee t  Go ldens '  cu r re r i L  and  fo rseeab le  fu tu re
requ i remen ts  and  needs .

1987  -  JULY: -

GoJden  pu rchased  a  new FJex i te l  sys tem f rom Te lecom,  v rh i ch  was  i ns taJ led
on 

' lEth 
Ju 1y,  1987 . ,

The  r l ex i t e i  sys te rn  was  recomnended  by  Te lec , :m  to  mee t  Go ldens '  cu r ren t  and
fo rseeab le  fu tu re  requ i remen ts  and  needs .

r@

GS 4f2
co$d i



fhe r - lex i te l  vas
the then Telecon
mnpetitors"

l he  i ns ta l l a t i on
mus i c  t on  ho ld r ,

2 - 95/0609-02

represented as being far superior and more
Cormander tel.ephone-system used-by Goldens t

the .F lex i te l  sys tem ins ta l led  was
headsets etc.  ) .

130
f l e x i b l e  t h a n
major

of
no

i nco rnp le te ,  ( t . e .  no

i

-
-

6olden dernanded a. meeting with senior Telecom l,tanagement, regarding the
; l i i i : ; ir ; jr ter. 'nhone seiice unJ-ror, 

" i . ; i i ; .1;"1; u resutt-of seivice

A meeting-was held vhere Telecorn undertook to- ' look at the Exchange performanceand  the  r r l ex i t e l -pe r fo rman . . - i nJ  i nves t i ga t . -eo i i . n r ,a l l ega t i ons .o f  i t sincornplete insta l  i  a t ion.

1988 - JANUARI:-

ftl;Til"'F?:l*:,.|:::,yi:.::^p.i?ll:i with the mervork,_the Exchanse, denf ed:::'^:1",:l:l:*t-:n;1al1itien"oil'i; ;i&;rlri=ixli-li,iii""'l"il"fil,'ilwas not functioning in accordance 
"iir, 

-erii!;;;'";;#ffi#:

,/l

i l i:i lig.-and date to arranse for ther e m o v a l  o f  i h o  F l ^ - + + ^ r  - -  r L ^  L;:T:iJ ll, il.. lllllllJ i ̂ "i^ :6: f : ;i_ F;' i" r..l,"lffJ:#"iflir'i["Jn]ou r a3i,ff1 j.:"ll: ::::::j:d: :-i:l ;r ii ii;"i";; ; ffiil. ;:":;:;ff',f;1i'ol!"il"[e I inr i n a te oui prev iou i-'. "u i.. ; rr;iJit i:r';:';.t;"ff. ;lt;;3" :iff ', l;,o.

I 988 - FEBRUARy/IrARCH:_

i ' lany lneetings were held with senior i ; lanagement o.f relecorn, vrhere statementsvrere made that the Netrvork ,ut-noi at faui l- iro ir," Exchange was not at fault.
Te lecom stated that  the i r  fau l !  lgpol ! :  database d id not  suppor t  the cra i rnsresardins Goldens' telephon"-oirii irif i.;:-(i l; i i... referrins to the
;?[il:tttted 

database cornplainti 'compilea frorn-[he raurt repor[s made to

Go'lden pointed out that.they-had been advised to r ing other terephone nunrbersto lodEe their complainti .  
- 'r i ' rJ-t" j ipl; ;" 

,r iuJ" boraen was advised to r inshad changed a nurnbe.or i i ,ner' ; ; ; '  1986_19gg.

006 12
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Golden conducted i! :-9"1 independent telephone survey of other users.in Northl. leJbourne and identff ied approximately sixty (6Oj otler n""i f , 'n"i [ou.n"
telephone dependent users, ivho were.experiencing-the ;;*- l ; i" i l ; ; ;
dif f icult ies of equal or greater and/or lesser iniensity, who stated thatTelecom had also told them that they,rere ihe oniy.t i . i i  i r-t f , .-rv".g,l4e lbourne d is t r ic t  cornpla in ing.  o f  t [ is  proble,n.  

" - "

Schorer organfsed a Telecom meeting at Golden and had tryo North l . lelbourneTelecom telephone dependent cl ienti  at thai;. ; f ;n;.

one of  the c l ients-was being to ld  to  rep lace the i r  in ternal  te lephones,  asit rvas the cause of their pioblems.

1988 - APRIL (AppROX..):-

Telecom_replaced the then exist ing Golden Frexi te l
Flexitel system that had a lot of rnodifications, 

-io

system. to rneet Goldens t requirements.

1988 - SEPTE|'|B{8:-

Telecorn s tated they.could not  prov id i  any ind icat ion of  uhen they were goingto upgrade the o' ld.ARE Exchange to the niw AXE eguipment at North l , lelbourne.They did state that what-AXffircfiang.t-r.r.#tirpr.iuournJj,j*:erc- rtdfir.l--.------.-.Exchanges that  wouldnr t  su i t  Goldeni ,  u ; ; l i . i i io i .

Te leconl  were not  prepared to  prov ide out  o f  area d ia l l ing at  the i r  expenseto bypass the North i ' lelbourne'Exchange. tn_""iponse to 6olJeni; 'questionregard ing re locat ion of  the business to  an Exchange area that  d idnt t  have
!1,":" problems, TeJecorn were not prepared to provide Golden rvith a l ist ofthe' ir rnetropoli tan exchanges that di i  noi r, ir !  ir , is problem.

l:t i : t  Telecorn persgya,-l , 'denied that Gorden was experiencing telephonedi f f  icu ' t t ies caus{y Nerwork.  Exchanse- ; ;d l ; ;  ,= i ! r t t . l .  
' -  - - ' - ' " '

fe lecorn wrote.  
kr ! : l - : !? ! i "e  that  Golden was not ,  be ing d isadvantaged bythe serv ice i t  wa\receiv ing,  as l t  vas equal  to  the s tandard of  serv icereceived by Goldens\  d i rect -compet i tors .  

's '

Senior relecoin personnel jmplied that the only uay Te'tecom uould b.e in aposi t r 'on to  respond to Goldensrdemands of  ou i  o f -area d i t l i ing-u i i7o"  n"- ,te lephone.equipment  and/or  compensat ion,  could only  be ; . I ; ' ; ;o ; " ; "n  Goioe,ri ns t i ga ted  l ega l  p roceed ings .

)

-
- system uith another

try and get the telephone

I
I
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I t  rvas expla ined that  Telecour ,  by the sheer  s ize of  the i r  9  n i , l l ion p lus
. users' could not create a precedint of providing nddit ional 

""ror"". i  
and/or

// jr : t i fy. investment in other equipment uia/o"-.oisider compensation, without
l l  bo lden f i rs t  i .ssu ing a wr i t ,  as i t  would open up the f loo igates of  nu isance

claims' demanding the same treatment based upon the precedint created.

It was inferred thgt by Golden being prepared to issue a nrit ,  i t  placed
Telecom in the posi t ion of  be ing abie ' to 'constJer  t t re  pur ihase of  Lquipment
and/or  use other  Telecorn resour ies to  so lve serv ice s tandards inc lud ing
deal ing wi th  the quest ion of  compensat ion for  los i -o i  ur i in . r r .

r988 (SEPTEMBER\ - 1990 (JUNE);_

Cont inuous compla ints  were nade,  the problem cont inued to increase in
in tens i ty ,  the i lex i te l  regular ly  fa i ied in  whole or  par t .

J

o
1990 - JUNE:-

Senior TeJecorn personnel recomnended that
to the ISDf,f Netrzork, as a means to bypass

Go' lden ser ious ly  consider  connect ing
the North r,felbourne Exchange.

It tvas pointed out at that meeting that connecting to lS0ri, l  Netrvork would
mebn-TiTet:e-rcef 'f im'ed'-l6eti-F6l'llt,'.'

!991 - JANUARY:-

A Jetter of comfort was received, enabling Golden to take the Telecom
reconrnendation serious ly

l99l - JANUARy/JUNE:-

Golden cotnnenced.investiga{^g4Sow y' lgital Telephone systems that had the
f13,ture of providing cali  c{rfre tg/ct ions. i . ;  i ' tult i  l ine high incoming
cat I answerino capacity, tha\gx'fO be successful ly managed by a'mlnimu;n
o f  s ta f f .

i i9:!: t t terns rvere unaffordable as they ranged in cost from gi50,000 to
$z5it,000.
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Exarnination of Te' lecom documents produced under the r 'ederal Court procedure
of-discoverv showed that Telecorn had identi i i .O .ong.t i ion'oi- i f , .  hforth

. l ' le' lbourne Exchange - there were insuff icient l ines between the North l , felbourne
hl Exchange and othir 

""ctringei' 
to bring ir,"' i"irric to the North gelbourne

lll Exchanse.

The docurnents gave f igures of how they increased the carrying capacity ofthe l ines betr.reen other exchanges to ihe North i ,reluourne E;; i . ; ;".

Te lecom.docuntents s tat ing that  the equipment  suppl ied to  Golden rvas so ldou t  o f  i t s  dep th .

Telecom Flexitel specif ications documents shorving that the eguipment wasincapab' le  of  handl ing a l l  o f  Goldens,  l ines a i  any one t ime.

0ther internal Telecorn documents stating that they had withdrarvn most ofthe r ' lex i te ls  so ld to  c l ients ,  where oni  Oi i i r ic t - r . r in iger-n i t -qr" r t ion ing
rvhy th is  had not  been done in  Goldens,  case.

Graharn Schorerst  sunnary af ter - reading the cour t  documents is  that , ta t  a l lt ines TeJecom knerv of.the problems reiarding the g*.tung", p"t*or[ unoFlexitel" and were making verbal and rir i t tei statements'contrary io the faetsconta ined in  the i r  workf ig  documents.

Te I ecolns '

to  Golden
ov/n
had

docurnents acknovrledged that a lot of Telecorn documents relating
been destroyed.

l99 l  -  JUNE:-

t)/ 9ll9"n signed up to be connected to the Telecorn ISDirl  i{etr,rork on lzth June
l99 l '  i n  t he  be l te f  t ha t  i t  had  success fu ' l l y  i den t i f i ed  an  a f fo rdab le
telephone- system that vrou' ld meet i ts reguir l ,n"nti .

The in tended purchase g i  th is  equipment  d id  not  proceed,  as i t  was d iscoveredthat the eguiprnent would not provide the nec.isary-reairrei . .qri""J uvGo lden .

l99l (LarE) - 1e!)? (EARLY)? :_

The frlorth t'lelh',u:'ne Exchange l,lanager infonned Schorer that Telecoin had removed5AZ of the subscrfbers on the 3Z9-exchang" io inoir '"" exchange (eolJens;
Quest ion^vas why were they not  g iven the-oppor tuni ty  to  move to the la testexcnange  r  / .
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Golden received a phone ca' fron 

l--l

.".tlJ1havingte1ephoneprob1errs,:g*ss*?"$l'i"@o1denwereMelbourne d ih; ireg p'lr,"G";r" being tord thar lirE#T#1"il:':1.,were experiencing identical to Goldenstl *" drrectly relared ;;-;h" EriccsonP.A.B.X. they had purchased.

Gorden rang Telecoust. Footscray Dl.strict ltanager to organl,se a Deetirg betweenTelecom, Ericcsons, skyroad ani coraen. t"i"Eo, Jecrined to be present atthe neeting on the basis thac-skyroad uas a substdtary of l{ayne l{lckless,llavne Nickless was a shareholder'of opir" il 0;;l was rheir fugure direcr,conpet,itor.

They were only prepared to neet Golde! on a one to one basr.s..

1992 - MAY:-

contfnua
vas call

)

o It

')

O

19e2 (AttcUsT) - 1993 (J.AilurBI):-

Five Telecon users fonned a tuser groupt c.o.T. cases Australia, (rrhich st.andsfor casualties of relecon) which resulied in having tuo eeetings rri.rh DougCanpbell of Telecorn and nunerous teJ.ephone calis.

C.O.T. Cases objectives were:-

l' To restore telephone services co vhere individusls received the samestandard of servr.ce as their direct conpetitors, regardress of wherethey or their direct conpetitor rras located.

2' To be cotrpensated for loss of goodwllt and daoages ca'sed by Teleconslconduct i'n not providing a comerciaily acceptrile tereptron! !.r"r""over an eitensive period of tine. 
' ----.F-

3' For Telecon to agree to appointing an independent assessor to detersdneloss and da'uage, for all pirties to be uouia [y the assessorsr decision.
These talks broke dovn as c.o'T. casesr spokesperson stated that al.l releconhad to do vas e:periencg !h" problens. ii-;;;';;;easonable for Teleco!! r,oplace a condition on c-o-T- dse oenbe"", ttrui i.i..or needed to tdentifythe faults, considering the .i.ength or tire-sio""-trru initial conplaints -which in some cases, w-re eighr-(g) t";;;:

The terns of reference that Telecon vere asking c.o.T. case nernbers Eo agreet'o rere considered by the nembers to be unrealfsiic and unreasonable in theright of the evidence that ras aiready available to Terecorai
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tsb{
The  

-ne rv l y -gu rchased  
Honey rve l l  AT&T  Compu te r i sed  Ca l l  i l anagemen t

cen t re  PABx  D re i t a l  r e re i hone_  sys tem c .p .u t ; - ; ;  ; ; ; ; s " I ; nnec ted
to  t he  I sDN ne two rk  r . r as_  i ns ta l l l d ,  r ep lac i ng  t he  r - l ex i t e l  s v i i " ,i  n  Go ldens '  ope raE tons  cen t , r e .

The  i ns ta l  l a t i on  u /as  p l anned  f  n  z  pa r t s  f o r  t he  f o l  l o r , r f  ngreasons : -

( l )  I n i t i a l  i n s ta l l a t i on  was  on l y  t o  r ep lace  t he  F lex i t e l
used  i n  gpe ra t i ons  us ing  t he  ex i s t i i r g  pSTN i i n " ,connec ted  t o  t he  F lo r t h  I ' i e l bou rne  AR t  exchange  equ ipn ren tw i t hou t  any  change  t o  ex i s t i ng  t e l ephone  nu rnbe rs .

The  reason  Go lden  t ook  such  a  cau t i ous  app roach ' ' r , r as
to  - p rove  t he .  Honeywg_ 'H  equ ip rnen t  wou la  pL l r o " , n  u i - i t u t eo
be fo re  r r e  no t i f i ed  c l i en t s -b r  t ne . r , ung i  i n  t e l ephone
numbers  r vh i ch  vouJd  t ake  p l ace  r vhen .o i n . c t i ng  t ;  t he
I  SDN ne t vo rk .

( 2 )  I t  t vas  Go ldens  i n ten t i on  t o  connec t  t o  t he  ISD t {  ne t r . r o r k
a f t e r  4  r veeks  sa t i  s f ac to r y  ope ra t i on .  .

-T " ! . ecom had  ag reed  t o  i ns l a l  l  t he  lSo ru  I  i nk  a t  Go ldens lp re i n i ses  and  run  i t  connec ted  t o  Go ldens r  new  egu ipmen t
fo r  4  v reeks  t o  see  i f  t he re  was  any  anon i l i es  uJ i o l e -  

-

adv i s i ng  Go ldens '  C l  i en t s  o f  t he  n i i nbe r  change .

-)

a

Othe r  bene f i t s  s t a ted  t o  be
up  f o r  t he  I 5D l ,  ne two rk  and
equ ipnen t  have  needed  t o  be
nego t i a t i ons  and  t ime  t o  be

Th i s  cau t i ous  app roach  was  deemed  necessa ry  by  Go lden  managenen t
!o ,  l vo id  l l {  add i t iona l  inconv in iences andTor"a i i t i i r t  l i . s  tob o r o e n s '  t i r i e n t s  i n  r , r a k i n g  a  s i i n p l e  t e l e p h o n e  b o o k i n g .

D u r i n g  t h e  s e t t l i n g  i n  p e r i o d - o f  t h e  H o n e y r v e l l  s y s t e m r  s € o i o rTe ' l eco rn  pe l sonne l  i n f o r rned  6o rden  ; ; r ; ; ; ; ; n t  t h t i - i r , " ' i , r o r rh14e lbou rne  Exchange ,vas  on l y  t o  be  a  sa Ie r i t e  ex l hange ,  no t  afu l l y  en rneshed  e i change  as  o r l g i na i t v -una " " t aken  by  Te leconp r i o r  t o  Go lde l .  l i sn i l s  t he  ISD t ' l  ne t i vo r k  app l i ca t i l n  unJ  pu rchaseo f  iSD , ' , 1  co rnpa t i b l e - t e l i phone  equ ipmen t .

The  d i  sadvan tages  t o  GoJden  be ing  con r i * c ted  t o  a  sa te l  i t e  ISD I {exghange  i nc reased .  by  more  t h i n  Eg i .  i ne - i " o rpe . t s  o f  Go ldens ,t e l ephone  se rv i ce  beLo rn ing  i nope ra t i ve  i p  compar i son  t o  be ingconnec ted  t o  a  f  u  I  l y  en , : r e i hed  iSON 
" r change .

ava i l ab le  p r i o r_ to  Go ' l den  s i gn ing
pu rchas  i ng  new  ISD i I  co rnpa tab ie
re  i  n f o r ced  and  have  t aken  f u r t he r
recon f i  r ned .

Au ton ra t i c  r e - rou t i ng  o f  Go ldens ' i ncom ing  I sDN ca l r s  t o  Go ldens ,PsTN I  i  nes  r vhen  connec td  t o  AXE  exc t , ange 'equ ipnen t ,  i  n  t he  even to f  t he  ISD i ' l  exchange  and  o r  ca r r i e r  f a i l u re .  f  s  s t  j  I  I  a  cu r ren ti s sue  be ing  den ied  as  be ing  ava i l ab le  by -Te i . . o r .  
- " '
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1992 - OCTOBER:- E5 | 0 A 0 I
Goiden' fol lorving up a fault report made to 132574, was infornred that the
faul t  had been'c leared before the technic ian went  io  the exchange.  The
explanation t as that clearing faults frorn the cornputer Fras a st indard practice
that  rnade the i r  f igures look good.

This rnatter vras reported to Ooug Carnpbell ,  as Schorer believed it  vas a
Telecom procedure that rvould be-producing incorect statist, ics as to Telecornst
abi l i ty  to  corect  fauJts  in  Exchange or .Netrvork.

.i992 - N0VE|'!BER/pECEMBER:-

The corporate Secretary in a telephone conversation to the c.o.T, Cases
spokesperson, in his endeavour to demonstrate hor,r reasonable Telecorn had
been in  the past  fn  deal ing rv i th  a genuine conrp lafnt  where Telecom had caused
darnage to the user; stated that Telicom had boirght a new house for a person
vrhose si lent telephone number had been incorrecl ly published in the l l i r i te
Pages Telephone Directory

The Corporate Secretary made rnore than one reference to his staternent
regardfng Telecom purchasing the house, as the spokesperson kept referring
that his statement was inconsistent to the way that C.0.T. Cases mernbers
had been treated to date.

Eased upon the Corporate Secretarys' assurances that Tdlecom would be
reasonable in  the i r  fu ture deal ings of  the C.0.T.  Cases mernbers,  the
spokesperson-strongly recorrnended to the members, that they enter into
discussion of drawing up a vrit ten agreement for the appointment of an
independent assessor. The rvri t ten agreernent vrouJd coniain the independent
assors !  char ter .

\ 1992 - NOVEMBER:-

Te'lecorn personnel inforrned Schorer at Golden, that being connected to AXE
equiptnent vas availab' le to Golden for approxfinately 3 years for approximately
550 per  l ine changeover  costs .

Schorer rnade enquir ies of Senior i ' lanagement at Telecora to verify this
statenent, as he was not alrare of this choice, nor vould he havl had the
need to purchase new ISDil conrpatible equipment at greater ccst and greater
I ine renta' l  charges, to bypass the old 

' i lorth 
t lelboirne Exchange.

Senior  t {anagement  of  Telecom inforrned Schorer  that  the avai i ; i : ' i ; i ty  o f  Goiden
being connected to AXE equiprnent, was approximately Z years and co-uJd not
give a reason as to rvhy Golden were not informed oi trr is option.

r

til
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I99? - OCTOEER - CURRENT:.

1993 APRIL - CURR€|{T:-

Golden c l ients  have been
response frorn Telecoln in
and Honeywel l .

Telecom-have been dernanding that Golden sign a new ISoN appiication before 
737

.!h"v,wil l -connect. the eqll iqgni and unti i lr i" ir i"tter was received on 6thI' lav 1993 (dated sth.l]ov't9b1) i"i..or n"re J"randing that Go'tden place theirexpectations in rvrit ing, before they would arttrorise the ISDN connection.
Telecom have dropped their undertaking of the automatic emergency proceduresavailable to Golien rnade before ir," i igring"or--;;" ISoN appii. i i t i" in June1991'  regardino the avai labi l i ty  of  

"r lor i i i . ' re- iout i !g 
of  incoming GoldenISDN cal ls to Goldens'PsDi l  l in is when connei t"J lo AXE equipment,  in theevent of ISDi.l Exchange and/or bearer faiiurJ.

Telecoms'ner, ,  condi t ions reguire Golden !o ng^t- i fy Telecom in rvr i t fng at  thetrme Golden reouir3l^r+-routins of tn"oring'i i t i t i t""; i i ;- ir" ' i ia"i iog"ixchanse
and /o r  bea re r  f a i  t u re .  

r "n  ' v v ' r  s (

95 I 0 6 0 g _ 0 2

exper ienc ing cont inuous engaged s ignals .  Delayed
identifying' and f ixing co,npli ints iodged Uv-eoiJen

new, [S0i'l agreernent vrith_Te]econ -consider-i.ng+- - .
vri  I  I  happen under the IS0i{ emergency procedures.

lqA
Golden do not  r , r ish to  s ign a
vrhat  Telecorn are nol  s ta l ing

1993 APRIL - GURRENT:-

)

l-

/

experiences ?l :,,=-,r,,n:w:paper., o:;l:"s:i:i:i_;f:T,ffi:lln.,:l"li:"?:Joil]:'
sarne problerns as reported Golden_had recei"rJ.-f i , '" i" problems started atJeast  4  vga.r :  ugo.-  i t r - ,  Apl i r  tggr ,  i . l ; ig ' ; ; ; " ro i i . r  had acknourredsed toano his wife rhat Terecorn had uu'nshii teJ l"-t i i"" i ; ; ;-; ; ; ; ;h andguest ioned as to  rvhat  vould be a creat iue way o i  get t ing around the problern.

They then asked had he considered re- locat ing h is  bus iness to  enablethe business to  be connected to  an AXE-excf ran; ; : - '

suggested d i f ferent  locat ions unt i l  one Jocat ion ; r rent foned d id notmeet  any object ions.

Telecom were prov ing to  be d i f f icu. l !  in  the re- locat ion at terapt  in  prov id i , , .1enough rotary  J ines and an acceptable,  rJu"r t i r i | ie  
"ot . ry  

nurnber .

Recent ' ly  Telecorn have been bending oyer  backvrards in  ass is t ing tore- tocare h is  bus ines.  schorer ,  l !  t i r ts  a i , ; ; ; - ; ; ;  ie t  the re lecorn seniorfau l t  person for  v ic tor ia  knov of -  h . is  u*u" .n. r 'o i  r ' - -  
-  - '  

prooi .n , i ,
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l,lestern and Geneial Hospital
of DefenceDepartment

Highpofnt
inc lud ing

This Honevrvell Client' received' tnii"f iedfune;t-tt ice'f h idce-n-tTe€-Fs.

qggs-a2
138

has a fear .gf  gg ing publ lc  u i th  regards to  Te ' lecomsr cboperat ion in
r11! ,ure.deal ings wi th  h im.-He does not  min i  be ing named to the Senators and
wi  |  |  g ive ev idence i f  ca l led upon.

has done a l imited telephone survey of his exchange area and identif ied
l0 other  major  users wi th  the iame problems inc lud ingr-

//4* (

.*J.?

City Shopping Centre
the Hoyts Theatre 6roup 'located 

there.
The Highpoint  Ci ty  Shopping.Centre adrn in is t ra t ion would not  o f f ic ia l ' lyacknorv' ledge their probiemsllrJuestion - Is there regar idi i . ; i ; ;ni-*,utprevents them from doing so?J

APRIL 1993:-.

l ' lhen. a f ' lajor Honeywell cl ient with serious diff icl t ies reported to Telecomby. the Honel 'rvel l  Service l , lanager, Telecornit-""tpont"-rrot--ui ' init  
-crient 

didnot have a service maintainanie agreement with ielecom for their pAgX,
Te]ecorns ' response t ime vrould be 5 hours,  not  t t re i r  normal  ?  hour  

" " rponr"t fme .

)

t
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GOLDEN IIEESSENGER

BACKGROUND

Golden Messenger operates a courier delivery service and is attached to theNorth Metbourn6 er"ha"g-s tGgi;'ning with a 329 prerix).

Golden Messengerhas craimed a history, spanning the past g years, of
! l3! :F"torv teie ptr o ne td tr[" ind hal' atlo chi fi ed tfia1rr e'u nUti Jr"to ry
:grrice has impacred on its business operations causing br;i;ess d;;s anderosion of its customer base.

Golden Messenqer lgRorted faults to tfre designated relecom conlact point,however, by earTy rgd6 it o""id;Jto erevate its probrems to Tetecom,sRes io nar citrices and 6 $;id ;hiiionar r.,tin Jg6, 6 nt.

9:l9q.uessenger has consislently reported faults, many of which were/are ofa recurring nature.

Gofden Messeno.elSFo alleges that following advice from a Telecom technican'r -J.gnu?y t 987-that rh.g tr;86;sierng experienced were rerated tomalfunctionino of_a M_ultiihonesy$em iented trom Terecom, GordenMessenserddcided to purcnaleih; 
_1ey tere-nl,fi; ,!rt", recommended byTelecom as being fi,e mosi 

"pptopn"t" 
to meeting its then current and futureneeds.

Almost immediately after installation.of the replacement telephone systemGotden Messenoei reported complants;bdiil;lnio"qr""y of the systemand of continuin! protirems *ith i[; bver of service.
The 329 North Metboume exchange r: gontplged of ARE technotogy and thisexchange is not schedured tor upglaoe to A-ie iecnnotogy untirthe 1994-95f inancial year 

'v .. 'rb revrrrrr ' l

SUMMARY OF FINDINGS

Review of documentation reveals that this case can be categorised into thefollowing three phases -

. pre 1991

r 1991 - August 1992

- post August 1992

Pre 1991

,l!! ,|:t 
features of the pre 1991 phase are rhe craims by Gorden Messenger

- v t 9 v t Y v a

40
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' sut{ered from unsatisfac{ory service caused by significant networkproblems

' lollowed Telecom's advice and.purchased a Flexitetsystem whichdid not meet its operating requiiementJ-

and that these problems caused business losses and erosion of its client base.
Telecom maintained that ths network including the Ftexitelsystem wereqoqi!'tg satisfactorily despite having internii i'itoiriiion rhat there weresignificant problems wittr ihe netr"ofr. anJn"ti[!'FT"iit.tequipment did notmeet Golden Messengefs busineJs needs.
1991 - August 1992

whilst there is little locumentation elating to this phase, the documentationavailable indicates that Gotden ueslenger continued tgexperience and reportservice probtems, qnd tfrat it consioered-;gfi;i;li rsoru service in an efforrto improve the guality of its tefephone service.
Post August 1992

This phase is characterised by the formation of coTs and the request torTelecom to nor onfy lpployqt6ie"ir or r"rilelo-ai Lcepabb srandard, butto atso @mpensare trrd cors toiliaimeJ 6,;;fie;Jil.r". 
".rrecr 

byunsatisfactory seMce.

.T.?I?TT a{ntgd 
ll: :ry:q"hJl'ar ?s its reslins did not idenrifv anv faurts rhatwoulcl give rise to the.rdige and levetof serviieiauils ctaimeo, it had no

:yig9ryg.to llgges! $rat i'tre network was working unsatisfactority. Tetecomadvised the cors that further testing lvaq.req-u[{o tolocate and resotve anyfaults, and that ir wouH.be ne"e*a,i ror treEoil i; igr" to the rever ofservice as being normal prior to -

' commencing discussions on settlement for cfaimed businesslosses

. relocating to an AXE exchange.
The following five oommon themes appear throughour ail three phases _

. servi":"1":[: y_rre frequentty reported with many being of arecurring nature
' Terecom conducted testing and whirst it isorated and repairedfaufts as they were found,lt ,ainiainiiii[it m" results of thetesting demonstrated that the netwo* rras perrormiig- 

- ' -
satisfactorily

' Terecom advised of the testing and the results, ie TRT runs, buthad not.exprained how the teiting 
"ooi"Jr"o 

the faurts beinorrequentrv reported, and i n p",ii"i r"i;6il;#;h;-te;ffi 
' 
rEgirn"
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Golden Messenger

Allegafion (i)

FINDINGS

?,$"?*r-nust 
1992 the coTs put fonvard the roilowing twg quesrions ro

Question 1
ls ]gtecoq prepared to restore its tetephone
services of our foundation members within eg
dayslrom today at no cost to the foundation
memberc?

ls Telecom prepared to resolve the issue ofilnanctat compensation for the foundation
members within 2g days from today by way of anindependent artlitrator? 

- --' -

,l.EtrJ,t"TS,i:::3.tr susgesrins rhat it appoinr an internatprojecr manaser

IF_Jiy.8HH"ffi 5,Ji!!"i?:",*#jirli,B3.u$i&,ff ?T3$t3,ii:,COT spokosperson, was tn" nllotiating poiniruib-Oi.
on 11 septembel 199? D campberf was forrvaded a technlcar report fromVictoria Region N_"q:S hvCsibirio:f ry Fautr Managemenr andDiagnostics areas wirhin rencn-m-Thi. ;;p"n';;;;bprrred by the GeneralManager, Telecom CommerJial Vlcrar.
This brief two page report drew the fo[owing concrusions -

' Various network faults were found which woukr haveinfruenced the customers service. Ailit""" probtems wereconected by 25 Oc{ober lggg.
r ft is.evident py-llre faurt reports from the customers since24 ocrober 1988 rhat the ivsiemind'itinemork are nowoperating at an acceptable stanOarO. 

-' -

The Telecom Victoria. regionaltechnical staff expressed strong views as to thevaliditv or the continuing-taurti diiireo ov G" VittiiltoTs and mainrainedthat network services w-ere performing s6tistactority.Tiuo key indicators ofthese views hetd by resiondtiecnnmi;tJi;;;;'"r' ' r

' Terecom Minute from Generar Manager, Tetecom commercialVidras !o.Group Generar Mll;g"i, b-oir.urrr and commerciator 28 Ostober 1993 which adtidd ;r-slri6us concerns thar rhetechnicar experts had in conouctingirtth;; testing, andiili;'view that extensive testing tras ilriaov'ii6"n performed and that

Question 2

-2-
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Golden llessenger

Allegatlon (1)

BRIEF

The original cors were advised that Terecom courd not settfe untirthe
lgl"4,on" probJqmg had been resorvbo and a seMce ar normar ndvyork
*anchrds provided... This.is espe<iaily de; i" th" srilh senbmentQuestion whether others 

-' -;i;#fi 
;.;ilffng fauhs to promotesettlement.

For each of the 10 clients - is this relevant
- identify documents
- what were the undertakings
- relevance of findings in Level 1- post-settlement seMce level
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in light of the views by Gorden ilessenger that its probremsstemmed from -

- being attached to ARE exchanges
- network congestion
- ditficulties in integrating oi'ffering technorogies
which by their very nature may onry present themserves on anintermineil basis.

Telecom has emoroyed its statutory immunity prior to Jury 1gg1 asa negotiding ins'rurirent in its dr;;ii"rgs with 6,iroen-uir..nge,
Telecom has not adopted a proactive apprcach in dearing withsettlement matters.

I
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45afl indicators other than the customers own @mments are thatthe terephone services are perroiming ,"iisrl"toriit:"- 
-'- "

' Terecrm Minute from Nationar Manager, pranning andDevelopmgnt !o. Managing oirectoidnimercial of 26 Novernber1992 which advised thlt (-for dfailM;sserqe4 there are no' outstanding technical issues with this ct som6r 6xcbding thoseassociated with the instarfation ot triJnJw AT&T pAB
The record of conversation,.prepgred.br D c.ampbeil, of the meeting of r5september 1992 between t iinsSrr Jno G. schorer revears that -

. Regiolgl Tejgcom people appear convincect that therewero no problems beyond n'ormal
' coT c-u-stomers reft no doubt that they viewed the situationquire differenrry and in some cases foirndthei6ni"dl"ilirivunsatisfactory

D. Campbell recommended turther testing, incfuding theplacement of relecom slaff in corcustomer premises, to get amofe accurate perception of the cusromefspfuubmJinoundertake monitorinj to posniverilJintiry td;r;;i-ailo type orproblems

G. Schorer was of the view that it was important to fix theprobtem even it it meant "uv-piisinglhi'pro6ldr;;a 
-'-

suggested that rerecom shduH try-uniqrie sorutioni anoindicated that ail GOT customers itouiU-be moveo to otherexchanges

' G. Schorer stated rhat if relecom would put his new number intho nent yeilow pages he wourd waivE-aiy craims to ross ofbusiness due to nu-mber ctrange i'o h"-i*urd not wantTerecom !o palr for any speciaT aovertisr:ng other than an RVAon his old number

' D. c3mpbell reminded G. schorerthat untirthe cause of theprobrems was known there w€.' no certaintyiir;G;d wo-urdimprove by retocating to anott erexcnaniie-
Telecom appear toiave considered the request for relocating to newexchanges and D. campberls letteitoc adh;iiii,ii?seprember 1ee2 sets
3:f[',nL1FiJ3%t1"" k'ev items il outcomes ortheiiheelini orls

' Terep* to. move quickry to finarise their understandingof the problems

. COTslo ?qv,-sg of possibility of.Telec_om providing peopteto work with coT rhembers'intneii uuiin6.r". ro obtain firsthand exposure ro the probrerJon JlJniinrous basis

-3-
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' G. schorer to discuss with. (cor) members wilringness to 4 6colflder being reassigned io anrittrei eicnange --which mightinvorve a number chaige in an atierpito quiEiry imfiore ttequality of service and vihilst tnis in itJStr ooes noi neSeisarilyme-ll.al improved performance it wouu ue ln astion-dftirentfrom that undertakeh to oate. i"lt;;io asiisinn"i"iiiri *itnadvertising as well as with tecoroeo uoice announcement to oldnumber

coT expressed the view that their service probfems wsre due to two factors -
. network congestion

' the age of the exchanges to which they were connected
Letter ot 22 seotember 19g3 from G. schorer to D. campbeil advises thatcor have no doiections to rrrt[ei t-""ti"g,-brr ;;il;; immediate mnnecrion
11llF _e19tra.nges in tne Jamd,Jrr"rging zone. Letrer arso srares thar corcannot aocept rhat rerecom need io?o-d;# b-iiiig to be satisfied rhatproblems have be€n experienced.--

i":ffifi??"?.tl!"fr0:t 1ee3 rrom D. campbell to G. schorer incorporared rhe
' The key problem is that discussion on possible setlement

. cannot proceed untirrhe reponed tarrtjlre p"rftiret-'iointitieoand the performance of your memu"i. J"r,ces !s agreed to benormal

' ""' we cannot move tosettlement discussions or arlritrationwhife we ars unable to.identify ia,irii-ri[rr irin"Jii6ji"r"r"ri-:-_ At rhis poinr I trave ho Jv-ilno tna any of rheexchanges to which your memberc ;i; Aached are the causeof probrems outside normar p"norm"l,c" standards
' the rygp:"g testing regiqre is arso a nscessary prectude to thesuggestion that your members be moveo to ditfeieni&"r,"ng".

The approach stated by.D. campbell in the aforementioned letter wassubseguen'y reaffirmeiJ on iG r6'oi"ing oo"rio;;:'""
' Tere"om retter of 14 october 1gg2 from D. campbeil toG. Schorer
' Terecom retter of 21 0c10ber 1gg2 from D. campbeff toG. Schorer

' Tere'om retter of 5 January 1gg3 from D. campbe[ to G.schorer which advised tn"i 
"r 

I .rii"ri6'proo"r, orcomprehensive restino wqs.not agreed t6e offer of arbitrationwas withdrawn and stateo inat-rte-ciJioi ieet thai rurtnir taikingwourd. be beneficiaf, suggested thatbois rs@urse is furthernegotiations or the courts.

-4-
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48"at this point I have no evidence.that any of the exchanges to whichyour members are attached are the ciriJoiprobfems outside normafperfo rmance standards"

It shourd be noted that o1 11 september 1gg2,.on_eday after receiving atechnicar re@rt (refe'ed to earii-ei1rh; c;;;ariiii,Lger, rerecomcom me rciai vic/Tas aoviieo niiirtt o r. oi ti"'tliiii nica| repo rt that
Mr Graeme schorer of Gotden Messenger is reported to have tokla Telecom Representative ihat he is stilr losing s0 calls per dav andthat there w-as some improvement in rvray 1992, coincident with achange in diarrone. This is th€ sort of J|irim we normarty treat
l919y.srv: rt is ths rirst I heard;i it:' ffiil'ffi pbase rs-open yourinvestigation and even instigate some aooifionartesting it rieceisary.

The GenerarManager, Terecom commerciarVic/Tas dvised D. campbeil on14 september t ggirnit ne-inuLiigalion ' il;;ned and rhar rhe cfaimedtoss or 50 cars o:r-glllio di"s;;e-il;q. fi";5ir no documerration rogflJrl'l$:ffi tf 3i.rlli,i.'j5lonintoo.sd;;;d;i;d,iirli'dildto
whilst the Terecor legionartechnicarerpgJts had reported that there w€reno outsranding rechnicir probremi wiilr c'5il;;'fiAldnger and that then etwork was pe rfo rm i ng iatistaaJri ry, oo rcie n' ii;;;;g. r was regu rarryreporting faults 

T_T-nT,rmqg .fmoriii*"n t{dffiil provided by Tetecom.A summarv oi reoorted raurtli6iihl g_erioo 29 Jury 1992 to 8 seprember1993 is located dn the eouJn udsr"ng", monitoring fire. rntemaf rerecomdocu me dati o n revea ts i n a co n s t-e raur-e te sti n g tras-bee n conducred si ncel November 1989 a.nd firat thJi;'trr-rtr indicate;tii" nltro* was performingsatisfactorily. Ms_sing. in any-o-titr" oocm"rit"tiJn-*itiin the Telecom files ishow rhe resrino was dt'.rcruieo 6 ioor6id'i'dil;';ffis reponed, and inparticutar, the-craims tt-tnG'i,6i,lggr werd ueing causeo by nerworkcongeslion, being connected to in AnE;ffi;r,6 
"",i 

r,"rir,g a networkcomprisins dirferingreclpl.gi"{ inc cogoute, it#;. This appears to be
:X?Tf Sl+:rr:f.H:"",e,,Cputronrarabvft eiJr-;;mtecr,ni.fir;]o".;r.

3:"c^11p-bgll 3pr€:l{-t9 T^yillins ro conside r the requesr pur fonrard bv c.ucnorer on r5 seprember 1992 to-move cof 
"iiiidiEo to ditferenrexchanses. In hid btter of 16 5dpt.roeil992;:b;pberr requested G.sch o re i to discu ss. wit n cor-m1-f, bi lr^lF i I ryi I ri n g n ess ro be reassig ned roanother exchanqeilg_*"rpirolri"rf improve serv.@, and stated thatwhilst this in itse--rf do.es not nebessqry mgal'an improved performance itwould be an action different tior-Gt undertaken to date.

This witingness to consider a different.?p-proach ceased when D. campberlactvised G. schorer on 23 s"pGmo"l19!1idt$fi;A"redlesrins resimeis also a necessary precrude i;ih;;uggestion tn"i iorl. members be movedto ditferenr excharigbs. I shourJ oe'nit-; ii,;iffie ;"es orand.
another""n"igtwttnAAtrtechnotosyff i*JftilJ3tr"#'.;J$I:l?#i*
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Davey dvised D' c3mp.bell on 13 January 1gg3 that both customers claimed 4 Ito havs experienced ari increase in carrsJ;", iod;fio 5o0o/".
In view of the above information, the v_alidity of the insistence of further testingas a precondition to moving to a new ei"tlngbl'[ qil*onec.

fnfonnation contained within the perform?p-e. Rgport of selected Exchanges(based on TROB dalgd trom I Jan-u?ry^u911o gb s6t.mber 1e92) revearedthe foflowing for the North Meioo,ime ;geg; eicr"rniJ:
' 67-4% cails were effec'tive for the 32g -0 number rangs
' 39.4% cails were effestive forthe g2g -7 number range

This indicates that all of the Golden Messe_nger auxiliary lines are located inhigh traflic tanoes. tn view oiir,i.:iniomatioi rerecoil.s reructance to move
Pg."lrgsqe.iogrtg ?n nxe ei"tt"ngg, even if only to try a new approach
3:-r-ry9estgd.9' 9. Schorer anA conS-oerei 6i b dr''o",,, is notund€rstood. lrroving GoHen Messengerto a ilor-;odem exchange wouHhave overcome one of ${rgi-rF;-rgm;;it#;iliE exchanse by enabrinsthe spr€ad of auxiriary numbers urrorghout t]ii'"riirili*,"ng" numberranse to minimise -eipl_"9_ 19 gnsi;ailai-i6;i"-nir,g", but arso cou'have relieved congeition on ttrareictrange for other customers.

-7- t*{3
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47Reaction of cors to th.e above ?pproach was that cor members did nota6ept precondition 
9f tgs]i1g prioito moving to moiJmodern ano Jnerlntexchange .equipment. co.r6i,rrere prepareo to ailow Telecom to do as muchtestins as it needr tg jl,org.er torryino-lo;idGli;;ie faurrs, but theirbu.siness operations should noi o,i jeoparoised. These views were containedin the letter ot 23 December rgsz d;m G. schoro;ilD. campbeil.

Record of conversation of 13 January lggo between R. Davey (AUSTEL) andBlount (AOTC) reveals 
-'.--'!

Bfount indicated that Aorc wanted to make tests and that thecomplainants did not want them to do that. As alesul ottnisthere was no substantiat materiaiufrn which norctigntresolve the ditficulties 'i

Pay".y advised of comments received from andthat their calf rates had increas"o o"iween 300% to 500% sincemoving to a new exchange

No information was available on Tefecom fites or conespondence received
[:fr,Srfhorer 

on the specitic mareup or the tunh;;laiti;s tr"p";6JLv o.

D' campbelf did Tt apPggrto indicatetrorr_his proposed lesting woufd ditferrrom previous resting. Thia iJa p"rticrrirriiilii5rt-J"ii.ru" as GoHenMessenger has oollnrle.g to repbrt i*id;;;6;'li'proorems since.reST ancrit would apDear rh3 ?Ij:!ing.tesrini has not reS0Mei rhe pobrems. whirst D
^cglpo"ltts purpose.forthe'further-testing was crearfy otrtlined in his minute of26 october lgsi3 to Hormes: "io1rv ano-ureii irre o6aorock between ourcommerciaf statfs^views firat ttreiiwere no problems outside normal networkfailures and rhe cor memueri views rt"t d;;d;r[" r,", much worse,,, hisproposed methodologY lvas not contained ilil d;hentation or record ofdiscussions. The eft6itiveness oiir,e proposed testing was questioned byTelecom's own technicalexperts. 

-- - F'Yrvvvv leelr'rt

No evidence was fgynd or a structured and co-ordinated approach todemonstrate how thisprgpos"o turt-n"r testing youtd specificaily address theproblems cfaimed by Goden MeJii'ngertintdiJ on6', corrl. In view or
' the strong views of Telecom-regionattechnical exp€rts that thsnetwork was operating satisfaAirily 

- -

' the absence of any specific methodorogy to be foilowed for theproposed further testing thereby creatiii a situaiion *["re 
'

these same experts wduH 
"on,iG-tne 

J"r" testing fro-oeoure,that red them td torming ttsuiew ihJiin-Jrvstem was opemtingsatisfactorify

it is doubtfurthat the proposed further.testing wou6 rdentify the causes ofctaimed faurts thar hdve been trequentty d6nil;ni5 rgaz.
fn his letter ot 23 september 1992 Mrcampbeil statesthat -

-5- lss



95 / 0 6 { 5 - 0

Golden lfessenger
Allegatlon (fi)

BRIEF

l"il,Yl !9 rgep-eli9nt1..1oyiseo - generatconcems expressed by cors etc.and Fortitude Valley clients that iutcome of nronitotirig, invlsffionll Jri.are not made available to them

' @ntrast with set informal procedures and Monis Report
. any statements on file.

-8-
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51

GOLDEN IIESSIENGER
FTNDINGS - ALTEGAnoN fi0
Docurnentation obtained-during a search ol rereconi files reveafs thar prior toAugust 1gB8 Telecom was aware that _

' the trnrlg_gllpN.olginared traffic ro Nodh Mefbourne causedsevere congestion in the IDN exit route tror Fidtsctli-NffiiiNorth Melboume

' fairures with components of ARE exchanges were identified
' an additionar number in the 32g 70oo group, which the customerformerry had, cou' not be connec{ed due io ongestion.

and that a network_investigation had commenced into the faults reported byGoHen Messenoer.ovqrlfie p;;;;ng tuo years. However, on 11 october1988, Telecom foviseo doroSrii,r-J*"nger as rotows -
I referto thE_Ftex!9t.S.V1e.m oFgl"O by Gokten Messenger andrhe conrinuirq compraihtJuy 6Hd tvie;ffi ;r rhardefi ciencies_i n tre pu urn lwit;a G dffi;'Hlir. * r,"r"resurred in Gorden-Messengeisutri-rin6 ffirfi": due to ross ofbusingss. 

- '-e-- vgrrrGrgE i

As you are aware -sxtensive investigations, reports anddiscussions, rconfirm ttratierecom cannot @pt yourallegations ?nd craims. in reiecom,s view, arr reasonabre effortsto irquire intg your. complainiJnaue b";;',ffid6 to suustanriarethe ailegations and clairiJ'---

In the circumstalcgs, Terecom now demands immediate paymentof alf outstanding ctrdrges, nimely _

Telecom Ffexitel $46,977.00

ExchangeLines $10,g0g.11

Total $57,796.11

lpr_djngty, I confirm that untess fhe amount of g57,7g6.11,

Ftp.;H?,1ffi l',;'3,"1,1%T#i?,Te4?,kh,fi:til:,.,Jg
teg ar p roce edi nls ro recovei ih;-.;rt a-fr,,irdiTl,g. s wnhoutfurther notice. io this enoi-nave praced the matter in the handsof W J Lawrence, Debt necovery Ag"n"y: 

'- "-'

on 31 october 19gg.the supervising Engine_er - Netwoft Investigdions wroteto th e Man ag e r, Busi ne ss cb 'n * n il.ti o-n, c" *i'cJi"r.io nn picto ria)and
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advised ol the fo.lglltg regarding the service received by customers off North 52
Melbourne Exchange --

' it was revealed that between 5 and 14yo congestion was beingexperienced and that this congestion reratid-to two dirorJni' 
'

underlying conditions -

the number of CL blocks were inadequate which resulted in theimmediate congestion tone
- a partacular FIR at North Melbourne was experiencing rep€atedfailures. This resulttd-iL reve.rtive iignaliniiailrirl E"i$ig 

"time out and thus the detayed dg;Ai6n ton".
' the IDN exit route from FooJscray Node to North Mslbourne wasincreased from 37 circuits to a tcitaroiiii brcuits,;,td tiliiii,could be further increased in the neii friuri.

on 18 Januarv 198p Network Investigation section were dvised by MetroDesisn l',totth irraq lle lD-rrj;;ii'i;il F;;irdray ffiH'L increased to 200circuits by May t9B9 to meer eipr*"0 traffi;te;;'il: 
'

No record was found where Telecom acknorvledged that major networkproblems did exist and that thesJcouH have cau"Je?ine proutemslfauttsexperienced by Golden Messenger.

on 17 November_19g9 Network Investigation section issued the Goldenliessenger - F|NAL REpoRT. Filafid;4ilin-t-rt-i,i"porr conrained thefollowing -

' there was.congestion on the IDN exit route from Footscray Node toNorth Melbourne

' under dimension€d CL and PD individuals al Footscray Node werecausing congestion

' faults w.e{e also found with various exchanges in the network whichatfected the grade of service received by e1uen G;;;-g;;. 
"

This report concluded that several network conditions influenced the customerservice and that orobrems found hadue"n rlciiiffi:'fi.," foilowing erilractfrom this report ii particularty 
""tir*trthy 

_

The faults lqqF and conedsd were not based on customerreports to 1100 0.1! !09, rathe_r uy empriiing in,iicator.*;ci, asREA.page data, rcM anb nie eno ot'set'edTon iracing. In actualfact the reoorts to 1100 were treqJent 
"io-r.iriring 

but did notaddre ss *ie p robre m i ireqrent rv-re po neolJbwr.
This extract indicates that fautts wers reported on a trequ-ent and recu'ingbasis.during the investigation,'or:iinlt ilie c;uG;iih; raurts were not foundby using routine fauh re-portini mectranisms.

-10-
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No record was found of rerecom -"*irjng. Gorden ssge.noe-r or the findings s 3contained within the report. oi p"tt'."urqiiriJir.ii. tn"r rhe fndings of thereport confirm rhe vieds expresledoi a Sh;;; the time, that GotdenMessenger was anecteo dfriiilrge probb;;;"d network congesrion.
From late November 1989 to 26 August 1992 ritile documentation was foundin the files presented ov Tei;;; aid tne;;; ;E#6anr documenred eventoccuned on 26 August-lggz. on iu j^6* i'g6I'"'r""ting rook pracebetween members-ot co^{ rLpi.sentatives or rerecom and tworepresentatives f rom AUSTEL as ouseileri.- ',ri''n.,""ting covered a widerange of issues with the two feylssueJ Ueing 

-..- ...'.

' coT members were stilldissatisfied with the levelof seruice andthat they continued to experien;"p;"6iil;
' coT members had not r.eceived.satisfactory service from Telecomover a-renEny oelod of time 

"nc-tn"i 
iJ l resurt of rhis coTmembers had sutfered ousinessriclli, p?*narstress andhardship.

IT,t- r:lng resufted.in the cors seeking a transferro AXE exchanoes inInerr respective charging zonei and astion"t;;ffi;ce financiaf sett-lementfor claim-ed businesiro&". or"lo unsatisfastory service f,om Tereoom.Telecom insisted on rur$reiGitd to identify peiceived fzuhs and foragreement that the level of servicE was noniril prior to further discussions onsettlement or rerocation to an aiE,*"hgnge, This matter has beenaddressed in further oetii| *iit iir'ill"gaton (i).
on 23 september 19g2 Tefecom advisedGorden Messengerthat -

at this poilt I have not evidencethat any of the exchanges to whichyour members are attached are the 
"r'.Joiirobrems outside ofnormal performance $andirds. 
- ---- -' F'

This advice refrected theviews pu! fonr.3rd by Fegionat rechnicar statf inVictoria- No record was found;;i'r:y tfr_e past.reilng specificarty addressedthe continuino andr""u"ing prJii"* a"ired.py Goben Messenger or howthe tesring ejtabtisheo mairi"i" i"r, 1,o signifida'tGurs. Terecom apDearto have mainrained me poiiii6ri tn"i"r it cdro';;'ii"rnry the cause oi irre
$:31",il:,1:'l*f;:stinri liciio'noii*"pt tr,at tr,e i"u6i oiselvit pl;ri;a
It is noted that Terecor.qlault records-show that for the period 27 septemberf"1e:h:ff $"Jlg,'1?'r',?i;ii:;;c6;;l'ii"',;i;ili";i,i,*on
customer compraints records provided.by Terecom forthe period 15 April1ee3 to 28 Jun'e rgqe reue;i"6;;raolir Nler-l]c,ib,ii*t,n 

"n 
RegionalTechnicatsratf and coio6" rr,nEil;.n.r r lry,I,illii"niirv rhe cause of somefaurts reported. ot notJis iffifi"iv. c sltro-rer oi-i'.lrn" 1993 that thei nte rm itte nr p rob rem- reg a rd i nl * ; lir*,yri't-.nii rl' J nr ro ili ng r h s othousands number 9-pup, soiieo on' 37 rir,ri995;;''entified bvHo nevwell whi lst teiti ngih e-ii;i'' H 

" 
ruIin 

" 
r;Itl;in"r re tecom re sti n g

-1 1-
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54
failed to reveatthe.cause of the probrem. Terecom fzurt reports show a highlevet or testino ano repeired'f"rft.b"i.g ,'gpo-r,t iniilrrr bcaring a faurr.The Tefecom-faurt r-6ni 

"rro-iliii- G sihorers ctaim rha*he PABXmaintainer identified rtreie ir,e iirli *"r to be rocated.
From the customer complaint recods it is evident that Tefecom technical staffhave advised Gouen uSGengiidiwnatJgsting had raken prace, and of theresurts of that tesling. whai is-notluioent in any of the documentation iswhether the customel was acvisec h-oylhg testilg id;pssed the faufts beingreported on a continuing oatis oihow ne tgrilno irJ,iil isorate and therebyidentify rhe causes oi tn-eliuiirldiig reported.
In view of the continuilg nature of the fautts being reportd, the tever oftesting underrakelgl, ri1"*,"-, ilii.rrisory wrreie ibrecom did not app€arroident'v maior caused.of 

-drftr;ff;'*,-e.ii'ori'iiilii'rlillrng 
mechanism. andthe above iituation yrnerJnJFX6l uiiniJndiiijifto rhe crilicat insisht tolocate a serious ral.,rt.gouoii'li" Et"o; rh;-dd;diiry or rhe tos.tins relimeto tocate and isotate tteca;.e;;;rttjb,;ffi6ffi1.

-12-
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Golden llessenger
Allegatlon (tit)

BRIEF

For the cors in T1irylqr it_is aileged that Terecom said rhey had no faurt orthe tautt was of minor nature.

. matsrialon file

. identify and record

. relevant to complaints

. Telecom fites - any ditference?

-13-
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5e
GOLDEN ]IIESSENGER

FtNDtNcs - ALLEGATTON (iii)

ISIIP: q Al|egation (ii). are also relsvant to this Alfegation. Tefecom have
lplL1lT.lne position that network service was withi-n aoceptabte standards
fl"jpj:,l3ving.considerable information, obtained from internalinvestigations,In-at mEorproblems did exist with the network and that these proUlemiOiOtmpact on the rever of seMce provided to the customer.

TJle following.elrtracts from views put forward by Tetecom RegionatTechnicalstatf and Senior Management -

' Telecom Minute from General Manager, Tel€com commercialvie,/Taslo G.rglrp Generar t,tanager, bonsJrer and comrnerciar of28 october r993 which advisedii ietiors &ncerns that thetech nicat expe rts had i n condr,rcling ru rtne r iesting,' ;;-theii viewthat extensive te.sting has atready Seen periormed ard that atlindicators other thanJhe custom5rs own-commsnts are that thete le phone se rvices are pe rformi ng litisfacto ri lV.
' Telecom letter from D campbell to G schorer of 23 september1992 which advised that ?i this point i nave no evidence thai anyof rhe exchanges to which your rirembers aie atached are thecause of problems outside bf normal performancs standards.'

indicate that Telecum has icrmed the view that as its t€sting had not identifiedthe source/s of rhe recurring fauttsueinjildil;tri'i"iort"d, that there wasno evidence to suggest ttraftne networ[was perrrirmilg unJatisfiir6;it:-
However, whilst maintaining this view Telecom had -

. been t"?,yilg Ilutt leOgrtg.frequentty, with many of the fautts beingreported on a recuning basrs
' been informed of other network users thar had experiencedditficultie_s in contacting Golden MLIJeng"i ir experierrced simitarproblems

' located and rectified significant fautts within the network.
The key issue is a.g.ain the extent to which the testing regime is capable of
ioefitv-ing the proStems that o"cri.ied, ;'d i;fi;d;t"i trrtins rhe networkas a whole.

-14-
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Golden lfessenger 57

Allegailon (tv)

BRIEF

For the COTs and some clients claims were made thatTetecom suggesred inai ite fautts wouto.be o,i"r6iiiiir they purchasedrmproved consumer eguipment ,i,t en i"lJir"ilnid|r,a lt i6 [ou-U n-o:tlectify
lifriTl"l&?"* not sdritrJi ii;;'b. _ 

-. 
riil iiiai,,taini rrai'd6-*1,

. check files for d€tails

. identify doqrments

. consider woding carefully

. check the Tefeom files

. tocotd any evidence of improvement.

-15-
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coLDEN ilEssENGER 
58

FIND|NGS - ALLEGATTON (tv)

Golden Messenqer has claimed that refecom advised that,there wers noproblems with th-e nerwork andid; aouen r,rr"iierqlo probrems wou' beover"ome with the purchase ano instarration,ir,=ir8J"o qrstomerequipme nt rhe customei"qripr';nrf;tffi;## ly rebcom as mostappropdale for meeting Goldb;-t,i"irs"ng"rs then cunent and foreseeabreneeds was the Flexiteisysd. 
.''-

Documenhtion rgrig*"d does not prov.de direct evidence to support GoldenMessengers claim, r,.o*",rri, neibllowing ertrasts from the Telecomquotation br rhe desisn ano'insiariirid ;f il;'il;ii"i'svstsm _
"The equipment Telecom has offered is the Flexitef and meets theseMce recprirements of voir 

"ompanp 
tt c-reieoom,s opinion that thesystem is the best and mod idvafiiltpl"J,rnilv auailabre to Ausrrarianusers.

Terecom sefested the Ftexiter onty after intensive evafuation, andproving to o.ur own satisticiionttt'e, ilpd;'dffities, reriabitity andflexibifity of the system.; 
---'-

along with the tr"iy"T-q gt Rrobremg_with the system and statements madeby tech nicar and rigat siar'[itt in-its@m inierGlcotrpon*nce, suggestbthat Telecom recorimenoeo'ini'*-or"qr"ntiv insiiildo a system that clearrydid not meer Gotden u"**668 Ji"rarionaf requirements.

-16-
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Golden illessenger 59
Allegafion (v)

BRIEF

coTs and manv in - atege that Terecom tord them that their
*!,r1* 

unQu6 in the area (or no *" 6rr" G;fi;bining-61.d;;;

. check files lordetaits and identifi documents
' checkthe Tefecom fires (especiafry Network Investigation)
. evidence of wider problem
. elitent of this advice in r

-17-
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GOLDEN IIESTSE}IGER 6 O

FftlDlNcS - ALLEGAION (v)

The documentation reviewed indicates that the principar response fromretecom to GoHen gesgenodffiifti';iil;J.#iie errorts ro inquire intocomplaints of unsatisfactory-reruice r,aue 6ieni.,-ntil to substantiate rhectaims of recu'rng taurtJie's*il; or.Gii rbii]"
Telecom app€ar to have maintained this.approach despite having internaltntormation' orl a number ot oocisions, iltitiiouGriJ'oi,o exist in the network.
The only direst reference within Tele.coqr documentalion to othercustomersgxperiencing simitar probtem U G;ic.fi ft r,;NiTh;'ma;ff ;ff 8ffiff ilgs##,:?li;,Fr5,,ffi i
concfuded that two.ot ttre inret;u'stomers cited u,v-e,iro"n Messenger as
ilil1n"n*rarprobrem;;fi ;-"i;;d6i;;d#lllo,",nrspecincro

This is difricult to understand as the major probfems refe'ed to in the repofi _
. @ngestion probtems in the netwo,t
' probrems with equipment in various exchanges and probrems inintegrating AXE inii ARE ilhnJ6i^",.',,

wouH have imoacted on a[ other customers connected to the NorthMelboume exihange.

No documentation was.found where T.ergpom acknowredged that thecustomers cired as having ptourdri rfiirt 6 e-;ri;'i,t"r""r,g"r did acruartyexperience customer spef,iiic-as we-ll as network wide faults.

-18-
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Golden llessenger
Allegailon (vt)

BRIEF

has alleged that informarinq rsfevant to making a ctaim waswithherd from despitqlol 
- 

and 
-both 

comprain of difficultyin gaining ao"ess undbr Fo[ incfuding..s 9pv r]q apprying onry when Folotficer returns fiom leave, pdrsonn"J other thin Fi oft5er determiningqusstions of aocess. mgr.r are iiiegaii";. t#ihil'ilr" nouou of rhenature of the fzult when this informafton was known to Terecom.
. check files and identify documents
. check Telecom files, including FOI files
. check Telecom manuals.

FINDINGS

Review of documentation within Terecom fires, providecr by G schorer andgg;tained wirhin AUSTEL fires did-n6t rereil diFdr-rili gainirg access under

6J

-19-
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Gol&n llessenger

-0:

82

BRIEF

The COTs have bomplained that the period of settlernent was unreasonably
9l9ry99 9uri.!9 "JiTe 

of financiarprbsure on rhemserves ( ), thar rheyygre required to settfe under duresb ( ), that thet were misted intotaking legal action which was then un:reasoni'brv exterileo (scti;rer) 
",ic 

tn"tsecreoy conditions on settfement are unwanant-ed, that refdnce wai 
-. -

unreasonably ptaced on Teleom's immunitirom Iiiii-rt".

a

a

check files for detail

check Telecom files

check Telecom manuals

check settfe m€nt conditions.

-20.
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coLDEN uEssENGER 
63

FINDINGS - ALLEGATTON (vii)

9o]9:t,Messenger has claimed that it has incurred business losses due rounsatisfactory service and.being sotd cuito;;"q;ifient that did not meetits operational requirements.

Golden Messenger has obtained a settlement in regard to the customer
:!^riprent (FrexTter.Qiste"iiiorl lno instaned uy rllecom, however, it hasnot been sueessJur iir neg6tiating aletufi;t f;i;;;iness rosses craimeddue to unsatisfactory servi-ce

Unsatlsfastory Service

Documentation reviewed indicales that Golden Messenger has continued toreport probtems with the rever of sernuel-rouidec'G ir ftioi.gs !i eiis"tion,(i) and (ii) revealthat Tetecom nainao iriternallnroimhion confirming that
::gIf5ltlrobtems had existed in ine network and thailhese woutd havermpactect on the quarity of service provided to G;|den ffi;ffigl#u 

'rcrv

Findings at Allegations (i), (ii) ancl (iii) also revealthat Gold€n Messenger has -
' continued reporting faults over the past seven years
' provided relecom with advice of other network users who haveexperiencud difficufi in conracting GoHe; ilG;,rg;i 

"ittiilipfperienced probrerirs simifar to tHoie ierjorr"o uv Eorodn 
-'-

Messenger.

Telecom has maintained.the position that as its tesing had not identifiednetwork faults that would prod-uca ttre lange and extent of customsr servicefaults claimed, there is noeviOence io indicaielh;fffi networt has notpe rf ormed satisfacto ri ly.

on 23 september 1992, Telecom advised Golden Messenger that discussionon possible settlementcannot procJed untirthJiirlr"lr" positivety identitiedand the performance of yourm-emGrs Jerui;;; iJiirJ"o to be normal.
This approach has essentially placed Golden Messenger (and the othercoTs) in a catch 22.situatior, fu-neiJr"ie6ir;";ff;il rhat the resurts of theirtesting indicate 

" TvoI workingto anacceptabre sandard, but offeringfurther such testing.as means of issessing the customers craims that thenetwork is nor worftin_9_to an accept;bftffi;;rl-ilil'irr-*ndirion tocommencing setilement discussions.

In the absence of detailed information from Terecom on how the furthertesting would specificarty aooress irre craimeo Jroureis sucn as -
. not receiving ring

. clients receiving engaged signal

,21'
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64. calldrop out on answer

and how this testing would differ from previous testing, the insistence offurther testing is not seen as a positiui"ontrioriLri'id a setilernern prooess.
Customer Eguipment

Documentation reviewed reveals that _

' The Fr-"Illgr slstgm w-qs proposed by Terecom after a rist wassubmitted by.Gorden Medsenger ot drr d;iritieJ.iiiired. 
'ifr*,n

derermi neo itrat the Frexilgt sliie m G.i-rrit"o coroen u".r" ng" r,
?$s|.e"t 

reguirements. ThtFt,iilt"isirt6in was insratreo in iulv- 
-

' Armosr immediatery a[el instartation, Gorden Messerger wasr{ng compraints ro Terecom t6rin""lirrorrance of thesystem and non-compliance with thoterffiLr the contract.
Telecom retter of_l! January lggg acknowredges some of the reporteddeficiencies of the system a?ro suggested action to ovsr@me the non_compliance with the-terms of tt e-jdntract.

ll? T"gting between Tetecom and Gorden Messenger on 15 January 1988 itwas decided rhar Gorden r.ressenser *ord;;ii;;ti"il'F6;ril'$'i# 
".they coutd not hotd more thfi M;";rir-o-,i-""ln;;il;.

9l_9_I"bqa.V_.t p-a!]et"9o..r plgposed two options ro overcome rheoperationat deficiencies of tt e ileiitet Sist;;'-" 
r''y rv

' option 1 - by providing additionalequipment and modification to thesystem

' option 2 - reptace with a philfips D1200 pABx with ucD.
on 10/3/88 Telecom advised Golden Messenger that option 1 caused thesystem to be slowed.to such an onint that it coufd not then cater for anexpansion to coverthe administration seaion. 

-reJe6h 
suggested thatanother Ftexitersystem oe inJtaireo anori;rard 6-tii"nn t system with tielines' This was 

"fuplgq 
oJ n6"Jn M..iliid"iaiii iiie additionar systemwas instaled on 9 anb to nprir iseC.

Golden Messenoer continued to report difficulties with the system and alsowith the network-on regufar baris.-'

on 1715t88 the Netwgrk Investigation section provjded a progress report onits investigation into. ooloen rrleiil-ngerano stateJthat the major probtem sti'appears to be the slow response tim6.otm" Fi"*iGL'ini. *ririnSa-iiir, higr,call through put requrrs in ciperatoi" riiuii,ig t:i.;';;il, resuling in adverseservice to their customers.

Tefecom Minute ol ZBlSlg advised of the following _

-22-
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\

"As you are aware we are having real problems with this syslem. weappear to.have l!e_9n9eo up to wtrat d,e hope is_qn aocefiiure iever oythe dodgy.expedient of rembving some of ttie oss moouies. nii ,"yor may not be acceptabte to the cusomer (blesstriml in inelong€rterm.

The most glessing problem now is the intermittent failure otthe station
9ispta!'q. The_disphys do not faircompretery, iemaining abie io il,o*"unobtainabre" at ihecorrect tjmes as iequirb'4,-brt iliFing iri".-'r.rocDR card is fitted. we intend to try inoii ond uur$,is miv not uepossible given the large size of the system.;

on 11/10/88 Telecom wrote to Golden Messenger advising that afterexiensive investigatiol,.repo.tts and discussioniiha craimE or dto6rdrs w1hthe system were not abte io oe substantiated.

The Final R.epo-rt d-ated 17l11t1g on Golden Messenger actuises of significantproblems with the Flexitelsystem.

on 19/6/90 Golden Messenger advised Telecom of continuing problems andfrustrations in obtaining appigoriate action tromietecom and of businesslosses suffered as a reluit'ot iucn ontinuing proul"rr, and enclosed astatement of claim to be fited in the Federafd;un:-"-

on617190 Telecom advised - .
My enquiries have revealed that following the ins{ailation of the Flex1elsystem in Jufy 1987 a number of difficulties weie experienced *itn gre
operation of the system. These were due eiinerto ificoriecr operationof equipment by ybur staff orincorrect prodrring and dimensioningof the.system. In orderto overcome thbse-difficutties Telecomprovided customer training ano upgradeolne tacilities of the Flexitetsystem.

In the circumstances, Telecom considers that it has met its obligationsin regard to the.provision and maintenint6 oiii'e Freiir;i;ysteiiinoaccordingry does not betieve that compensaiion is warranted.
Tefecom Minute of 2glltgg states ttrai it appears customer sotd equipmentwhich failed to meet his needs.

Telecom Minute of 30/3/gg states that advice from Legaland policy
Headquafters indicate that Golden rvressenger appeared lo have a caseagainsr us and thlrt:hgyg l"gotiare a slttrehi,it io prevent regar actionpro999d'ln-9. This advice was atso-contained in i;b;;n Minutes ol zTt4lggand 511192.

Telecom Minute ol2219192 states that the Australian Govemment solicitorhad advised relecom that ooioen Messenger is likely to be sueesstul ine stabli s hi n g. r h { Tqregr m e n g as ed i n r.n is 6;di ;g ;t iddpri";-;ft;cicontrary to the Trade Practic6s Act and thatthJ6n""qr"nc" of lost calls or
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calls,not g€tting through was likely lo lead to an immediate loss ol hlsiness in 66
reHtaon to that call and potential loss of fr.rture business from the customer.

Documentation reviewed did not provide evidence of misleading advice totake legal actlqrn which was then unreasonably extended. Letter of 10/8/t93
from Golden Messenger states that -

Golden's solicitor advised Golden of the potential cost of daily
appearance in the Federalcourt stating hew rules required 

-
c-ologl to pay allcourrcirfees in advan&, and as he *as aware
of Golden's cunent financial position he couHnt in all
conscience advise Golden to continue with the action when he
knew Golden woulcl have to bonow lhe full amount hom their
bankers to fund the FederalCourt Action.

what is evident from the above findings is that immediately atter theinstallation of the system, Telegom kn-ew of majoidenCenLieswftrr ine system
".nqJB 

the system's deficiencies were confi#ed by Telecom's teciintoii
statf. Tolecom was also aware from 29/1188 that th6 Fbxitel bistem trorHnot meet the customeF opqrational requirements and thai in6;,l..iiisg;l 

-

ldvice of 3013/88 confirm6d that the cubtomer had a case against reiecom.Despite allthis information avaitable within felecom, iileoo-m mainained thatthe system was working satisfactorily and adoptA ttris approach in oeaiingson this settlement issue.

-?4-
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Goltlen ilessenger 6'
Allegatlon (vlff)

BRIEF

It is-alleged ( . _tluat Tsrecom misred the ombudsm.l, AFp andpoliticians and AU-srFf qr regards . qlmptaint- 
--- 

ino schoreraflegethat politicians being bdefed.6- possible Sen-ate i;iquiry were provided with anunbalanced and incomplete bri6f.

. check latter brief in terms of above altegations

. check and identify allegations on file

. checkTelecom files.

There are also allegations.tha! eersonnelin eueensland gave inacrcrrrate
briefinss to senior nat':gl3.ld-m p.grsonn"i t"g 

- - 
ft' briefingto re c-ompensation/goodwillissue), \-e
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GoLDEN ]T|ESSENGER 
68

FINDINGS - ALLEGATTON (viii)

Review of the Telecom brief of 17 August 1993 to The Hon David Beddag Mp,Minister for communications reveabd'that the otier ola not present ;---bafanced representation of the situation.

A number of statements have baen extracted from this brief and comments, interms of the ftndirgs against the other allegations, iraprovioea on tneseextracts.

Extract

Financial settlements have been reached with eaeh of rha nri^ilsl tryocustomers although with two exceptions (. ,
wiln,ne,rse,,c€"iJi",:'S:ffi{:,?T,#,xj"#t8 jff sl,,E:lih3lil:seeking to.re-open the issue of compensation- tt'woiju oelEirio-l.vthat even those customers that are no tonjJr ictive-in itrl Cof arenawill remain dissatisfied customers of Teb&m.

Comments

' Tsrecor giqnot.golv.eyto the Minister the impact of rerecom'sstatutorv itTuqtlv frcim tosses/probtems pnoi toJurv iggii;.i tt"tTelecom had advised the coTi oiiniJinineiroeati;gs reiiri'i"gsettlement matters.
' The co]s_19re noj ila position to 

"ommence 
regarproceedings toseek recompense for buiiness rosses priorto.luliidiit 

---"'r

' By.lrty t991 the coTs were craiming that due to continuedinadequate service they had sutfered'buslness lossesanoita tneircustomer bases had been eroded to such an ertent tnai tnei *erein fi nancial ditficulties.

' A balanced brief would need to advise of the capabifity of theCOTs to tund proceedings in the feOeraf CiLn.
' This statement is also misleading as it does not advise that thereason that the two cors are.no longercomplaining ofunsatisfactory service is that they haie ceas6oopei"ting.
' This statement does not advise that setilement with GoldenMessenge.r relategjo regaraction unoeitne rraoe priaices no1984 and the Fair Trading Act l gg5-

Extract

The settlements reached to date have been, in Telecom's opinion, verygenerous and have contained a not insignificant componeni ueyond
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that which pgq be.supportgcr bv objective anafysis of the factuar 69
evidence. This busine-sb;uogement'was maoe in the interesti otsettling th€ claims in a mdnnerthat clearly iOOressed the cu-stomersperc.eived problems in the expectation thft iucfr settlement *outOavoid ongoing.deg{e (with absociated costsilno arfeviate theacrimony t.qt. llgsgveroped over an errended period. rtris approactrhas obviousfy not been successful.

Comments

' In the case of the settlement with Goklen Messenger, a balancedbrief would have advised that ttre claimeO imount exceeded thesetttement.by.a lactor of ten and that the claimed amouni*iJsupportgd by independent assessment of businesi iolle! Lv-nooaccpunting firms.

' There is sufficient evidence to suggest that GoHen Messenser hase xpe rie nced p rob re m s with th e n e:trfu ork ano i nii inei; ;;il6;,impacted on its business operations. A Uifanced brief wouH haveacknowledged-that network p.ropt"m rereiound, and r"hilst er"ryeffort w3lmade to repair subh taurts, tev *orid ffi; i,iip."t"i onthe customer.

' Telecom's reliance on its statutory immunity prior to July 1991 andinsistence that as its testing regime could rioi tocare trrdcauietr
the cfaimed ongoing probbhs-it found no euioencetnat ilre networkwas operating unsatisfactorily, were two key items in thenegotiation processes. These do not supp,itt Telecom,i claims thatthe claims woro settled in a mannerthat'dddressed the customersperceived problems.

' ln view ol intemal information confirming network problems andadvice of other network usors lhat had Jimcunv in'reachino CofoenMesse n g e r o r expe ri enc=d si m i rar p roo te mil t'" irco r;i r"i.;;;to customers problems as perceivdd prOterirs is not consiOei€d abalanced approach.

Extract

The businesses involved in these disputes have allreceived very fairtreatment of their cases - soms wourd argueinit the settrementi 
-

reached haye, in fact, been excessively deneroui given ttrJ rrcilarevidence. Telecom's testing (whilst iOenlitving Jore faults from time toti me) has repeatedly. demo nlsirateoine i rit5g riiy ;r ttre neilork ;n d''ampre eviderrce.exiqls to support this conte-ntirin. onrv ;;;;fth;customers (Golden.Messenlb4 involved has been pr6pared to takecourt action against Telecom ahd th;s action diO noi retate to networkissues. Telecom would welcome the oppo-rtunity to pre"ent its case incourt but there is.not accepted mechaniim for it'to initiate courtproceedings on these matiers. Hence febcom musl continue to bearthe brunt or negative media activity oespite iti'atierpts to resorvi-'these cases.
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7AThe decision made.by Golden Messengerto aocept a settlement
and.not proceed with-legaraction was ilrade on thb bisis that it was
ngt iq S.position to tund the legat action in the Federalcourt. tt
should be noted that for five years prior to the settlsment, that is for
the entire duration of the disfute period, Telecom maintained that
!l-"j!{" I system. was. satiif actdry wrr ilst i nre rnat coirespo nde nce
lrom technicaland legalstatf acknowledged that -

- the system did not meet Gorden Messenger operational
requirements

- Golden Messenger w?! likely to be suocessful in establishing
that Telecom engaged in miSleading and deceptivebehaviorir.

The above findings do not support Telecom,s claim of COT
receiving fair treatme nt.

comments offered against the previous extracl regarding Telecom.s
statutory immunity and non-finding ol faults as evidenceihat the
n.elwork is performin-g sqtlslactorily are also applicable to Telecom's
claim that COT received fairtreatment.

The statement regarding only one customer beirq prepared to take
court action and this did not relate to network issuis dbes not
rgflgct the problems facbd by the cors in dealing with relecom,s
qlglutg.y immunity prior to Juty 1991 or their resfective financial
ditficuhies.

It should also be noted that GoHen Messenger @mmsnced legal
action in June 1990 regarding customer equ-ipment sold and
installed.by Telecom, and that at that time it ivas the only course of
legalaction available to GoHen lvlessenger.

Telecom testing has revealed probtems with the network, and whilst
this led to astion to overcome the problems found, there is sutficient
evidence to suggest thqt these prdbbms have impac{ed on the
levef of service to and businessoperations of Gofien iressenger.

The comment regarding testing demonstrating the integrity of the
network is not seen as balanced. Telecom hive found-milor ano
minor faults in many components of the overall network anb whilst
Telecom may choosE to d6alwith these as individual situations, the
cumulative and ongoing effect on the customer is one of claimed
ongoing unsatisfactlry qgMce. This is best summed up by a
statement contained within a Network Investigation Reiortof
August 1991 of another COT case 1 

' 
) -

Over a pedod of several weeks, a number of faults were
identitied in difierent parts of the network. These faults
would not cause major ditficutties individually, but
compounded to form a complicated sequence of events that
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ffffi"lf"ls 
continuous ssrvice ditftcutty for rhe cusromers 

Z I
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OBSERVATIONS

On 26 August 1992 the COTs put fonrard the fotlowing two questions to Telecom 73

Question 1 ls Telecom prepared to restore its tefephone
services of our foundation members whhin eg
days from today at no cost to the foundation
members?

ts Telecom prepared to resolve the issue of
financial compensation for the fourdation members
within 28 days from today by way of an independent
arlritrator?

Question 2

Telecom responded by suggesting that it appoint an intemal project manager toreview each case.

I!"_ !9goliating point for Telecom wasIUr D Campbell, Group Managing Director
oommercial and consumer and Mr G schorer, in'his capacity as co1 

-
spokesperson, was the negotiating point for GOT.

on.l1. septembef '!99? D campbeil was fonraded atechnical report from
Vicloria.Region.Networklnvesti-gation and Fault Management and Diagnostics
areas within Telecom.. This report was supported by tf,e General Maniger,
Tefecom CommercialVic/Tas 

' '

This brief two page report drew the following conclusions -

. Various network faults were found which would have
influenced the customers service. Alt these problems were
conected by 25 October 1999.

' lt is evident by the fault reports from the customers since
24 october l ggg that the system and the network are now
operating at an aaeptable standard.

The Telecom Victoria regjonaltechnical staff expressed strong views as to thevalidity. of the continuing faults claimed by the Victoria COTs jnd maintained that
network services werq pe{oqilg satisfdctorily. Two key indicators of ihese
views held by regionaltechnical statt were -

' Tele@m Minute from Generat Manager, Telecom commercial
Vic/Tas to Group Generar Manager, Consumer and commercial
ol28 October 1993 which advised of serious concerns that the
technical experts had in conducting further testing, and their
view that extensive testing has already been perf-ormed and that
all indicators other than the customers own comments are that
the telephone services ars performing satisfactorily,
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75' Tere"om Minute from Nationallvranqger, ptanning andDevefopment to Managing Oiredordonimercial of 26 November1992 which advised that 1-for cotoen uessenger) there are nooutslanding tech nical issues with this custom"e i,ircluoi ng it or"associated with the instailation of his new AT&T pABi. " 
-'

The record of conve.rsation,.prepared,or o^g"rpbeil, of the meeting of 15september 19g2 between niinserr and G. schorer reveafs that -
' Regionar re.recom peopre appear convinced that therewere no probfems beyond normal
' cor customers feft no doubt that they viewed the situationquite.differently and in some cases tc.,irna ineliiri"i t"iir'rliunsatisfactory

r p Campbell re@mmended further testing, including the placementof rerecpm statf in cor.customer premiies, to get a moreaccqlatg perceptiol of the custom6rs prob6ms"ano unoertaxemonitoring to positivery identify the exrtEni ano tvpe oifioubr"
' G' Schorer was of the view that it was imponanl to fix the orobtemeven ijj! lealt.,.bVpassing the probtem" inO sugj"ri"AifitTereom shourd rry'unique-soruiionl lno inaicatfi ihar;il corcustomsrs should bemoved to other exchanges
' G" Schorer stated that if Telecom would put his new number in thenext.Yelfow. Pages he would waive anyilaims to loss oi uuiinessdu" l?l:111"-l:_Bp_: and he woutd rioi want Tetecom to pay rorany speciat advertising otherthan an RVA on his old numdbr
' D. cpmpberr reminded G. schorer that untirthe cause of theproblems was known there nas no certainty ttaiierrice wouroimprove by relocating to another exitrange

Telecom app€ar to have considered the- r.qqgest for relocating to new exchangesgrl9 D: campbeil's tetter to G schorer of t e-slptirnGi r gge sets ouilhefolfowing three key items as outcomes ot ttreiiffi;ti.ffof 15 september 1992 -
' Terecom to move quickry to finarize their understanding

of the problems

' corsto advise of possibirity of.Terecom providing peopre
to work with COT members-in their busin6sses to-obtain firsthand exposure to the probrems on a 

"ontinuous 
basis

' G. schorerto discuss with. (cor) members wiilingness toconsider being reassigned io an6ther exchange _-wtrbrr-migf,t
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invotue a number change.in a1 qttempt to quickry improve thequality of service and whilst this in its6tt oo6s noi n"6e""atiry*T1,a1 improved performance it wourd ue an aaion-Jitreientfrom that undertakeh to date. rereComio assist tinanciaity witnadvertising as wellas with recorded voice announcement to olelnumber

COT expressed the view that their service problems were due to two faciors -
. network congestion

' the age of the exchanges to which they were connected

!:I9t_9t 2.2. september 1993 from G. Schorerro D. campbettadvises that CoThave no objections to further testing, but request immeOiataconnectlon io nxgexchanges in the same charging z6ne. f-etteiilso iiates that COT cannotaccept that Telecom need to oo-turttrertesiingiJnJiltiJtiedihat prooiems rrauebeen experienced.

Letter of 23 Seotember 1993 from D. campbellto G. Schorer incorporated thefollowing statements -

' The key problem is that discussion on possible settlement
cannot proceed untilthe reported fautti are positively identifiedand the performance of your memoers servGirii6ieeiiio uenormal

' '.'... we cannot move to settiement discussions or arbitrationwhile we are unable to.identify tautts wrrun arl arectiligiil."
."r!9?:: At this point I have ho evidence that any oiilie- 

-
exchanges to which your members are attached 6re tne carseof probrems outside irormar pertormance standards

' the ?lo^Rgse.g testing regime is afso a necessary precrude to thesuggestlon that your members be moved to diffeient exchanges
The approach stated by.D. campbell in the aforementionect tetter wassubsequentty reaffirmeb on the fblbwing occ"si6il: 

"-

' Terecom retter of 14 october 1992 from D. campbeil toG. Schorer

' Terecom retter of 21 fuober 1gg2 from D. campbefltoG. Schorer

' Terecom retter of 6 January 19g3 from D. campberttoG. schorer which advised ihat as aiJnaun pr.i'ess'or
comprehensive testing was not agreed the 6ffer otabitration was withdrawn and staied that he did not feel

78
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that lurther tarking yogrd be beneficiat, suggested thatcoTs re@urse is further negotiationi bitne courts.
Reaction of CoTs-lo th_e above.approach was that CoT members did not acceplprecondition of testing prior to mdving to more modern and difierent exchangeequipment' COTs ry-eie pppared to-allow Telecom io oo as much testing as itneeds to in order ro try ario rocate ei"nanse arr6;il ih3]-#$;Jl"Jp'Jr"tion,should not be ieooardised. Theie rle*s were contained in the letter of23 Decemneriggz tiom c. scrroLiio o.-C"rpl"ri"'-'
Record of conversation of 13 January 1g93 between R. Davey (AusTEL) andBlount (AOTC) reveats

Blount indicated that Aorc wanted to make tests and that th€complainants did not want them to do that. Aaa ,.rrrt br this therewas no substantiat materiat upon which AorC mlg-n1;iotue rheditficulties

P"y"y advised of comments received from Garms and Gillan thattheir call rates had increased oetweln g00% to s0o%iince movingto a new exchange

No information was available on Telecom files orcorrespondence received fromG. schorer on the specific mareup oi t|.,"'rrin"' testing proposed by D.Campbell.

D' campbelldid n9!.aPp€arto indicate how his proposed testing would ditfer fromprevious testing. This ib 
"p_ti*Brtiirilirilni isiue ii eJue"n Messenger hascontinued to report a wide i?ngg 9t piou6mJsince iABT anci it *outd appear thatexisting testing has not resoJvdd ttre'piou'ierns.. wnib! D campbe[,s purpose forthe fufiherlegiing was clearlv outiinll'in n:li'rinure of 26 october 199s toHolmes - "to try ano oreax the oeidlocl'u"f,"r"n our commerdd statfs viewsthat there w.erd no problems outside noimai'netr"ork faitures and the coTmembers views thdt performance was much worsg"';, his proposed methodologywas not 1!!"i199 in any documentation or record of discussions. The

( :tfectiveness of the proiosed t"rting;;. qr"rtionA bt Tr|6;,s own technicalexperts.

No evidencs was found of a structuredand co-ordinated approach to demonstatehowthisproposedf urthertesting;oqHlpUiti"aliyaoaie{s'n-e-probtems
craimed bv Gorden Messenser (ind tr'" ;lt,"; cof+ il;il';i

the strong views of .Terecom regionartechnicat experrs that thenetwork was operating satisfaciorily

the absence of any specific methodotogy to be forfowed for theproposed further tesling thereby creatiii Jritr"tion where thesesame experts would conduct the same t;stingpiocedures that led
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g?*:liTmins the view that the system was operarins 7 B

it is doubtfullthat !!e proposgd fufihertesting woutd identify the causes ofclairned fautts that haire not been aOte to OeiO"ntineJrince 19g7.
ln his letter ot zs september 1992 Mr campbell states that

"at this point I have no evidence that any of the exchanges to whichyour members are atlached are the cau'se of problems 6utside normalperfo rmance standards"

yet there is no documentation to show.lhat the re-opened investigation into G.schorer's craim of rosing gg caits per day, hid befiinarised. h shourd be noted
lql,ol 1.1 septemQgt t ggz, one iay ;f#6d"iij 

"'t."r,nicar 
report (refened roearlier) the Generaf Manager, Teleiom commerciitVicnas advised the authorsof the technical report thai-

"Mr Graeme schorer of Golden Messenger is reported to have tolda Tetecom Representative that tre is siribsing-s0 carG-pei?av-anothat there waj.iope.improveme.nt in tlay tssZ, coincid|nt witn i changein dialtone. This is the'sort of ctaim t"e ilormatry neiii#;',ilii.-lt i,the first I h91d of it. co.uld you please-re-open-vour investigation andeven instigate some additionaltdsting if neiessiry,,.

The General Manager, Telecom CommercialVic/Tas actuised D, Campbellon 14September 1992 th.at the investigation was re-opened and that the claimed lossof 50 calls per day had staggerei them.

Whilst the Telecom Regionattechnicat experts had reported that there were nooutstanding technicalpioblems with GotdSn rtresieng6r ana that the network wasperf-orming. satisfactoriry,.Gorden Messenger was reguraav reborting diii. 
",99$rrn99 by monitorin-g informarion providea_oy r"6-"om. A summary of

Leportd faults for the ry1rog 29_July t gga to-a 5"p:t"roe, 1993 is tocated on the
9"-Hpl M99seng9r mdnitoring nte.'tntema reedm obcumentarion reveats thatconsiderable testing has been conducted since rrrrovember lggg and that thesetests indicated the.netwotqar perfgrmjng satisraciJtiii. uissing in-anf ortnedocumentation within the Terecom nbs tJ6Jw thrii.iing was structured toaddress.the problems reported, and in particJar,lhe Jaims that these problemswe re be i n g cau sedlryfiig 

t _*lg "sdion "nd 
h'a;i if, 

" 
n 
"t*ork 

co mpri si ng
9fll"t:ng technologies and computei systems. rnis iipears ro be the core of the
9itrglng views pui fonrvard by tire Tefecom technicaf 6iperts and the corcustomers.

D' Campbell appe-ared.to be willing to consider the request pr.rt forward by G.schorer on 15 seotember 1992 to-move Cor *siorlru to'ditferent excfianges.f n his letter of 1 6 beptemoe;lgga D. G;p6tI t"q#i.d G. schorer ro discusswith coT members ihgLllllryfesi to.oe iJJsrign-eJio another exchange in anattempt to quickly improve seriice, and stated tniiinii.t this in itself does not



\. :\ 9jtofieq
{, -i.

necessarily mean-qr improved performance il uould be an action difierent fromthat undertaken to date.'

This willingness to consider a difierent app^roach ceased when D. campbeil- .advised G. schorer_9l zg septemuel ldg2 iid in,i;posed re$ins regime isalso a nee'ssarv p'."lys ail" *ige.Son that yorrr members be moved todifferent excrrang6s- fJrroirrd oe ;;ral mt in ir,6 ises or and
trlJrnnorosr,tspiF!,Hff '1'ff#,.,T','il#f,:f.y,i:?T8HHaffirHlllon 13 Januanr rggg that both custoqg$ craimd io ri"r" experienced anincrease in ciils trom rrom Cdoi"-iJ'sooy".
In view of the abovo information, lhe validity of the insistance of further testing asa preconcJition to moviqg ro a new exctrang6iid'q"iiilln"o.
Informdion conrained within the perr_ormg$e Rgpo4 0f serecled Exchanges(bas€d ori jrRoB dared rrom I ian;l!r_ 1991 r" a6 iilember 1se2) reveared rherottowing for the North uerooume ;i;d" 

"iir,iig;"1""' 67-40/o cails were effective for the 32g { number range

" 
3g-4% cails were efreciive forthe g2g -7 number rangs

This indicates that.all of lhe Gotden {esssnger auxi$ary rines are focated in hightraffic ranges. In vie.w oitNs iniiirition relE-t3'dru"t"ro to mo.re GofdenMessenser to an |I! "FF'd, ;;h ["1t ii ry ; &* apprcach assuggested by G. schorer, is nir irnoerstqq: fi"".ni aokbn Messenger ro amore modem exchange wouH t iJJ not on'ty enabt& G9 +r"o of auxiriarynumbers throtghout tFe entiie erdtrapg number range to minimise exposure tocongestion d rhe 
3:"I-Tg",.thgqby overcoming on"?t" major probrems withthe existing ARE exchan{e,-uut aii6 coukr t ave'rei&6o ror,g"rtion on thdexchange for other custoirers

,fi 2
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7.9 For three of the four COT Cases for which simultaneous exchange -
end/customer end monitoring data was successfully obtained (Mr Schorer, Mrs
Garms and Mr Dawson at his Maidstone exchange) the results indicated that -

incoming calls arriving on their lines gave rise to a ringing
condition at their premises

about 98Vo of these calls were answered

of those calls that rang unanswered, the majority had a ringing
durarion of less than 10 seconds, indicating a possibility of either

the caller hanging up before answer

calls being anificially released before answer, as a
consequence of a network fault.

7.L0 The conclusion may be drawn from the above monitoring that while there
was a possibiiity of a network fault,.the monitoring indicated a reliable service
between the customer's terminating exchange and the custorner's premises. That
conclusion does not, however, extend to performance of the network delivering
calls to the COT Cases'exchanges - that is assessed by reference to the test calls
undertaken by Telecom and Bell Canada International and canvassed below. The
conclusion needs to be funher qualified in relation to Mr Schorer's service
because the monitoring results show a discrepancy between the number of
incoming calls recorded at the exchange and the number of incoming calls
recorded at his premises.

7.11 The fourth service for which simultaneous exchange end/customer end
monitoring was obtained was that of Mr Wiegmann of Jindabyne. His service
utilises a relatively long customer access nerwork path of about l2 km, the line
part of which has been condirioned to ensure that it is within acceptable
oPerarional critgria.

7.12 While the monitoring of Mr Wiegmann's line revealed that his service was
subject to interference from an electric fence which made reconciliation of
exchange and customer premises outgoing call records difficult, the records of
incoming calls were able to be reconciled. The results suggesred that about l27o
of his incoming calls rang without being answered and that the majority of these
unanswerpd cails rang for more than 10 seconds. Mr Wiegmann has informed
AUSTEL that he has an answering machine which is functional at all times.

- t
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10 June. 1998

Attention: Mr Nell Mounsher
IVlanager, Custonncr Response Unit
Telstra
242 Exhibition Street
Melbourne Vic 3000.

By facsimile: (03) 9634 8728 and hand delivery.

4woN OOLDEN
Q"*frF\^*rELEPFrOf,lE tOSl e2E7 7@e

FAX (O3) 9297 7Nr

493-'96 EUEENSBERFY SIMET
NORTH TGTIOURNE VICIORIA 306I

FO. BOX 3IS NORTH MEISOURNE 3O5]

Dear Mr Mounsher,

WITIIOUT PREJUDICE

Further to our meeting of Tuesday, 9 June 1998, I am enclosing a copy of my
thoughts, comments and opinions.based upon my understandlng of the events that
took place at the meeting for Telstra's consideration.

These matters are set out in the attached Appcndix.
\ -@ 

of oplnions bctupcn Pctcr Grofts and Graham Schorcr on the
validity oTlow tte other pafl calculated GOLDEN'i job losscs then quantum, there
does not secm to be a realistic likelihood of reaching agreernsnt on this very basic
matter. Whlle this difrerence of opinions remaln unresolved, the prospect of achieving
resolution by this unique process does appcar unlikely to cventuate.

lf these circumstancas still remain unchanged after Thursday, 18 Junc 1998, providing
both parties are wllling to continue pureuing resolutlon under this process, there may
be merit in both partbs considering use of a thlrd party to provide an independent
opinion as a way fonrard solution.

Should it bE neessary and Telstra and GOLDEN are in agrecment for the need to
involve an independent third party, discussion wlll need to takc place to set the
objectives and ensure the involvament of the third party will be a cost and time
effective solution.

I am still committed in glvlng thls new process every opportunity to achieve the
mutually desired outcome.

4s{Ms Lyn Chisholm By facsimile: (03) 9634 8728.

htro.tAr{r: wE AE ,*.)t ooitroN c nd... t-tffiLi'*,9ffi8 ffimR}S.S&H
CO{n^CI wddr creoa on thr Rt\rt$t 50E OF fHB oocu}r€llf, il || h tou hltirl lo rroC ltrrn |o qtdd an bl.| sortftJrlo,!.



- 2 -

L9/&."9n tt:14 Ps: ?J3
JLN 19 '9€l 11:11A[4

ootDlrVUITHOUT PREJUDICE

APPENDIX.

Point 1.

\ It is my understanding that Mr crofts considers the GoLDEN claim is worth between
S.6M to $1.2Mitlion.

Just prior to the 1996 Federal Elec{lon, baled upon the informcuon I rcceived fiom Mr
Steve Black, Telstra wcre prcparcd to grttb my clalm before the Arbitator fur a figure
between $.75M to $1.2Mittion.

My claim before the Arbitrator did not indude my cfairn against Telstra re FOl, ISDN,
legal costs, previous Court cost incuned to be taxed, a guantum for injury and loss of
health, and Integrated Transport Services

Using broad brush figures, on the bltoning headings:-

FOt $431,000.00
Legal not associated with FOI 60,000.00
Court costs (taxed)
TOTAL

Legal costs (not being FOI)
FOf
Court costs ($200,000.00 tared)

80.ooo.oo
$571,000.00

'.r lln my opinion, the amounts being considered by Mr Peter Crofts are tar less than what- 
lwis alleged to be on offer in 1996.

Point 2.

GOLDEN'g basic losses $ E,333,000.00

when these tosses are discountcd by 53.85% = $!r.!46l4illion.

Polnt 3.

Loss of jobs (see Schedule) $ 5,003,000.00
Loss of Goodwill (sae Schedule) 1,198,000.00
lnterest Foregoing (see Schedule) 2.132-000.00
ToIaIGOLDEN $ 8,333,000.00
Total - Integrated TransportServicas 2.777.OOO.OA
TOTAL $11,110,000.00

$ 60,000.00
431,000.00

80,000.00
G Schorer - injury. loss of health, etc. 1.000.O00.0Q plqs
GRAND TOTAL $12,681,000.00

lMren the Grand Total is discounted by more than 69.667o = llLQ$Ultlleg. 4K
AOlSrd Or S/E.gnt|Blc'II'Gl FN. tID ACttr GIGOiIA

'\itmilI: 9,c ttr ]€r@t/ltnil c|5Eq ht6rtdE, Erarrr D r Eft ln,|s Aif,) €rotltttct
@rfirrdt rrin .rprs al lD rGvEgs sD3 c lt: @116{r I I h F }t D E llr D o,E er? Er ldarr
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Polnt4.

Excluding Mr Crofts'formula and hls dlsctrssion on the same mattsr, I fefer to Tabt€
identificd as Call Loss Variables-

Then taking into alt the other matten he raisod as to wtry he found GOLDEN's base
cfaim unacceptable/unreasonablg/unbellevable (my words, not hig), in my opinion, all
of his @ncerns for Telstra have beEn addressed by my most generous otrer to
discount GOLDEN's base claim of $8.33Mitlion by 53.85% to equal $3.846Million,

As a further incentive as pointed oqt in Point 3, I have dlscounted the perspec{ive
Grand Total claim of more than $12.681Million by 69.66% to equal $3.846Million,
whictr is the same amount as pointed out in Point 2.

Point 5. Concluaionr.

fn my opinion, either Mr Crofis andlor GOLDEN are both honibly wrong in our
diffarent methodologbs used to calculate the value of my claim, or onc of us ls belng
realistic in the methodology and discounting applied.

The $&4.00 question is which ls thc corract answsr.

From my percpcctivc, I havc dcmonstrated my willingness to settb wiUr Telstra and I
have been more than reasonable in the offer made b Telstra for settlement.

In my opinion, Mr Crofts is mistaksnly taking Into considaratlon th€ $200,000.00 paid
into Court re FlexitelCustomer Premises Equipment.

The invotsement ot an independentthird party rnay be needed.

4#
rftmm: uf rt lg cuaa{ 

".*. 
ta l#

Co{nrct *irr @ dr l. e[tElE SOE C DS mf€ll I i h nr iff b lld }rn b aiE! ar l|: ccrt&r



25 May 7998

RE COT CASES

On Thunday 21st May various telephone calls between Schorcr and myself following
telephone conversations I had had with Lyn Chisholm on the previous Monday the 18th
May.

After speaking with Chisholm on the Monday I had endeavoured ro contact her to get
clarification of the changes that as I understood Benjamin was indicating or Chisholm
was to their concerns about agreeing wilh my request that they join in having Pinnock's
meeting etc. put off for a month. I left constant messages for her which were received by
her answering machine in Sth Aust. Uttimately I got to speak to her on either the
Wednesday afternoon or Thursday moming very briefly and she said she would be
attending a meeting at my office with Schorer and'Iborpe that afternoon at 4 or 4.30.
later I rang Schorer to put this off as it was more convenient for me to go to Schorer's
office.

On the Thursday aftemoon I was at Schorer's office from 4.00 until after 8.00 o'clock.
Lyn Ctrisholm was quite late coming to tbe rneeting. It was not until about 5 o'clock that
she anived. Her recitation of the three stages of altemate procedure to settle the matter
remain mucb the same as it had been explained before. 'Ihe only difficrrlty was that the
importation of the requirenrent of Bcnjamin that nothing would happen unless the figure
was below $4 million. Chisholm produced a letter which I thought was near enough to
meaningless and have not got a copy of it whictr she expected Schorer to put before
Bengiamin in the expectation that Benjamin would if it had added to it the $c mittion
qualification he would then agree to go along with our request for an adjoumment of
appointing the arbittator etc.

On the Friday morning after some short enquiries at my office by Schorcr relayed by
Julian as to the necessity for me to attend the meeting t ultimately got to the meeting
having been picked up by Scborer we got there about quarter past 2. Bcfore that outside
the building and earlier in a pbone conversation I had put to Schorer that we should still
make the offer at a figure below $4 million and we settled on $337. At the rneeting
which was taped as we had previously requested to bc done Benjamin was present. Lyn
Chisholm wasn't although she previously said she would be therc. i put up the
proposition as I understood il and I was being invited to make an offer and on a withoul
preiudice basis and that it was then haurpered somewhat by the insertion of a requirement
by Mr. Benjamin rhal it had to be under $c million. I did nor specify the $a milion
figure. I merely said it was a specified figure. 

/was very rude and very forthrigbt in saying that everything I had said was in f"ct inott""t

G{ 4ft



\
and he said that if wanted to we could make an offer but that was a matter for us and as
far as he was concemed he regard various claim figures that he had heatd relating to
Schorer being from $4 million up to $12 million is completely ridiculous and
unacceptable and impossible.

The meeting then proceded to try and appoint an arbitrator which failed. All of this is
rccorded separately. After the meetingPinnock in conversation with Schorer and me said
it would do no harm, in fact he thought it was a good idea, for an offer to settle still to be
made and I think so too.

Schorer returned to the office with me for further discussion. Engaged about a quarter
of hour or so and confirmed the making of the offer. I rvill draft tbe letter.

4{6
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10June,1998

Attention: Mr l.|eil Mounsher
Manager. Customcr Rcoponse Unit
Telstra
242 Exhibition StrEet
lvlalbourne Vic 3000,

By facsimire: (03) 9634 8728 and hand delivery.
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Dear Mr Mounshat.t ,

WTHOI'T PRE.'UDICE

Further to our nreeting of Tuesday, I June 1998, I am enclosing a copy of my
thoughts, commcnts and opiniong.bascd upon my urderetirndlng of the events nat
took place at the mgeting for Tslrtrra's consitcialion.

Thcse matbrc are set out in the attacfied Appcndix.

Given thc differcnce of oplnbns bctwccn Pcbr Groftr end Gnaham Scfiorer on the
validity of how ths other pady calculated GOLDEN's job locser then quantum, there
does not secm to be a realbtic lfrelihood of raactring agrecmcnt on this very basic
matter, Whlle this dlfiersnce of opinions remafn unresolr/od, lhe prospect of achieving
resolutlon by this unique prooess docs appcar unlikcly to cventuate

lf thesa oircumstences stilt ramain urrctranged after Thursday. 18 Junc 1998, providing
both parties are wllling to contintr puruuing racolutlon undcr this process, there may
be merit in boffi padbs considerirg use of a third party to provftle an independent
oplnion as a w.ry forwad solution.

Shoutd it be ncoessary and Telsta and GOLDEN atp in agccnrnt for ttre need to
involve an Independent third parg, dlscussbn wlll n€ed to takc ptace to set the
obiectives and ensure the Involvamcnt of ths third pa$ will be a cost and time
effec-tive solution.

I am still committed ln gMng thF new prooess every opportunity to achieve the
mufuatly desired out@me.

Ms Lyn Chisholm By facsimile: (03) 963a 8728.

-^ - lFinm wE ^c '*r cq'sr erye." *tH**jffi3ffi.s1ts\33$S*H
Cq'fli^c1 rrui dor q| lh. ItlESl $[ OF t]ta oo(f,f€l tf f ri rqi rtrj t r.d nr'|-ro ;.dd crry bl.r cq'lr.cton,
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resolution by mediation or negotiation. ln several cases settlements had already sccurred

in the past with some of the CoT claimants, but had not achieved finality. The second

benefit was the confidentiality of the process as opposed to, for instance, litigation in open

court. The experience has shown that not all of these benefits have emerged or

materialised.

In my view, there was one potential difficulty that should have been obvious from

the outset. I do not make any apology for coming along to this committee and saying that

outright, because it should have been obvious, in my view, to the pafiies and everyone

involved from the beginning. This deficiency revdlves around the vcxed question of how

the claimants were to obtain, and the best method of obtaini4g, documcnts from Telstra

which were:to assist rhem in the process. In the process leading up to the development of

the arbiffation procedures-and I was not a party to that, but I know enough about it to be

able to say thi;-the claimanlc were told clearly that documents were to be tnade available

to them urider the FOI Act. The Commonwealth Ombudsman has already reported on the

problems encountered by the claimants in that process, and I do not ProPose to reiterate

her findings.

Senator SCHACHT-Do you disagree with her findings?

Mr Pinnock-No. For present purposes, though, it is enough to say that the *
was alwavs soing to be problematic, chiefly for three reasons. Firstlv. and perhaps

lpror.r, was always going to be problematic, chiefly for three reasons. First]v. and perhaps

| 
^I.or, 

sienificantlv, G arbirator, had no control over that process, because it was a process

l;;;#"J-"o,i.riu outsidq the ambit of the arbitration orocedures. Second1y, in providing

documentsTelstraffihateverexemptionsitmightbeentitledto
under the FOI Act, and this often resulted in claimants receiving documents,.the flow of

which made them very difficult to understand. In some cases, there were obviously

excisions of information. In contrast to this, the claimants could have sought access to

documents on a regular basis under the arbitration procedures. Provided that those

documents *r." ,.i.uant, the arbitrator could have directed Telstra to produce those

documents without any deletions. If there was any argument as to the relevance of

documents, the arbitrator would have had the power to require their production and

inspection by him to make that determination in the fust place. Thirdly, we know that the

FOI process as administered was extremely slow, and this contribu{ed to much, but

certainly not all, ofithadelay which the claimants encountered ih prosecuting their claims

through the arbitration procedures.

Wirh the benefit of hindsight, I wiil turn now to the lessons that are learnt from

experience of the process. Firstly, arbitration is inherently a legalistic or quasi-legalistic

pri"edure. It does not really *uit"t how you might finetune any particular arbitration. It

has the normal attributes of a quasi-legal procedure, where you have parties opposing each

other with someone in the miadle having to make a determination. Even having said that'

I am on record as saying that Telstra's approach to the arbitations was clearly one which

was excessively lega-listic. For instance, io tnuny instances it made voluminous requests for

ENVIRONMENT, RECREATION, COMMLINICATIONS AND THE ARTS

/+5



IN  THE MATTER OF

AN ARBI?RATION

B E T W E E N :

1 .

IEISIRA CORPORATTON L.TMTTED
(  " T e l e c o m  A u s t r a l i a "  )  

- -

SEATEMENT OF CLAIM

GRAHAM J9HN SCHORER AND OTHERS
% C l a i m a n t s

-  a n d

Res pondent

The  names  o f  t he  c ra iman ts  a re  se t  ou t .  i - n  schedure  .A*

he re to .  The  co rpo ra te  c l a iman ts  a re  and  a t  a r r  ma te r i a r

t imes  have  been  compan ies  i nco rpo ra ted  under  the  raws

o f  t he  S ta te  o f  V i c to r i a .

T h e  R e s p o n d e n t  i s  r y ) a r t y  t o  t h e  F a s t  r r a c k  * A r b i t r b t i o n

P r o c e d u r e  d a t e d  2 1 . s t  A p r i l  ,  I g g 4  a n d  i s  a n d  w a s  a t  a l l

m a t e r i a l  t i m e s  . -

\
(  a  )  a  corpora t ion  du ly  incorpora ted  pursuant  to  the  , l

l a w s  o f  A u s t r a l i a ;

(  b  )  dea l ing  in  the  supp ly  and de l i very  o f  te lephone

s e r v i c e s ;

(  c  )  dea l ing  in  the  supp ly  and de l i very  o f  te lephone

l a n d l i n e  s e r v i c e s .

The  C la iman ts  commenced  ope ra t i ons  i n  t he  bus iness  o f

"on  demand"  cou r ie r  and  l i gh t  t ruck  se j r v ides  to  the

Melbourne metrOpoi l t . . ,  - r rA surrounding d is t r ic ts  on

l s t  Feb rua ry ,  1973  t rad ing  as  Go lden 'Messenger .

Be tween  I s t  Feb rua ry  ,  I g73  and  m id -1976  the  C la iman ts 4{s



opera ted  the  bus iness  ou t  o f  p remises  r -oca ted  a t  3 r

cobden  S t ree t ,  No r th  Me lbou rne  i n  the  s ta te  o f  v i c to r i -a -
Be tween  m id - I976  and  March ,  197B the  C la iman ts  ope ra ted

the  bus iness  ou t  o f  p remises  roca ted  a t ,4  Tbmpr -es tc iwe

Road,  Bul - reen in  tG* l i ia  s tate.  In  or  auoul  I {arch,

1978  the  c la iman ts  commenced  to  ope ra te  the  bus iness

ou t  o f  p remises  r -oca te .d  a t  493 -495  eueensbe t ' . r . y  S t ree t ,

No r th  Me lbou rne  i n .  t he  sa id  S ta te .

s ince  i n  o r  abou t  March ,  1986  G I . , r  {Me lbou rne )  Hord ings

P ty '  L td -  has  ca r r i ed  on  t he  bus iness  f r om 4g3 -4g5

Queensbe r r y  S t ree t ,  No r th  Me lbou rne  by  conduc t i ng ,  on

a  commj -ss ion  bas i s ,  a  te lephone  answer ing  se rv i ce  fo r

a group of  indepenf5f l - t  cour iers  and a lso operat ing a

two -way  rad io  se rv i ce  t o  r e l a te  o rde rs  t aken  by  i t  f r om

pe rsons  seek ing  t o  have  cou r i e r  wo rk  done .  . r L  uses

the  bus iness  names  "Go lden  Messenge r "  and  "Go  Go ld .en " .

G l ' 4  (Nor th  Me lbou rne )  Hord ings  p ty .  L td . .  owns  the  bus iness

names  "Go ld .en  Messenger "  and  , ,Go  Gorden , ,  and  has  r i censed

the i r  use  by  GM (Me lbou rne )  Ho ld i ngs  p t y .  L td .  S ince

in  o r  abou t  t ' , l a r ch ,  1986  i t s  p r i nc ipa l  bus iness  has  been

tha t  o f  f ac i l i t a t i ng  paymen ts  to  cou r ie rs  6y  fac to i i ng

lone bv them

obta ined by them through the serv ices prov ided by G' l

(Me lbou rne )  Ho ld ings  p ty .  L td .  GM (Nor th  Me lbou rne )

Ho ld ings  P ty .  L td .  has  ea rned  i ncome f rom such  fac to r i nq .

The other  Cla i rnants der ive income and benef i ts  f rom

GM (Me lbou rne )  Ho ld ings  p ty .  L td .  and  G t4  (Nor th  Me lbou rne )

Ho ld ings  P ty .  L td -

Be tween  m id -1975  and  rn id -1927  the  c la iman ts .  exoe r ienced
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ex tens i ve  te lephone  se rv i ce  d i - f f i cu l t i es ,  p rob rems  and
fau l t s  i nc lud ing .  bu t  no t  l jm i ted .  t o
(a )  makers  o f  i nc6F ing  ca r - r s  rece i v ing  ta rse  u , r=y  s igna ls

wh ich  C l_a iman ts ,  l i nes  were  f ree ;

(b )  makers  o f  i ncomi 'ng  ca l l s  rece i v i -ng  r i ng  tone  w i th
no  reg i s t ra t i on  o f  t he  ca l l s  on  egu ipmen t  a t  t he

C la iman ts '  p rem ises  ;

(  c  )  d i sconnec t i on  o f  rand r ines  by  se rv i ce  p rov ide r
'  Te leco rn  Aus t ra r i a  a t  d i f f e ren t  exchanges  be tween

BurLeen  and  Marve rn  Town  Har - r  and  be tween  Bur reen

and  He ide lbe rq

rn  m id -L977  the  c r .a iman ts  sough t  f rom Te lecom Aus t ra r i a

a  pe rmanen t  so lu t i s& . to  these  p rob lems  wh ich  were  caus inq

bus iness  i n te r rup t . i on ,  d i s rup t i on  and  ross .  Te recom

prov ided  adv i ce  to  the  Cra iman ts  to  thg  e f fec t  t ha t

t he  on l y  pe rmanen t  so lu t i on  t o  t hese  p rob rems  was  f o r

the  c ra iman ts  to  re loca te  i n  a  d i f f e ren t  geograph ica l

roca t i on  i n  o rde r  t o  connec t  t o  a  ma jo r  commerc ia f  exchanqe .

In re l iance upon the *advice ref ,er red to  in  paragraph

B above ,  t he  c la iman ts  re roca ted  a t  493 -495  eueensber ry

st reet ,  Nor th Melbourne i -n  ord.er  to  connect .  to  the Nor th

Merbourne te lephone exchange which rerecom Austra l ia

ad 'v ised,  was a major  commerc ia l  exchange through which

a sat is factory serv ice would be obta ined and one whi -ch

wourd prov ide safety  f rom disrupt ion to  the c la imants '

bus iness  due  to  the  se rv i ce  d i f f i cu l - t i es ,  p rob lems  and

faul ts  prev ious ly  exper ienced by the cra imants.  upon

re locat ion to  the new--  
'premises 

ad.v ice was sought  by

the c la imants f rom Telecom Austra l i -a  and g iven by i t
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a b o u t  a  t e l e p h o n e  s y s t e m  a n d  e g u i p m e n t  t o  u e  , r t i l i s e d

i n  l h e  o p e r a t i o n  o f  t h e  b u s i n e s s .  S u q h  a d v i c e  w a s  a c c e n t e d

r n  g o o d  f a i t h  b y  t h e - . C I a i m a n t s  a n d  T e l e c o m  A u s t r a l i a

w a s  c o n t r a c t e d  t o  . i n s t a r  a n d  p r o v i d e  r e n t a l  s e r v i c e

o f  t h e  T e l e c o m  M u r t i - p h o n e  K e y  S y s t e m  f r o m  M a r c h ,  1 9 7 8 .

A t  a l l  t i m e s  t h e  M u r t i - p h o n e  K e y  s y s t e m  w a s  r n a i n t a i n e d

a n d  s e r v i c e d  b y  T e l e c o m  A u s t r a l i a

connec ted  b ,V  te lephone .  l and l i nes

rad io  based  s ta t i on  egu ipmen t

rad ios  i n  t he  ca r r i e r ' s  veh i c l es .

Be tween  1980  and  1992  t he  C la iman ts  expe r i enced  ex tens i ve

te lephone  rand l i ne  p rob rems  inc rud . i ng .  bu t  no t  r im i ted

to .  l oss  o f  commun ica t i ons  t o  and  f r om the  c l a iman ts ,

p rem ises  and  t he  ca r r i e r ' s  veh j_c l es .

rn  1981  t o  l - 982  t he  c l a iman ts  expe r i enced  ex tens i ve

te lephone  se rv i ce  d i f f i cu l t i es ,  p rob lems  .and  fau r t s

Te lecom recogn ised -T ino  such  d i f  f  i cu l t i es ,  p rob lems  ana

faul ts  and gave mis leading and decept ive advice to  the

c la iman ts ,  caus i "g  th "  c ra iman ts  to  i nc rease  the  number

of  l ines and rent  add. i t ional  tu lur t i -phone Key System

telephones serv ic ing the business oper .at ions.  The cra imants

accep ted  the  adv i ce  i n  good  fa i t h  on  the  be l i e f  t ha t

such increase would e l iminate the terephone serv ice

d i f f i cu l t i es ,  p rob lems  and  fau l t s .

rn  mid-1985 the cra j*nants exper ienced fur ther  te le lphone

serv i ce  d i f f i cu l - t i es ,  p rob lems  and  fau l - t s  i nc lud ing ,

but  not  l_ imi ted td* : "

t l'  ' - i

r l . The  C fa iman ts '  p rem ises  a re

to remote ly  located t i r ro-wav

wh ich  t ransmi t s  t q  two -way

I2

13

J

l_4 .

(  i ) makers of  incoming ca l ls  receiv ing fa lse busy
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v  t b

( i i 1

- )

s i g n a l s  w h s n - . t h e  C l a i m a n t s ,  f i n e s  w b r e  f r e e ;

r n a k e r s  o f  i n c o m i n g  c a l l s  r e c e i v i n g  r i n g  t o n e

w i t h  n o  r e g i s t r a t i o n  o f  t h e  c a l l s  o n  e g u i p m e n t

a t  C l a i m a n t s  I  p r e m i s e s ;

i n c o m i n g  c a l l s  d i s c o n n e c t i n g  o n  a n s w e r ;

i n c o m i n g  c a l r s  d i s c o n n e c t i n g  d u r i - n g  c o n v e r s a t i o n

r n  m i  d - r9  86  t he  r - 9  85  f  au r t s  g rew  i n  i n t ens  i t y  w i t h  t he

add i t i on  o f  make rs  o f  i ncom ing  ca r r s  r ece i v i ng  reco rd .ed

(  i . . r \

v o t c e  a n n o u n c e m e n t  s  -s 4 - -

I n  o r  a b o u t  A p r i t ,  l _ 9 B B  T e l - e c o m  A _ u s t r a ' l  i a

m o s t  o f  t h e  t e l e p h o n e  s y s t e m  d e q c r i b e d  i n

1 6  a b o v e  a n d  i n s t a l l e d  n e w ,  d i f  f e r e n t  . a n d

c o m p o n e n t s  o f  t h e  F l e x i t e l  S y s t e m  i n  o r d . e r

t h e  6 l a i m a n t s '  t e l e p h o n e  s e r v i c e  d i f  f  i c u l _ t

and fau l t s .

r n  J a n u a r y  a n o  F e b ' u a r y ,  r - 9  g  7  t  h e  C r a i m a n t s  s o u g h t  a n o

r e c e i v e o  a d . v i c e  f r o m  T e l e c o r n  A u .  t r - a r - r a  i n  g o o i  i a r t h

r ' r n i c h  s u b < e q u e n t l y  l _ e a  i o  i i , =  C t , a i n a n t s  a g i r e e l n g :  i o

. c u : c h a ' e  f : - o m  T e ' l  = c c m  L u c i : a l i  a  n e '  i = i - e p i : o n =  € c u . i  o m e n i ,

; a n e l v  a  F J - e : < i  t e l  K e y  S v s i e n -  T h e  t - n s t a . l  . l ; 1 i n ; .  
c i  t h ;  s

e c u r - p m e n t  w a s  p e r f o r m e o  b y '  T = l e c c n  A u s t r a r  i a  a - .  t h e

c l  a i - m a n ' . ' '  b u s i n e s s  o r e m ! s e s  o n  o r  a b o u t  r - E i h  J u r  v ,

l - - o B ? -  A t  a ' l  I  n a t e r i a r  t r m e s  t h i s  s l r s t e n , * *  r a a i n t a : - n e a

a n o  s e r v i  c e C  b y  T e t = c o m  A - u s  i r a l - i a .
{'

J
L I - ? +  - . i  ^ - - ^ r

Y 1 :  r :  n r :  n h

h i a h ' 1  
"  

m n A i f i g d

t o  e l i m i n a t e

i  o q  n r n h l  c n c

Te lecom Aus t ra l i a  H" recommended  to  [he  c la iman ts  tha t

they connecr  to  the Telecom rsDN netr ,oork to  c i rcumvent

Che  t e l ephone  se rv i ce  d i f f i cu l t i es .

I X
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p rob lems  and  f au l t s  assoc ia ted  w i t h  Ehe  Te lecom ps rN

ne two rk .  Te lecom Aus t ra l i a  o f f e red  a  no  cosc

inducemen t  to  the  c la iman ts  to  do  so .  Tha t  o f fe r  was

fo r  Te lecom to  p rov ide  au tomat i c  d i ve rs ion  o f  i ncom. ins

ca l l s  t o  t he  c la im f f i t s  r sDN numbers  Eo  the  c la imah ts

Ps rN  numbers  i n  t he  evenc  o f  t he  c ra iman ts  l oca l  r sDN

exchange  o r  l i ne  bea re r  expe r ienc ing  fa i l u re ,  when  the

c la iman ts  PSTN numbers  were  connec ted  to  a  l oca l  AXE

exchange .  C la iman ts  accep ted  the  i nducemen t  f rom

Te lecom Aus t . r a l i a  i n  good  f a i t h  abou t  t he  connec t i on  o f

t he  r sDN ne two rk  t o  t he  c l a iman t ' s  bus iness  D rem ises .

Th i s  adv i ce  was  accepced  because  o f  t he  con t i nuous

teLephone  se rv i ce  d i f f i cu l - t i es ,  p rob lemb  and .  f au l t s .

w i t h  t he  Te lecom PSTN 'ne two rk .

l 9 -  Du r i ng  sep tember /oc tobe r ,  Lgg2  t he  c l a iman ts  pu rchased

f rom Honeywe l l  Aus t ra r i a  and  had  i ns ta l l ed .  ac  the i r
'  

bus iness  p remises  an  AT&T De f in i t y  compu te r i sed

Te lephone  and  ca r l  cen t re  Managemen t  sys tem fo r  t he

purpose  o f  a l l ow ing  the  c la iman ts  to  be  connee ted  to

the  Te lecom Aus t ra l i a  r sDN NeEwork .  rn  tha t  pe r iod ,

Te lecom Aus t ra l i a  d_en ied  the  i nducemen i  g i ven  to  the

c la imants  and r " r , f r i  to  prov ide the p.o* i . "a  no cost

au tomaE ic  i ncoming  ca l l  d i ve rs ion  i n  t he  even t  o f  t he

c la iman ts  l oca l  ISDN exchange  o r  l i ne  bea re r  f a i l u re .

f l
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In  December ,  Lgg3  t he  C la iman ts ,  bus iness  . ^ ras

connec ted  to  Te lecom Aus t ra l i a  r sDN Ne twork  by  Te recom

Aus t ra l i a  a f te r  i t s  sen io r  ManagemenE aga in  ag reed  i n

0c tobe r /November  L993  to  p rov ide  the  p romised .  no  eos t

au tomated  i ncomin f r6 ' s11  d i ve rs ion  f rom th "  i c l a imanLs

lsDN numbers  to  the i r  new to  be  supp l i ed  ps rN  numbers

connec ted  to  the  l oca l  AXE exchange .  Te lecom

Aus t ra l i a  f a i l ed  t o  p rov ide  t he  p rom ised  au toma ted

income  ca l l  d i ve r s i on ,  and  se rv i ce  d i f f , i cu l t i es ,

p rob lems  and  fau r t s  p rev ious l y  expe r ienced  on  the  ps rN

ne twork  con t i nued  as  be fo re  on  bo th  the  ps rN  and  the

ISDN i ncom ing  ca l l s .

T h e  C l  a i m a n t s  a L  a l L  m e t e : ! a l _  t i m e s

(  r  )  m a d e  k n o w n  t - o  T e l - e c o m  A u s t - r a l i - a  t h a t  t h e  o p e r a t l o n

o f  l h e i r  b u s i n e s s  d e p e n o e d  u p o n  t h e  t e l e p h o n e

s e r v i c e  a n d  r e l i e o  t o t a J - r y  u p o n  t h e  s u c c e s s  f u r

r e c e j _ p t  o f  i n c o m i n g  c a l l s  t o  m a i n L a i n  t h e i r

bus  i ness  ;

1 i i )

2 !

t i

' ' : .
m a d e  k n o w n  t o  T e l e c o m  A u s t r a l i a  t h a t  t h e

of  the i r  b l rg iness  depended upon te l .ephone

' 1  
i  n o c  f n r  - ^ 6

v  v l l r

p rem ises  and  t he  ca r r i e r s ,  veh i c l es ;

ope ra t i on

land -

C Ia imanLs '

r i i i l a c c e p t e d  i n  g o o d  f a i t h  t h e  a b i l i t y  o f  T e l e c o m

Aust ra l ia  to  p rov j_de and de l i ver  the  te lephone
'

s e r v i c e  i n c r u d i n g  l a n d l i n e s  s t a t e d  a n d  g u a r a n t e e d

Te lecom Aus t ra l i a  was  a t  a l l  ma te r i a l  t imes

( i )  t he  so re  p rov ide r  o f  t e rephone  se rv i ces  i nc rud ing

22
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( v )

- 1

l and l i nes  to  the  C Ia i -man ts r  bus iness  ope ra t i ons ;
|  : i  r

an organisa l is-n charged wi th  t \ "  responsib i l i ty

by leg i -srat ive char ter  to  prov ide te lephone serv ices

fo r  Aus t ra l i a ;

an  o rgan isa t i on  tha t  he ld  i t se l f  ou t  as  hav ing

the  sk i l l ,  j udgmen t ,  capac i t y ,  expe r t i se  and

ab i l i t y  t o  adv i se  ,  i ns ta ] - ,  connec t  ,  ma in ta  j _n ,

ope ra te  and  supp ly  an  e f f i c i en t  and  re r i ab te

te lephone 'serv ice 
inc lud ing land. l ines f i t  for

cus tomer  regu i remen t ;

an  o rgan isaF jon  tha t  by  i t se l f  ,  i t s  d -e rvan ts

and  agen ts  { ^ /as  so Ie Iy  respons ib le  fo r  ma in ta in ing

and  supp ly ing  the  te lephone  se rv i ce ,  i nc lud ing

Iand l i nes ,  t o  t he  C la iman ts '  bus iness  ope ra t i ons ;

an  o rgan i sa t i on  t ha t  by  i t se l f , _  i t s  se rvan t s

and  agen ts  ope ra ted  and  ma in ta i ned  t he  equ ipmen t

in  the Nor th Melbourne te lephone exchanges and

Bu I Ieen  te lephone  exchange ;

an  o rgan isa t j _on  tha t  by  i t seJ - f  ,  , i _ t s -se rvan t6

and  agen ts  r . "  respons ib le  fo r  t he  o fe ra t i on

ahd maintenance of  i ts  own te lephone network

sys tem inc lud ing ,  bu t  no t  l im i ted  to ,  t he  cus tomer

access network commonly known as nthe CAN".

under  a

( v i )

23.

sys tem-

24 .  A t  a } l  ma te r i a l  t imes  Te lecom Aus t ra l i a  was

Terecom Aus t ra l i a ,  p r i o r  t o  l s t  Ju ry ,  19g9 ,  was  i n  con t ro l

o f  and  respons ib re  fo r  de te rm in ing  a r l  t he  spec i f i ca t i - ons ,

s tandards and per formance cr i ter ia  of  a l r  equipment

wi th in  and/or  tonnected to  i ts  own te lephone network
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duty

(  i )

(  i i 1

/  i i i  \

.B

pu rsuan t  t o  an  exp ress  o r  imp l i ed  ob l i ga t i on ,

u n d e r t a k i n g  a n d  g u a r a n t e e  a r i s i n g  u n d e r  c o n t r a c t ;

pursuan t  to  s ta tu te ;

pursuant to a general  d.uty at  1ar+

(a )  t o  adv i se  and  i . n fo rm the  C la iman ts ,  i f  f o r

any reason,  i t  woul -d be unable to  prov ide

te lephone  se rv i ce  i nc lud ipg  l and l - i . nes

to meefug.he expressed or  reasondbre needs

,  o f  the.  Cla imants '  bus i ,nes s  operat ions ;
( b )  t o  p rov ide ,  supp ry  and  ma in ta i n  an  e f f i c i en t

and  re l i ab le  te lephone  se rv i ce  i nc lud ing

land l i nes  to  mee t  t he  exp ressed  and  reasonab le

needs  o f  t he  C la iman ts '  bus iness  ope ra t i ons ;

( c )  t o  i nves t i ga te  and  rec t i f y  t he  t e l ephone

serv i ce  d i f f i cu l t i es ,  p rob lems  and  fau l t s

i n  t he  C la iman ts '  t e l ephone ,se f v i ce  i nc l ud ing

In

(  i )

landl i r res;

b reach  o f  i t s  du ty  Te l -ecom Aus t ra l i a

fa i led to  in form the Cla imants at  any t ime that

i t  was unable to  prov ide a te lephone serv ice

tha t  wou ld  reasonab ly ,  e f f i c i en t l y  and  re l i ab l y

se rv i ce  the  needs  o f  t he  C la iman ts ,  bus iness

operat ions when i t  welJ .  knew or  ought  to  have

known because of  in format ion suppl ied by the

C la iman ts  ad  the  occu r rence  o f  t echn icaL  o r

o the r  d i f f i cu r t i es  tha t  i t  was  unabre  to  do  so ;

(  i i  )  fa i led to  prov ide a te lephone serv ice that  met

,  the expressed and reasonabre needs of  the cra i rnants

bus iness  ope ra t i ons ,  pa r t i cu la rs  o f  wh ich  a re

:

t  / \
\.J
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as  fo l lows

( a )  o n  n u m e r o u s  o c c a s i o n s  t h e . t e l e p h o n e  s e r v i - c e

s igna l - led  tha t  a lJ .  l ines  w.ere  engaged .when

t h e y  ! { e r e  n o t ,  a  c o n d i t i o n  k n o w n  a s  * f a l s e

b u s y  s i g n a l  w h e n  n o t " ;

( b ) on numerous occasions the tb lephone serv ice

was  p rac t i ca l l y  i naccess ib le  to ,ou ts ide

and  incomlng  ca l l _s  due  to  the  cond i t i on

known  as  NRR;

on  numerous  occas ions  i ncoming  ca l l s  , , d ropped

ou t "  on  answer  and .  were  i r i ecove rab le ;

on  numerous  occas ions  i ncoming  ca I l s  , , d ropped .

ou t "  du r i ng  conve rsa t i on  and  a t  t imes  we re

i r recove rab le ;

on  numerous  occas ions  the  tg lep [one  rang

bu t  i t - ,was  no t  poss ib le  to  l oca te  an i l  acceo t

any in .coming ca l l ,  a  cond. i t ion known as

"sho r t  r i ng " ;

on numerous occasions J_ncoming caI Is  p laced

on  ho ld  cou ld  no t  be  recove red ;

on numerous occasions incominc ca l ls  coul -d

no t  be  t rans fe r red  f rom one  ex tens ion  to

another  avai lab le extension or .  were lost

during-4.a'ans fer i ,

on numerous occasions persons at tempt ing

to te lephone were in formed by Telecom that

t t ie  Cla imants '  te lephone serv ice was not

connected or  had been temporar i ly  d isconnected

due to non-payment  of  account ;

on numerous occasions ca l lers  to  the te lenhone

(c )

( d )

( e )

( f )

(  s)

( h )

( i )
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( k )
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se rv i : e  wou ld  xece ive  a  sho r t  bu rs t  o f  r i ng

tone ,  t hen  s i l ence ,  t hen  engaged  s i gna l ;

on numerous occasions incoming ca l_Ls were

answered_ .and  then  sudden ly  cu t .  e f  t  and .  t he

I i ne  wsg , -ove r taken  w i th  a  l oud  sc reeeh ing

sound  fo l l owed  by  an  engaged  s igna l ,  resu l t i ne

in  ca l - l s  be ing  i r recove rab le ;

on numerous occasions incoming ca l ls  l /ere

answered and then suddeny the l ine was over_

taken  w i th  a  l oud  sc reech ing  sound  fo l l owed

by  no rma l  conve rsa t i on  o r  c l i en t  ca ] . l  t e r rn_

ina t i on  due  t o  no i se ;

f t
t

( i i i )

l '  i  r r  \

( v )

( v i )

( I )  on  numsFous  occas ions  i ncoq ing . ,Ca l l s  rece i ved

s : . rence*on  comp le t i on  o f  d . i a l l i r i g ;

f a i l - ed  to  p . rov ide  an  e f f i c i en t  and  re r i ab re  techn ica l

sys  t em;

fa i l ed  to  under take  i nves t i ga t i ons ,  mon i to r i ng

and  tes t i ng  tha t  wou ld  have  had  the  po ten t i a l

t o  i den t i f y  t e rephone  se rv i ce  d i f f i cu r t i es ,  p rob rems

and  fau l t s  i nc lud ing  1ewe1s  o f  d i f f i cu l t i es .

problems and fau l ts  i
-  f a i l ed  to  u f f i e r take  i nves t i ga t i ons , ' r non i to r i ng

and  tes t i ngE '  i d .en t i f y  t he  na tu re  o i  a . t . phone

serv i ce  d i f f i cu l t i es ,  p rob lems  and  fau l t s ;

fa i led to  rect i fy  the problem in  any way or  in

any  way  tha t  adequa te l y  p rov ided  an  e f f i c i en t ,

prof ic tent  and.  re l iab le serv ice when Telecom

Aus t ra l i a  had  s ta ted  they  had  the  techn ica l  ab i l i t v

t o  do  so ;

advised,  re : :mmended. ,  p laced and a l lowed to remain
( v i i )
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in p lace equipment  and systems that  \ t rere

and j -nsuf f ic ient  to  per form the task of

the  se rv i ce ; - ,  " '

v i i i )  mis ted the 6 l l imants through d.eniar-s .  s tatements

and decept ive s tatements .concern ing te lephone

serv i ce  d i f f i cu l t i es ,  p rob lems  and  fau l t s ;

ix )  fa i - Ied to  prov ide or  put  in  prace invest igat ion

p rocedures  tha t  cou ld  have  es tab l i shed ,  recogn ised ,

i den t i f i ed  and  rec t i f i ed  the  te lephone  se rv i ce

d i f f i cu l t i es ,  p rob lems  and  fau l , t s  wh ich  resu l ted

in  a  compre te  f a i r u re  t o  be  ab re , t o "es tab r i sh ,

r e c o g n i s e ,  r c ] 5 : _ n t i f V  a n d  s u b s e q u e n t l y , r e c t i f y

t h e  t e l e p h o n e  s e r v i c e  d i f f i c u l t i e s ,  p r o b l e m s

a n d  f a u l t s , -

f a i r e d  t o  p r o v i d e  a n d  k n o w i n g l y  w i t h h e l d  i n f o r m a t i o n

f r o m  t h e  C l a i m a n t s  a n d  t h e r e b y  p r e v e n t e d  a n d

w r o n g f u l l y  d e n i e d  t o  t h e  c r a i m a n t s  a l l  i n f o r m a t i o n

needed by  them to  take  the  requ i red  remedia l

a c t i o n  u p o n  r e c e i p t  o f  i t ;

fa i led  to  p rov ide  and knowing ly  
'w i t i : t re td  

in fo rmat ion

inadequate

prov id ing

;

( x )

( x i )

( x i i )

after receiv-i ,*g legal advice from t\do separ.ate

sources tha. t  Telecom Austra l ia  should not  and

could not  by J .aw wi thhold in format ion f rom the

c la imants thereby prevent iqg and wrongfu l ly  d .eny ing

to the c l -a imants the oppor tuni ty  of  tak ing remedia l

act ion which they wourd have done i f  such in form-

a t i on  \ad  no t  been  w i thhe ld ;

wrongfu l ly  wi thout  author i ty  J . is tened to and

taped numeregs telephone coDversatio.ns .between

the CLai rnanf I  and var ious others wi thout  the
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C la iman ts f  know ledge  o r  consen t . ,

PARTICULARS

rhe aaur* .*= [ , r l - l  d iscoverv and inspect ion

of  documents in  order  to  prowide par t icu lars

of  the mat ters  referred to  in  the above paragraph.

I t  is  nec,essary for  the Cla imants to  have such

d iscove ry  and  i nspec t i on  i n  o rde r  t o  enab le  expe r l s

consul ted by the Cla imants to  prepare repor ts

to  be  submi t ted  to  the  A rb i t ra to f -  -Exper t s  con_

sul ted by t f iE-  Cla imants have been . r 'u .Uf  
"  

to .  aate

to  p repa re  repo r t s  f o r  t he  pu rposes  o f  t h i s

Arb j - t ra t i on  ow ing  to  the  re fusa l_  and  fa i l u re

o f  t he  Responden t  t o  make  d i sc rosu re  o f  mos t

re levant  documents and in format ion sought  by

Lhe  C . l -a iman ts .  D i rec t i ons  fo r  such  d i scove ry

and  i nspec t i on  o f  documen ts  w i l l  be  sough t  by

the  C la iman ts .

by th€rnselves,  the i r  serwbntd, iandz o The Cla imants

cons  i s ten tJ . y

and nature of

and  f au l t s .

b rough t  t o  Te lecom,s  a t ten t i on  the

the  te lephone  se rv i ce  d . i f f i cu l t i es

agen ts

types

, problems

?7.  The Cla imants by themselves,  tbe i r  servants and agents

at  a l l  mater ia l  t imes manned and.  operated the business

operat ions te lephone system in a correct  and proper

manner  and.  the c la imants were not  in  any way responsib le

for  the te lephr-one serv ice d i f  f icur t . ies,  pronrerns and

fau l t s

The Claimants entered into agreements wi th

having been induced. by Telecom Austral ia 's

Telecom Austral ia

representat ions

/ . d
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and wa ' r ran t ies

T h e  m a k i n g  o f

A u s t r a l i a  c o n s

The Cla imants

to suf fer  ] .oss

breach of  duty

Aus t ra l i a .

- 13

and having re l ied upon the t ru th

the  representa t ions  as  a i fo resa id  by  Te l_ecom

t i tu ted .  conduct  in  t rade 'o r  commerce wh ich

i

--/'

30 .

31.

was

(  a  )  m i s l e a d i n g  a n d  d e c e p t i w e  o r  l i k e l y  t o  m i s l e a d  o r

d e c e i v e  i n  c o n t r a v e n t i o n  o f  S e c t i o n  3 2 ( I )  o f  t h e

T r a d e  P r a c t i c e : i . . . A c t  . L g 7 4  a n d  S e c t i o n  l I  o f  t h e

Fa i r  T rad ing  f f i .  1985;  and

( b )  i n  c o n t r a v e n L i o n  o f  S e c t i o n s  5 3 ( a )  a n d  ( c )  o f  t h e

T r a d e  P r a c t i c e s  A c t  1 9 7 4  a n d  S e c t i o n s  L 2 ( a \ ,  ( d )

a n d  ( i )  o f  t h e  F a i r  T r a d i n g  A c t  1 9 8 5 .

Fur the r  o r  i n  t he  a l t e rna t i ve ,  Te lecom Aus t ra l i a  made

the  a fo resa id  rep resen ta t i ons  neg l i gen t l y  i n

(  a  )  f a i l i ng  to  exe rc i se  p rope r  ca re  i n  asce r ta in ing

whe the r  t he  rep resen ta t i ons  were  t rue - ;

( b )  f a i l i n g  t o  e q l c i s e  p r o p e r  c a r e  i n  a s c e r t a i n i n g

w h e t h e r  f a c t s  e x i s t e d  w h i c h  w o u l d  h a v e  m a d e  t h e

( c )

rep resen ta t j -ons  t rue ;  and

fa i l - ing to  examine proper ly  the facts  on which

the  rep resen ta t i ons  were  based-

have suf fered.  loss and damage and cont inue

and damage as a consequence of  the sa id

inc lud ing fa i lure to  rernedy by Telecom

The losses are- ,  but  not  l imi ted to

Loss of  income te lephone cal ls  and

( i )  Loss  o f  j obs  f r om c l j . en t s ;

(  i i  )  Loss  o f  C la iman ts '  c l i en t s  ;

32 .
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( i x )

( x )

( x i )

( x i i )
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( xv )

( xv i )
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Loss  o f  C l -a iman ts '  p ro fess iona l l y  expe r ienced .

ca r r i e r s ;  :

Loss  o f  C la iman ts '  ope ra t i ng  marg in ;

Loss  o f  C la iman ts  '  ab i l i t y  t o  se rv i ce  c l i en ts ;

Loss  o f  C la ;Lman ts  !  'marke t  
s t reng th  and  marke t

sha re ;  _ * .

Loss  o f  C la iman ts '  p ro fess iona l . l y  expe r ienced

ope ra t i ona l  s t a f f ;

Loss  o f  C la iman ts '  ab i l i t y  t o  a f f o rd ,  pu rchase

and  i ns ta l  new  i ndus t r y  Lechno logy ;

Loss  o f  c l a iman ts '  ab i r i t y  t o  pu rchase  and  re roca te

to  new upgraded  p remises  wh ich  wourd  suppor t

a  d i s t r i bu t i on  cen t re ;

Loss  o f  C la tman ts , '  f  i nanc ia l _  r esou rces ;

Loss  o f  C ldT f ran t s ,  s t a f  f  t : esou rces ;  
'

Loss  o f  C l - b iman ts '  goodw i l l ;

Losses  and  ongo ing  l osses  o f  i nc reased  L i ab iL i t v

t o  Te lecom;

Loss  caused  by  add i t i ona l  cos ts  i ncu r red  i n

p repa ra t i on  o f  submiss ions ,  repo r t s ,  comp i l i ng

da ta  o f  f ac t s ,  s t a t i s t i c s ,  ac tua l  f J -gu res  and

compu ta t i ons  the reo f  f o r  subs tdn t i b t i nq  l -osses

and future losses to  enable the '  cLaimants r  correct

pa r t i c i pa t i on  and  compr iance  w i th  the  Fas t  r rack

Arbi t ra t ion procedure that  inc ludes the Fast

T rack  Se t t l emen t  p roposa ] . ;

Loss  O f  l n t e res t  on  CLa iman ts ,  l oss ;

LosS  o f  C la iman ts ,  l os t  cap i ta l  i nves tmen t

oppor tun i t y ;  and  l oss  o f  bus iness  oppor tun i t y  genera l l y .

) , '

,_/"
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( xv i i )  t oss  o f  hea l th  o f  t he  f i r s tnamed  c ra iman t .

34

? ?

D A T E D  T h e

The  pecun ia ry  J -oss  sus ta ined  bv

Pty.  L td.  has beerr*ca lcu lated . .

shee t  o f  Schedu le .B  he re to .  The

has  been  ca l cu la t Jana  a r r i ved

fo l l ow ing  shee ts .

GM (Melbourne)  Hol -d ings

se t  ou t  on ' t he  f i r s t

yay ih  wt i icn such 1oss

a t  i s  se t  ou t  on  the

l - 9 9 6

The  pecun ia ry  l oss  sus ta ined  by  GM (Nor th  Me lbou rne )

Ho ld ings  P ty -  L td ' -  a r i ses  f rom i t s  ross  o f  i ncome f rom

fac to r i ng  t ransac t i -ons  o f  wh ich  i t  has  been  dep r i ved

as  a  resu l t  o f  t he  bus iness  Ios t  by  GM ( t r {e lbou rne )  Ho ld inqs

P ty -  L td -  and  the  - cou r ie rs .  A  ca r -cu r -a t i on  o f  t h i s  ross

and  the  manner  i n  wh ich  i t  i s  a r r i ved  a t  i " s  i n  t he  cou rse .

o f  p r e p a r a t j _ o n

*(a^

J/

d a y  o f

M ,^ur,\4-({^(u-w

4rs


