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The Telstra Cover-up

No confidentiality clause signed by a party to arbitration should be binding upon that person when
they discover the opposing side colluded with the arbitrator to ensure only some of the legally
submitted claim documents were assessed. No signed confidentiality agreement should likewise
bind any party to the agreement if that party also discovers the opposing side had been allowed by
the Australian communications regulator to use known-falsified reporting as defence documents
during arbitration
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Concealing proof, under a signed confidentiality agreement, that one party perverted the course of
justice on at least two occasions during an arbitration is bad enough, but concealing that proof until
after the statute of limitations expired effectively stopped me from seeking an investigation into
why my arbitration was conducted so unethically. This action can only be described as a denial of
natural justice and beyond.
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Please read the following Service Verification Test Report.

The COT Cases were denied their legal right to have their businesses tested by an independent umpire/consultant






The Hon Malcolm Turnbull, The Hon Barnaby Joyce
Prime Minister of Australia Deputy Prime Minister
Mr Dan Tehan, Federal Member for Wannen

Ms Sue Laver, Telstra General Counsel

Mr John P Mullen, Telstra Board Chair

This report is being copied to the Hon Barnaby Joyce and Dan Tehan because each of your offices
were provided with a CD of the first draft of this report between May and December 2014. Many
members of the current government and Telstra’s senior executives have been aware of these issues
for years, after receiving conclusive evidence provided by me that support my claims. No
investigation has ever been done by the government or Telstra, to either refute or validate those
claims. | have now prepared this SVT report and the accompanying exhibits on the attached CD so
that it can no longer be stated my claims are not valid .As with the previous report, we are providing
a CD with exhibits 1-a to 50-c. | have also supported my statements in this report by refer ring to
Exhibits which can be downlcaded from my webpage zbsentjustice.com

In June 1993, when | first alerted AUSTEL that Telstra had a major network problem that was
creating serious 008/1800/lock-up/short duration post-dialing delay faults, John MacMahon
(AUSTEL’s general manager of consumer affairs) and Bruce Mathews {from AUSTEL’s monitoring
unit) asked that | alert AUSTEL to any fresh evidence | might come across regarding this matter. John
MacMahon wrote to Telstra’s Steve Black on at least two occasions in January 1994, using my
comparison of Telstra’s Call Charge Analysis System {(CCAS) data for the 055 267267 service line,
which my 008/1800 free-call service line was trunked through. The data showed that Teistra {and
therefore the government, too) certainly did have records showing massive deficiencies between
the actual call termination period and what Telstra charged their customers. Telstra had

a major, national network software problem, at least midway through 1993.

The Hon David Hawker (Dan Tehan's predecessor) worked with AUSTEL and me during 1994 in an
attempt to discover how many businesses in his electorate were suffering from the same
008/1800/billing faults. The CD | provided to your offices in 2014 shows that in August 1996, AUSTEL
was still demanding Telstra fix this ongoing 008/1800 billing problem.

The government regulator, AUSTEL / ACMA, allowed Telstra to cantinue to promote their 008/1800
free-call service even though they knew of the many deficiencies in it. Section 52 and 53 of the then-
relevant Trade Practices Act states:

52 Misieading or deceptive conduct.

1. Acorporation shall not, in trade or commerce, engage in conduct that is misleading or
deceptive,

2.  Nothing in the succeeding provisions of this Division shall be taken as limiting by implication the
generality of subsection (1).

53 False representations.
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A corporation shall not, in trade or commerce, in connexion with the supply or possible supply of
goods or service or in connexion with the promotion by any means of the supply or use of goods or
services...

Section 52 and 53 show that firstly, when AUSTEL allowed Telstra to continue to promote their
008/1800 service while aware of the many deficiencies in the product, they breached their statutory
obligation to me as a ¢claimant in the AUSTEL-facilitated government-endorsed arbitration by not
officially notifying the arbitrator and the relevant Minister for Communications that the problems
raised in my claim were ongoing and a separate issue Telstra had to address before the arbitrator
could bring down a finding; and

Secondly, AUSTEL and Telstra breached their statutory obligations to the rest of the 008/1800
Telstra consumers by allowing Telstra to continue to promote this service for more than two years
despite knowing the devastation this fault was causing to hundreds, possibly thousands, of 008/1800
CONSUMers over many years.

Mr Turnbull, this report confirms | was told that these 008/1800/billing problems would be
addressed — and fixed — during my arbitration.

The 2014 CD, discussed above, confirms Telstra’s visit to my business on 14 January 1998. On 22
January 1998, correspondence between Senator Richard Alston (then Minister for Communications),
Telstra and the TIO discusses the 008/1800 hilling problems raised in my arbitration indeed
continuing after arbitration. No one contacted me at this time and the evidence confirming his
claims was covered up by Telstra, the minister’s office and the TIO. This collusion begs investigation.

This current SVT report shows that even though | complained to AUSTEL in 1993 concerning Telstra’s
ongoing 008/1800 problems they allowed Telstra to not test the COT businesses that had this
008/1800 service, during the BCI testing of November and December 1993, Exhibit 30-m shows
AUSTEL's Cliff Mathieson advised Telstra, on 9 December 1993, that Bell Canada International,
through the advice of Telstra, had not tested the 008/1800 service. Finally, in November 1994,
AUSTEL demanded to know why, during my arbitration {which included investigating my 008/1800
billing faults), Telstra failed to test my 008/1800 service line and only simulated the testing of the 1-
8OO service. Why did AUSTEL and the arbitrator allow the defendants to ONLY simulate the 1-800
SVT testing process? The answer is clear. Had Telstra performed the required mandatory SVT
process of 30 incoming test calls, per line, to my business, it would have revealed to me, those
testing my service, the arbitrator and his technical consultants, my technical advisors and those
assisting Telstra in their arbitration that Telstra had major national network problems affecting all
Telstra’s 008/1800 free-call customers. It was simply cheaper to ruin my life and that of my partner
by not addressing these ongoing issues ~ and it protected the Telstra Corporation from a potential
massive class action.

Section 51(v) of the Constitution of Australia gives the Commonwealth Parliament of Australia
power to legistate on "postal, telegraphic, telephonic, and other like services". The government
should have maintained control of the national network issue with Telstra, not the defendants. Why
was a corporation allowed to nullify the government’s power?

Please read this Cape Bridgewater Holiday Camp Service Verification Report. | ask that you, your
advisors and the government recommend that the matters raised in this April 2016 report are
transparently and impartially investigated so that my partner and | can live the rest of our lives in
peace.
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For the purpose of this report | shall refer to myself as either Alan Smith or Alan.

A number of government agencies seem to have been complicit in a cover-up of Telstra shortfalls.
For well over 20 years, Alan has been attempting to get Telstra to take responsibility for financial
losses that businesses incurred due to faulty telephone and fax lines.

The Administrative Appeals Tribunal (AAT) hearing, 3rd October 2008

On 3 October 2008, during the AAT hearing into Alan Smith’s claims, Mr Friedman directed ACMA to
release, free of charge, all the FOI documents Alan had requested,

At this stage, critical documents, viewed for the first time, made it clear that AUSTEL/ACMA had
known Telstra knew the SVT results they used to support their defence of Alan’s arbitration claims
were false.
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Introduction

This document is a summary of much longer reports relating to two Casualties of Telstra (COT)
claimants;

* a183-page report regarding Graham Schorer’s claims against Telstra, including 447 separate
exhibits; and

® 2 163-page report regarding Alan Smith’s claims against Telstra, including 486 separate
exhibits.

This summary report has been prepared specifically to show irregularities in the arbitration
proceedings and potentially illegal actions on the part of other players in the saga. It shows:

1. how a legal arbitration process, administered under the Commercial Arbitration Act
1984 by the Telecommunications Industry Ombudsman (TIO) was hijacked by the
defence, with complete disregard for the rule of law.

2. how a government-appointed regulator (then called AUSTEL) was powerless to
intervene and stop the COT arbitrations being hijacked, perhaps because of clauses
contained in the Australian Crimes Act 1914 that require public servants to
withhold information in certain instances.

3. how three senior Teistra executives held positions on the TIO board and the TIO
council at the same time as one or more of them were:

a. the subjects of the TIO-administered COT arbitrations; and/or
b. under investigation for misleading a Senate hearing.

These clear conflicts of interest may have affected the TIO investigation during the COT
arbitrations. Telstra FOI documents show that while Telstra’s corporate secretary was also a
member of the TIO board, he was given the task of deflecting the Senate charges.

4. how draft reports, prepared in 1994 by AUSTEL {now called ACMA), regarding the
telephone complaints lodged by Alan Smith and Graham Schorer, were withheld
from Graham and Alan until November 2007 and October 2008. These 1994 reports
show AUSTEL found that Telstra had misled and deceived both Alan and Graham
concerning their telephone problems.

5. how the four COT members were coerced into signing legaily binding arbitration
agreements drafted by Telstra; not by the special counsel attached to the TIO as
they were purported to be and should have been. By signing these agreements, the
COTs signed away critical rights that they would later need.

6. how changes were made to the final version of the arbitration agreement, after it
was reviewed and approved by the solicitors representing the claimants in the
arbitration, but before it was signed by the COT claimants. The claimants were only
made aware of these changes at the time they were to sign the agreement. They
were told that if they did not sign the agreement in its present form, the TIO would
not continue to administer their already operating Fast Track Settlement Proposal.
They reluctantly abandoned their FTSP (commercial assessment process).
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Statutory bodies compromised

Experts called by Telecom Australia during the arbitration process, and whose evidence the
arbitrator trusted, were compromised, either by provisions of The Crimes Act or by their close
relationship with Telecom Australia. This includes AUSTEL, who failed to disclose critical information,
at the request of Telecom Australia and the Telecommunication Industry Ombudsman (TiO).

AUSTEL compromised by the Australian Crimes Act and their close relationship with
Telecom Australia

The Australian Crimes Act of 1914 contains clauses that prohibit public servants from revealing
information they know about problems within, or related to, another government department. For
example, AUSTEL employees could be prohibited from exposing issues they detected with actions
taken by Telecom (then fully government-owned) while they were investigating the complaints
lodged by various COT claimants against Telecom.

Under the Australian Crimes Act 1914, no one inside AUSTEL could publicly comment on their
awareness that Telecom Australia was submitting false and/or flawed defence documents to support
their arbitration defence.

Although restrictions on public servants speaking openly about their work were removed in 1974,
perhaps public servants in AUSTEL and various ministerial offices used the Australian Crimes Act
1914 to allow them to withhold critical information. The Crimes Act was never cited as a reason for
withholding critical evidence. However, if this is not the reason, then the only other possibility is that
they withheld evidence knowingly, in breach of Australian law. None of the government bureaucrats
that Alan worked with prior, during and after his arbitration have ever referenced the Privacy Act or
the 1914 Crimes Act to explain why they concealed their knowledge of Telstra knowingly misleading
and deceiving him over many years.

The TIO board and council compromised by close relationship with Telecom Australia

Not only did Telecom Australia’s gagging of AUSTEL compromise evidence, but Telecom Australia
aiso had personnel on the TIO board and council, a clear confiict of interest that may have led to the
TIO itself becoming involved in a cover-up of Telecom Australia service shortfalis.

The cover-ups

Some critical aspects of the line testing, which Telstra agreed to conduct, were either not done at all
or were only partially done. There were two aspects to the testing:

¢ testing the lines out of the exchanges to the properties of the COT claimants. During the
arbitration process, Telstra assured AUSTEL that they would carry out a special type of
Service Verification Testing (SVT) from the local exchanges to COTs' business premises
(including Alan Smith’s business) so that the arbitrator could be absolutely certain that all

COT services were operating up to the regulator’s standards. However, no such tests were
ever performed on Alan's service lines.

¢ testing the lines inio the exchanges of the COT claimants. This testing was supposed to be
completed by Bell Corporation Canada using CCS7 monitoring equipment but it is clear that
this testing was also not done because the Bridgewater exchange could not accept the CCS7
monitoring equipment.
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The Service Verification Tests were never completed

The following two exhibits show correspondence between AUSTEL and Telecom Australia. AUSTEL
was well aware of the deficiencies in the Service Verification Tests relating to the Cape Bridgewater
Heliday Camp.

Although these tests were not carried out, Telecom Australia used their results to defeat Alan’s claim

in the arbitration hearing.

| Exhibit # Type of | pate From o
! comespondence [ |
| 1
Exhibit 25-a Latter I 28 Nov 1994 Peter Gamble, Telstra | Norm O’Doherty,
! . | AUSTEL [
Exhibit 23-f | Letter | 16 Nov 1994 | Norm O'Doherty, Steve Black, Telstra
| AUSTEL NO cc

e =l L — == —

Summary and Commentary, Exhibits 25-a and 23

1994 Service Verlfication Testing

Exhiblt 25-a shows that, on 28 November 1994, Telstra’s Peter Gamble wrote to AUSTEL's Norm O’'Doherty about a
previous AUSTEL letter.

Mr Gamble’s letter to Mr O'Doherty states:
"Norm,

"As agreed at ane of our recent meetings and as confirmed in your letter of 16th November 1994, ottached please find
the detaiied Call Defivery Test information for the following customers:

* Bovo - Ralphies Pizra, Mordiailoc, Vic

s love = lovey's Restavrant, Dixons Creek, Vic

»  Main - Glen Waters Fish Farm, Glenburn, Vic

s Smith - Cape Bridgewater Holiday Camp, Cope Bridgewoter, Vic (PSTN ond 1 800)
» Turner — Gourmet Revolution, Moorobbin, Vic

o Trzcionka — Trzcionka's Hoirdressing, Glenelg, 5A

“This information is supplied to AUSTEL on a strict Telecom-in-Confidence basis for use in their Service Verification Test
Review only and not for any other purpose. The information is not to be disclosed to any third party without the prior
written consent of Telecom.”

By what !egal authority does Telecom Australia insist on confidentiality? The only legal authority behind such a
request would be the Crimes Act 1914. Later changes to Australian law rendered this authority irrelevant, so how can
Telstra require confidentiality from AUSTEL amployees?

Exhibit 23-f. In this letter, AUSTEL warns Telstra that the Cape Bridgewater Holiday Camp SVT process was deficient.

Line testing done by Bell Canada International and the cover-up aided by AUSTEL

In addition to SVTs conducted on the lines from the exchange to the various properties of the COT
claimants, there was official testing of the lines into the relevant exchanges that Bell Canada
International (BCl) was supposed to conduct.

in November/December 1993, BC! officially advised AUSTEL that they had not found any major
problems in the Telstra network in relation to the claims lodged by Difficuit Network Fault {DNF)
customers who, by then, were known as the Casualties of Telstra, or COT cases.

However, evidence shows that, in the case of the Cape Bridgewater/Pertland exchange, these tests
were not conducted, for the simple reason that the equipment BCI claimed they used — CC57
monitoring equipment — could not be operated at that exchange.
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For full details on the falsification of test resuits by BCI please refer to Brian Hodge’s report dated
27 July 2007, see exhibits 30-f and 59.

| Exhibit 4 | Type of Date From To !
correspondence |
Exhibit 30-i Letter 12 Jul 1995 Cliff Mathieson, Tait's |
AUSTEL
| Exhibit 30-e Witness statements 12 Dec 1954 Christopher Doody | Arbitrator
[ 8 Dec 1999 | David Stockdale |
| Exhibit 30-F Report 27 Jul 2007 Brian Hodge Commissioned by |
Graham Schorer COT
| | spokesperson _
| Summary and Commentary, Exhibits 30-I, 30-¢ and 30-f

| AUSTEL are asked to withdraw the Beit Canada International evidence from the arbltration process

In Canberra, on 21 March 1995, Alan Smith spoke to both Frances Woods and Cliff Mathieson of AUSTEL. Mr Mathiescn
was the facilitator of the COT/Telstra Fast Track Arbitration Procedure (FTAP). Alan told Mr Mathlesen {then AUSTEL’s
chief engineer) he believed the Bell Canadz International Cape Bridgewater tests were fundamentally flawed and either
AUSTEL and Dr Hughes (the arbitrator} or Telstra (the defendants) should therefore withdraw tha BC) test results from |
Alan's arbitration process.

AUSTEL's “gff-the-racord” admissions

On several occasions, AUSTEL persenne! have made off-the-record admisslons relating to the evidence;

s When asked to withdraw the evidence, Mr Mathieson replied that he understood AMan’s, and other COT
claimants’, frustrations related tc the BCl and SVT tests. However, he said, AUSTEL was powerless to intervene
and he was unable to commant further on the matter.

¢ On12July 1995, AUSTEL's chalr, Mr Neil Tuckwell, and AUSTEL's Cliff Mathleson [an ex-Telecom Australia
employee), without being specific, advised Alan Smith’s sollcitors (Tait's) that the BC| tests might not have been
conducted at all, Cliff Mathieson stated: |

“This letter responds to your correspondence dated 29 Junea 1995 fyour reference Mr Ezzy:7:18) in relation to your |
client Mr Alan Smith. Mr N Tuckwell, Chairman, AUSTEL, has requested thot | reply on his beholf, |

“The tests to which you refer were nefther orranged nor carried out by AUSTEL, Questions relating to the conduct of
the tests should be referred to those who carried them out or cloim to have carried them out.” (See exhibit 30-i)

Additional statements from Brian Hodge MBA of BC Telecommunications, who Telstra employed as an engineer for
29 years {see exhlbit 30-f}, plus two Telstra witnesses {see exhiblt 30-¢} also confirm that BCl could not have carried out
the tests they describe In thelr Cape Bridgewater report,

Exhibit # Type of i Date From. To g —|
. correspondence | '
| Exhibit 46-a Telstra arbitration 26 Nov 1996 Telstra ' Arbitrator
' defence document |
! | 8003 , _ |

=
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[ _S;mmary and Commentary, Exhibit 46-a : ]

| The consequences of publlc servants withholding evidence

Were Mr Tuckweli and Mr Mathieson stopped In some way from spelling out the truth 21 years ago? If either of these
public servants had told the truth as they knew It, Alan Smith’s matters, involving countless hours of litigation since, would
have been investigated and found correct in 1995.

| During the COT arbitrations, as official COT spokesperson, Graham Schorer had many discussions with COT members
regarding serious flaws in the BCl and SVT reports presented as evidence in the arbitrations. The fundamentally flawed BCI
investigation and the SVT process uncovered none of the real and sarious problems that those COTs who still had

| businesses running, were still experiencing. Four COT claimants had already lost their businesses by then, as » direct result
of the undetected telephone problems.

Graham also received many complaints from CQT claimants about the unethical way that Telstra carried out the SVT
process, Graham refused to have these tests carried out at his business unless Teistra first connected a calling line
identification monitoring device so he could see the results for himself and not rely solely on Telstra statemants that the
tests were effective. Telstra never did conduct a SVT on Graham’s lines in 1934/95, the time period recommended by the
AUSTEL quarterdy COT case report.

Exhibit 46-a, Telstra’s own arbitration briefing report B003 shows Graham Schorer was still lodging complaints in 1995/96
about the same type of telephone problems that AUSTEL raised with then-Minister for Communications, the Hon David
Beddall, in August 1953. Nathing had changed between 1993 and 1996, even though the 1954 arbitration process was
supposed to have located and fixed these problems.

Senate estimates committee reports

| Exhlbits | Type of correspond- | Date from | To
_ ence | |
| Exhibit 46 Page 132 from | 25 Feb 1994 Senator Richard | AUSTEL chair Robin
Hansard records Alston, Senate Davey
Exhibit 234 Page 133 of the same estimates committee
Hansard records

i Summary and Cormnmentary

I
AUSTEL:

‘ s allowed Telstra to limit the scope of the COT BCI and SVT tests; and

¢ also allowed Tealstra to limit the parameters regarding the government regulator’s mandatory testing standards
s0 that only the complainants Telstra believed were suffering from telecommunications problems need be
‘ included in the testing process. They determined that, as Alan and Graham were not experiencing problems as
they were claiming, they (Telstra) were not required to do the testing. See also exhibit 30-g, page 243 of the |
AUSTEL report.

These twa reports further confirm that AUSTEL warned Telstra twice during the COT arbitrations that the SVT pracess that i
| Telstra carried out on 29 September 1994, at the Cape Bridgewater Holiday Camp, was deficient. However, Telstra was

stHl parmitted to submit the results of this deficient testing process to the arbitration, covered by Telstra affidavits
| swearing that the testing process had met ali of AUSTEL's regulatory standards.

The COT Cases were denied their legol right to have their businesses {SVT) tested by an independent umpire/consultant
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[ Summary and Commentary !

| Exhibit 46-c, page 132 from Hansard records of a Senate estimates committee meeting on 25 February 1594, shows then-
| Shadow Minister for Communications, Senator Richard Alston, questioning the then-chair of AUSTEL. The questicns |
concerned what the chair of AUSTEL knew about the AXE telephone exchange recorded voice announcement {RVA} that

| had caused major problems for Alan Smith's business since 1992, by incorrectly advising caliers that: “The number you are
calling is not connected,”

This same RVA problem occurred at the Lonsdale AXE exchange servicing Graham's business between October 1995 to at
teast January 1996 (see Exhibit 46-a).

Page 133 (see £xhibit 23-j) of the same Hansard record confirms Senator Alston asked AUSTEL's Robin Davey, in relation to
Telstra's SVT process: |

“Are you developing indicative performence standards ta ensure that corriers provide an adequate phone service?”
| and Mr Davey's reply:

| “Yes, indeed. In the context of the COT cases we are working specifically to get an agreement on a standard upon
which we can sign off that the complainants, if they settie with Telecom, ore receiving an adequate standord of
tefephone service at the time.*

Whan Senator Alston asked:

"Will that be backed up by direction?”
Mr Davey responded:

“If necessary, yes

Please note: The media quoted Senator Eggleston, regarding the findings of a Senate Estimates
Committee hearing, as stating: “They [Telstra] have defied the Senate working party. Their conduct
is to act as a law unto themselves.” Further private and privileged Hansards also show that many
senators fought hard against Telstra, to no avail. One particular Telstra employee, who was part of
the Telstra FOI unit investigated by the Senate Estimates working party during 1998-1997, is today,
still at Telstra’s legal hetm deflecting claims to prevent another investigation into the corporation.

Are these issues connected to the Australian Crimes Act 1914?

The second paragraph at the start of the BCl report shows that Cliff Mathieson either couldn’t, or
wouldn’t, discuss with Alan Smith what he knew about AUSTEL being aware that Telstra was using
documents they knew were flawed in their defence of a legal process facilitated by the government.

Mr Mathieson was reluctant to continue this conversation with Alan, which suggests his silence was
secured by some level of implicit threat from, or personal loyalty to, Telecom Australia. The Crimes
Act has never been named as the reason for withholding evidence, however if this is not the reason,
the only other possibility is corruption at some level.

Telecom Australia cover-up of issues with the Flexitel eqmpment

Exhlbll # i Type of correspond- Date From To
| | ence |
. Exhibit 45 | Golden Messenger ¢. Mar 1994 AUSTEL AUSTEL
| report/'brieﬂng
| Exhibit 17-¢ Letter | 11lan 1994 | Steve Black, Telstra | Warwick Smith, TIO

| Pages 16, 17, 18 and 33 of exhibit 45, from AUSTEI.'s own draft report show, Telstra knowingly deceived Graham
| regarding the Flexitel telephone system they sold him during Graham's Federal Court proceedings.

At the time, this report was provided for comment 1o Telstra only (not to Graham) even though AUSTEL knew Graham was
in arbitration regarding the very same Issues.

The COT Cases were denled their legol right to have their businesses (SVT) tested by an fndependent umpire/consuftant
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[ On 11 January 1994, Telstra’s Steve Biack wrote to then-TIO and édministrator of the arbitration process, Warwick Smith:

“ also wish to confirm to you my previous advice regarding arrangements mode with AUSTEL for the release of
documents abtained from Telecom to the four customers currently proposed for the Fast Track orbitration process.

“Information obtalned from Telecom, in the course of AUSTEL’s reguintory functions, and refevont to any parties
invelved in @ formal arbitration process with Telecom under the control of the Telecormmunications Industry
Ombudsman (TI0) will cniy be released after consultation with the Ti0 and Telecom.” {See exhibit 17-c)

Again, Telecom Australla was invoking confidentiality, but under what authority?

Breaches of the Supreme Court Act relating to FOI Discovery

| Exhibit 4 | Type of corraspond- ‘ Date From To ]
| | ence | |
Exhibit 50-a ! Latter 13 Oct 1994 Telstra personnel, | Parliament House
FOI folio 94/0269-05 | {identity withheld} Canberra, ACT 2600,
(22) | Office of the Hon
| Michael Lae, MP,
| ‘ | Minister for
' etd] . SjEeomminkstore)s
| Exhibit 50-b ' Statutory declaration, | 14 May 1994 Alan Smith TIO
| written at the request |
of the AFP | | |

Summary and Commentar;, Exhibits 50-a and 50-b

Alan wrote ESO-b at the request of the AFP because, while he was accessing requested discovery documents under the

| agreed process of FOI, he uncovered that Telstra was defacing/altering those documents, He pravided this statutory
declaration to the arbitrator and TIOQ office. The URGENT document was from the deputy TIO {Sue Harlow) to the TIO
Warwick Smith, attaching evidence of this defacing by Telstra: “He left an example of this with us (also ottached). " The TIQ |
never acted on this evidence. One example of government officials and/or AUSTEL public servants withholding their
knowledge of Telstra's illegal acts towards fellow Australians during the COT arbitrations can be seen in a letter dated
13 October 1994 (see E50-a).

The office of the Hon Michael Lee, Minister for Communications recelved this AUSTEL FOI document, originally sent by a
Telstra whistieblower {name withhe!d) to Parliament Hause Canberra, ACT 2600. This letter implicates two Telstra
executives, Steve Black and Rod Pollock, in the altering and remaval of informatlon from the discovery documents
requested by the COT claimants under FOI,

This letter, under the heading “Concerns and Issues,” states;

“Mr Steven Black Group General Manager of Customer Affairs whe has the charter to work to address and
compensate Telecom's *COT’ customers as well as the management of other customer issues related to Telecom, is ‘
involved in and Initlates conduct and work practices that ore totally unethicol...

“There ure three main areas which Steve Black and his senior executives have sought to influence and manipulate:
‘ 1. Remove or change clear information on the position of liability.

<. Diminish the level of compensation payable to COT customers.

3. Dismissive of breaches in relation to motters regarding customer Privacy. ‘

“Steve Black has sought to cover up the true focts of disclosure of customer information. Particulariy he has sought to |
cover up ‘broadcasting’ of the customers [sic] private information,”

This letter was never disclosed during the arbitration hearings.

Please note: someone has added a handwritten comment on page one, pointing to Rod Pallock’'s name and neting: ‘
| “Woarwick Smith has been criticol of Pollock on some Issues.”

The COT Coses were denied their legal right to have their businesses (SVT) tested by an jndependent umpire/consultant






Summary and Commentary, Exhibits 50-a and 50-b

On 16 May 1994, Alan Smith left evidence with Sue Harlow {deputy TIO) for her to pass on to Warwick Smith, together
with his statutory declaration. In these documents, he also named Rod Poliock as one of the Talstra employees whao
rernoved information on requested documents and/or did not provide the correct decumentation that should have

accompanied received FOI documents.

Sue Harlow was employed by AUSTEL after this incident. She wrote to Senator Alston on behalf of AUSTEL concerning
both the TIO and AUSTEL's concerns that Telstra was not participating in the arbitrations in an appropriate manner.

Ms Harlow made nc mention of her knowledge that Telstra altered information on requested FOI documents in an

attampt to minimise their liabllity at the costs to the COT cases claims. Again, by what authority did AUSTEL withhold their
knowledge from Senator Alston in 19967 Telstra had acted unlawfully towards the COT cases and, in doing so, the process

had not afforded them natural justice,

It is impartant to understand that, before Alan Smith and Graham Schorer signed their arbitration agreements an

21 April 1994, Warwick Smith (TI0) already had both the Coopers & Lybrand and AUSTEL COT reports. The AUSTEL report
in particular explained the importance of the SVT process, which was implemented in response to recommendations in
the Coopers & Lybrand repert, to ansure that the phone services of any Difflcult Netwaork Fault (DNF) customers were

operating to AUSTEL's specified standards.

| Telstra did nat adhere to Important promises that both AUSTEL and Telstra gave to the COT cases before they signed the

FTAP.

i Why was AUSTEL powerless to comment on Telstra’s unlawful conduct when submitting known-deficient SVT defence

| docurnents?

When Mr Rumsewicz's report (see exhibit 28} indicated that Telstra’s SVT process was not necessarily accurate, noting:

“the statistical test being appiied to the collected dato is inappropriate”

-.why was Telstra permitted to use this collected data to support thelr COT arbitration defence?

AUSTEL’s concerns about Telecom Australia’s Service Verification Testing

| Exhi-l;i; #

Date

Type of correspone- | From | To -|
ence |
Exhibit 23-k Letter 20Jan 1594 Cliff Mathieson . General Manager,
| (AUSTEL specialist Network Operations,
i l advisor networks) Telecom Australia
: Exhlbit 51 | AUSTEL COT Cases 13 Apr 1994 AUSTEL Public Domain i
Repart |
Exhibit 52 , Letter 27 Apr 1984 Steve Black, Telecom Robin Davey
l Australia Chairman of AUSTEL
Exhibit 53 | Jul 1994 ‘ AUSTEL i
| Exhibit 54 I Recommendation 18 |
[ | and 19
Exhibit 55 Recommendation 25

The COT Coses were denied their legal right to have their businesses (5VT) tested by an independent umpire/consultant
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Summary and Commentary, Exhibits 23-k, 51, 52, 53, 54 and 55

It is established in exhibit 37-d that AUSTEL allowed Telstra to limlt their mandatory parameter performance testing
standards so that Telstra could meet their licence obligations, but this disadvantaged some COT claimants who had
already signed for arbitration.

Itis also established (see exhibits 23-a to -f} that, regardless of Teistra’s deficient SVT of some COT cases’ businesses, |
AUSTEL turned a blind eye and allowed Telstra to use the inadequate results to support their arbitration defence,

On 20 January 1994, AUSTEL's Cliff Mathieson and Michael Elswood {manager, internationat standards section) wrate to |
Teistra’s general manager, network operations, concerning the SVTs:

“Where test resuits do not meet the essentlol outcome, remedial action should be taken and the relevont tests
repeated to confirm correct network operation.” (Sea exhibit 23-k)

Points 5.25, 5.26, 5.29 and 5.32 on pages B9 to 92 of the 13 April 1594 AUSTEL COT cases report state:
"M Smith was the first of the original COT Cases to reach an initial ‘settlement’ with Telecom. It is understood that he
» identified the type of foults which his business had experienced. ...

| “Mr Smith has informed AUSTEL thet his major concern ond stipuloted condition at the time of ‘settiemant’ was that
his service should operate, and continue to operate, at norma! standards. ...

| “The fifth of the original COT Cases, Mr Schorer, had particuiar concerns abaut Telecom’s limited liability and the
| impact that the limitation was likely to have on any claim he might make for compensation arising from an inodequate
telephone service, ...

“The fact that foults continued to impuoct upon the businesses in the period following the settlement shows o weakness |
fn the procedures employed. That is, a standard of service should have been established and signed off by each party.

it is o necessary procedure of which alf parties are now fully conscious and is deait with elsewhere in this report. Its
omission as far as the initial ‘settlement’ of the original COT Cases were concerned meant that there wos continued
dissatisfaction with the service provided without any steps being taken to rectify it. This inevitably led to a

dissatisfoction with the initial ‘settlement’ and to further demands for compensation. To avoid this sort of problem in

the future, AUSTEL Is, in consuitation with Telecom, developing -

*  ostandoard of service against which Telecom’s performance may be effectively meosured
| ®  arelevant service quality verification test.” (See exiibit 51)

I On 27 April 1994, Telstra's Steve Black wrote to Robin Davey Chairman of AUSTEL noting:

"Attached for your information, an updated draft of the stondard Verification Test for use in the Telecom’s Public |
Switched Telephone Network. ...

"Once agreement has been reached of these Verification Tests, Telecom will be In o position to commence the testing
of the services associated with COT customers, and ensure they meet the agreed requirements for a satisfactory
service.” {See exhibit 52)

AUSTEL's July 1994 report states Telecom indicated that if the SVTs show “an unacceptabie leve! of service then the
required replacernent of network equipment will be undertoken”, to bring the service up to an acceptable standard. (See
exhiblt 53)

AUSTEL's July 1994 report, Recommendation 22:

“At an apprapriate time AUSTEL wiil be requesting a sample of reports provided to DNF customners to ensure that the
process is being successfully implemented.” (See exhibit 54) |

AUSTEL"s July 1994 report, Recommendation 25: |

“AUSTEL notes that DNF customers have choracteristicatly reported recurring faults over extended periods of tirme.
Clarification will be required of the definition of ‘service repoirs’ when o fault recurs after intticlly having been
determined as ‘repaired’. This issue will need to [be] addressed in the contaxt of this recommendation.” {See exhibit
35)

AUSTEL's July report, Recommendation 26;

"Each of the telephane services of the DNF customers wilf also be scheduled far Service Verification Testing to
objectively establish their current leve! of service.*

The COT Cases were denied their legal right to have their businesses (SVT) tested by on independent umplire/consuitant






14

Consumer Affairs Victoria (CAV)

In 2007, following the Howard Liberal/National government reneging on their agreement with
Senator Barnaby Joyce to have COT arbitrations independently assessed, Allen Bowles (Primary
Force and ex-commander of the Major Fraud Group of the Victoria Police), Alan Smith and Graham
Schorer met with Peter Hiland, who agreed to investigate the matter, on behalf of the Victorian
government, after Allen Bowles explained the type of evidence Alan had compiled. Peter Hiland
stated that, if Alan's and Allen Bowles statements were correct, then a number of crimes were
committed and the CAV would investigate. Alan’s documents confirm:

1. AUSTEL {as communications regulator), the Federal government and various senators and the
first four COT claimants were all advised the arbitration process would be conducted under the
agreed ambit of the Commercial Arbitration Act 1984 (Vic), however, the government was officially
advised by the administrator of the process {TIO) on 26 September 1997, that, “Firstly, and perhaps
most significantly the arbitrator had no control over the process, because it was a process conducted
entirely cutside the ambit of the arbitration procedures.”

2. The same administrator advised the government in the same 26 September 1997 report that
although the COT claimants were promised before they signed the arbitration agreement that
Telstra would supply all relevant requested discovery documents under the Freedom of Information
ACT (FOI Act), the claimants did not get those promised documents.

3. The four original COT claimants (including Graham and Alan}) and their lawyers were told their
arbitration agreement was drafted independently by the TIO office, when in fact it had been drafted
by the defendants (Telstra and or their lawyers).

4.  Eventhough the arbitrator condemned this same arbitration agreement as not a credible
document to have used in the arbitration procedures, he and the administrator used it any way;

5. Inatleast four separate arbitrations, documents faxed by the claimants and/or their advisors,
were intercepted by a third fax machine connected to Telstra’s netwark before those documents
were received at the intended destination;

6. During Alan Smith’s arbitration, at least two arbitration reports prepared by the arbitration
resource unit, who were appointed by the administrator (TIO) to assess the various claims, were
submitted as evidence even though the reports were incomplete.

In October 2007, Allen Bowles submitted 31 files to CAV. In April 2008, Peter Hiland requested a CD
of all exhibit documents so he could distribute copies to his investigators. The official Statement of
Facts and Contentions that Alan Smith lodged with the AAT included a 163-page report and over 760
documents, which were 3il provided to CAV.

During 2008, Allen was in regular contact with the CAV, teiling Graham, Cathy and Alan, over the 12-
month period that the CAV advised they were working through the evidence and finding it
overwhelming — as anyone reading those 31 bound submissions will agree.

The COT Cases were denied their legai right to have their businesses {SV'T) tested by un independent umpire/consultant
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List of Exhibits

Exhibit# | Date | Commentary

Exhibit 1 23 Sep 1992 | Page 84 from the final April 1994 AUSTEL COT cases report states at polnt 5.6:

“Given the extent of testing and monitoring which kad taken place and Telecormn’s
failure to identify the couse of the foults over u period of vears, AUSTEL supported the
original COT Cases /n their stance.”

Paint 5.7 notes:

“Argument on the general theme continued. By letter doted 23 Septermber 1592,
Telecorn’s Group Managing Director, Commercial and Consumer, informed
Mr Schorer as spokesperson for the orlginal COT Cases —

‘The key probiem Is that discussion on possible settlement cannot proceed untif
| the reported faults are positively identified and the performance of your
members’ services is agreed to be normal. As t exploined ot our meeting, we
connot move to settiement discussions or arbitration while we are unable to
Identify faults which are affecting these services. At this point | have no evidence
that any of the exchonges to which your members are attached are the cause of
probiems outside normal performance standards. Untit we have en understanding
of these continuing and possibly unigue fauits, we have no basis for negotiation or
' settlement.””

—te—

| Exhibit2 | 20 Dec 1993 Four weeks aftar Graham Schorer and Alan Smith signed the Fast Track Settiement

' Propesal on 23 Novernber 1993, Telstra was concerned that some of the exchanges that
serviced the COT cases would not meet the regulatory required condItions contained in
thair telecommunication licence. An internal Telstra emalt states:

“I understand there is o new tarlff filing to be fodged today with new performance
parameters one af which cormmits to S8% call completion ot the individual customer
level. [

“Given my experience with customer disputes and teh (sic] recertt BCI stucly, this is
cause for concern. We will not meet this figure in many exchanges around Austraiia
particularly in country oreas.”

As shown below in a further Telstra internal email FOI falic R0O420S, AUSTEL's then-acting
chair Bob Horton {ex-Telstra employee) allowed Telstra to minimise their mandatory
parameter testing and notes:

“The powers to set mandatory performance standords that AUSTEL has been given
coutd well be used In some sort of regulatory outcome from AUSTEL's current COT
| cose investigotion.” {See exhibit 37-c)

As will be seen below, AUSTEL warned Telstra on 11 QOctober and 16 November 1594 that
their SVT did not meet the required regulatory outcome. However, Telstra still submitted |
(under oath, in sworn statements) that they achieved a success rate of 99.8 per cent to ‘

the COT arbitrator, even though NO SVT (incoming test calls) were generated to the
business under investigation by the arbitrator (see exhibits 23- e, 23-f and 23-g) below.

|

Exhibit 11 Jan 1994 | Telstra’s Steve Black writes to AUSTEL and the then-TIO, Warwlck Smith who was, at that
17 time, also the adminlstratar of the COT arbitration process, stating:

“I also wish to confirm to you my previous advice regording arrangements made with

AUSTEL for the release of documents obtained fram Telecom to the four customers

currently proposed for the Fast Track arbitration process. ...

| “Information obtained from Telecom, In the course of AUSTEL’s regulatory functions,
and relevant to any porties involved in o formal arbitration process with Telecom under
the control of the Telecommunications Industry Ombudsman {TIO) wiil only be released
after consuitation with the TIO ond Telecom.”

IMPORTANT QUESTION

By what authority did they require non-disclosure by AUSTEL to the COT cases of
| material critical to their cases? How could Telstra instst on silence from AUSTEL?

The COT Cases were denied their legal right to have their businesses (SVT} tested by on independent ympire/consultant






Exhibit #

Date

Commentary

16

i 4-a

Exhibit

I.._
| Exhibit
W

Exhibit 3-

3-k

Exhlblt
E3-b

Exhibit

5-a3

Exhibit 6

— e

18 Jan 1994

20 Jan 1994

Dr Hughes (arbitrator) advises Graham Schorer that the TIO has provided him with a
document called *Teistro Corporation Limited — ‘Fast Track’ Proposed Rules of
Arbitration”.

ALSTEL’s Cliff Mathieson {specialist advisor, networks) and Michael Elsegood {(manager,
international standards section} write to Telstra’s general manager of network operations

| regarding the SVTs:

“Where test results do not meet the essential outcome, remedial action should be
taken ond the relevont tests repeated to confirm correct nenvork operatfon 4

3 Feb 1954

17 Feb 1994

17 Feb 1994

21 Feb 1994

On 3 February 1994, Dr Hughes writes to Graham Schorer, enclosing a copy of the Fast

Track Arbitration Procedure that Dr Hughes drafted with law firm Minter Ellison {the TIO-
appointad special counsel).

When Dr Hughes advises Graham Schorer about a number of changes in the arbitration

: agreement, Graham is reluctant to accept the changes, <till belleving he does not have to

| information.

abandon the already-signed Fast Track Settiement Proposal.

PLEASE NOTE: On 24 October 1997, the then-TIO John Pinnock provided Ms Pauline

Moore [under confidentiality} evidence confirming that the FTAP agreement provided by
Dr Hughes to Graham Schorer and used in the FTAP had in fact been drafted by Telstra |
{the defendants) not by Or Hughes or Minter Ellison. |

On 17 Februgry 1994, Telstra’s Steve Black writes to Or Hughes, stating: |

“Telecom ogrees with the general spirlt of our praposal procedure, but disagrees with the |
specific clause set out below.*

Dr Hughes and Warwick Smith seemed to forget that this wasn't Telstra’s proposal to
write. It was not kindness by Telstra that brought the COT ¢laimants to the negotiation
table — it was an unwritten agreement that the COT claimants would not push for a
Senate inquiry into allegatiens of misleadIng and uncenscionable conduct by Telstra
towards the COT cases.

Point 1.6 on page 2 in the AUSTEL COT cases report states:

“Until recently, Telecom’s approach to the COT Cases might reasonabiy have been
perceived by the COT Cases os one of indifference. 8ut, more recently, the COT's
persistence, AUSTEL intervention, Minjsterial involvernent, the threat of o Senate
inquiry and adverse publicity has resuited In Telecom adopting o more positive,
conclifatory opprooch.

Paint 1.18 on page 6 in the AUSTEL COT cases report states:

“When the initiof settlements were reached with the original COT Cases, the stondard
of service then applicable was not objectively established and there is reason ta
believe that difficult network faults may have continued to affect their services.”

Page 3 of the minutes from the pre-arbitration meeting confirms Dr Hughes made a
commitrment, to Grabam Schorer as spokesperson for COT, that if the COT four claimants
went into the FTAP process:

“that as arbitrator, he would not make @ determination on incompiete information®™.
In the case of Alan Smith, Dr Hughes did make a determination on incomplete

' Dr Hughes provides Graham Schorer with a document confirming there was still no '

change to cIause 10. 2 2 of the Fast Track Arbltratbon Agreement. |

The COT Cuses were denied their legal right to have their businesses (SVT) tested by an independent ympire/consuitant
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Exhibit # Date Commentary

r
{

Exhibit 7- | 23 Feb 1994 This letter from Mr Black to Dr Hughes refers to a fax sent from Mr Black to Dr Hughes (21

a February 1994). The letter alsc dacuments changes to the FTAP but makes no comment

on the removal of the words “... each of the claimants’ claims” from glause 10.2.2.
Gzraham and Alan were not advised that clause 10.2.2 had been alterad.

| | Please note Steve Black states on page 3 of this letter:

| | *Telecom is of the view that Special Counsel and the Resource tinit should be
aceountabie for any negligence on their part in reiation to the arbitration process,
given that these parties are octing In their capucity as experts, Therefore, this clause
should not be amended so as to include an exclusion from liability for Special Counsel
and the Resource Unit.”

Itis important to also note Graham and Alan believed that the special counsel, Ferrier
Hodgsan Carporate Advisory, and DMR Group Australla would be made accountable for
any negligence on their part in relation to the arbitraticn process.

It is also confirmed that on 19 April 1894 that Or Hughes' office sttt believed the special
counsel, and the resource unit would not be excluded from liability.

| Exhibit
234 | 1994 problems in the Senate estimates committee with the then-chair of AUSTEL, Robin Davey, i

stating:

| Senator ALSTON: “l refer you to a minute from Telecom dated 2 july 1992 in relation
[ to Mr Alan Smith of Cape Bridgewater — no doubt well known to you and to me. This
minute says:
‘Our lacal technicions believe that Mr Smith Is correct in raising complaints about
| Incoming cailers to his number receiving a Recorded Voice Announcement saying
‘ that the number is disconnected. They believe that it is @ problem that is occurring
|
|

i 25 February During Alan Smith's FTSP arbitration process, Senator Richard Alston ralsed the AXE
|

in increasing numbers as maore and more customers are connected to AXE,
"The upgrading to AXE exchanges has continued apace since that time, has it not?*
Mr Davey: “My understanding is that it has, yes.”

Senator ALSTON: “On the face of that letter then suggests or implies that you will be
having more and more comglaints as a result - presumably some sort of overioad.”

Although Robin Davey informs Senator Richard Alston that AUSTEL is working towards a
performance standard and the telephone services of all the COT claimants would have to
reach this standard before they were signed off, Mr Davey’s successor, Neif Tuckwell, did
‘ not adhere to this. When Mr Tuckwell learnt that the SVT process was grassly deficlent,

he did nothing to rectify the matter.

_i_ - — . —
Exhibit 7- ! 2 Mar 1994 Telstra’s internal email FO) document folio DO1166, dated 2 March 1994, from Steve
c Black to David Krasnostein, of Telstra’s legal directorate, advises that, if Telstra walked
away from the COT pegotiations it could lead to a Senate enquiry. Mr Black notes:

“My course therefore Is to force Gordon Hughes to rule on our preferred rules of
arbitration.”

This document is relevant to exhibit 7-a, 1.e., Talstra's rules of arbitration, which states
that the special counsel and the resource unit would not be excludad from liability. Thisis |
| the same agraement that Telstra’s Steve Black was trying to force Dr Hughes to use. If
| Graham Schorer and Afan Smith had signed Telstra’s rules of arbitration on and around
| 2 March 1994, they would have signed the agreement that had not been altered at this
point of time.

The COT Cases were denied their legal right to have their businesses (SVT) tested by an independent umpire/consuliont
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Exhibit # Date Commentary

Exhibit 46 | 3 Mar 1994 | The exhibits in 46 and the draft report {available on absentjustice.com/Open Letter
Evidence File Nos 4-7) show AUSTEL has, since the time of their report on both Graham
| and Alan’s telephone problems, withheld their knowledge of the damning information
| contained in those draft reports, They also did not provide the AXE Information they
should have provided under the direction of the AAT.

Why have AUSTEL withhold this vital evidence from Alan? If AUSTEL had given Alan a copy
of their AUSTEL draft report during the arbitration, the claims could have been amended.
The arbitrator may even have decided that it was not appropriate to continue with the
arbitration because AUSTEL (the government regulator) had already found in Graham and
Alan’s favour — before the arbitration had even begun. |

PLEASE NOTE: Alan Smith's business was also trunked off an AXE exchange that AUSTEL
noted in their draft report suffered with RVA faults. The 64-page draft report in relation

| to Alan Smith’s claims against Telstra, prepared by AUSTEL on 3 March 1994 but not

provided to Alan until ACMA finally sent him a copy him 21 November 2007, can be [

viewed at zbsentjustice.com/Open Letter File Nos 4-7.

“The moxfmum impact on your incoming STD calls from Melbourne could have been
up to 50%." {5ee Open letter File No/6, p37)

| Point 103 of this report is decidedly critical of Telstra for misleading and deceptive
statements they made regarding the MELU Lonsdale Exchange RVA problem, stating that:

“it is appareat from Telecom’s dacumentation that no investigation of the duration of
the MELU dota error problem wouid have been initiated without the persistence of Mr
i Smith’s comploints on the motter.” {See Open letter File No/6, p39)

Then, in the next point {104}, the report states:

“The assessment provided to Mr Smith thot up to 50% of STD calls from Melbourne to |
the Cape Bridgewater Holidoy Camp would have been affacted by the MELU RVA
problem appears to be occurate.” (See Open letter File No/6, p39)

If Alan had received a copy of this draft repart before his arbitration began, the arbitrator
would have had to find against Telstra in relation to many of Alan’s claims. Since a copy of
the report was not given to Alan at the appropriate time however, in the same way that a
copy of the report regarding Graham's Telstra claims was not given to Graham, we have

[ | | to conclude AUSTEL favoured Telstra agalnst Graham and Alan,

! Exhibit 8- | 22 Mar 1994 ‘ Dr Hughes, Steve Black, Simon Chalmers, Telstra lawyer David Krasnostein, Peter Bartlett, |
| a Warwick Smith and TIO secretary Jenny Henright meet in private to discuss the FTAP
| protess. I
Please note: there was no COT member present at this meeting. Telstra’s minutes from |
this meeting confirms their understanding that Warwick Smith stated, “that he would not
endorse the rules as fair unless clause 10.2.2 repeated clause 2(f} of the Fast Track '
Settlement Proposal”, The words “each of the claimants’ claims” were removed.
1.  When was the werding “each of the claimants’ claims® removed from the FTAP
[ rules that we signed 21 April 1994, believing them to be the same FTAP rules
we first agreed to 21 February and 17 March 19947
| 2. When was Warwick Smith advised of the removal of the wording “each of the
clalmants’ claims” from the FTAP rules? This alteration rendered the agreement
different to the rules he stated he would endorse.
3.  Has Warwick Smith ever been advised of this removal?

4. Is anarbitrator allowed to meet with the defendants and their lawyers without
the clalmants belng present?

The COT Coses were denied their lego! right to have their businesses {SVT) tested by an independent umpire/consuitant
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Commentary

Exhlbit 8-
&

|
| 22 Mar 1994

Peter Bartlett faxed this letter and attachments, dated 22 March 1994, to Graham. This
letter, headed Fast Track Settlement Proposal notes:
“Attached are the comments on the Telecom draft, | delivered to Gordon Hughes on
Friday, 18 March.

"Clearly a number of amendmentis suggested by Telecom ore unacceptable. If Gordon
can recelve your cormments on the Telecom draft, he con form a view as to what, in
his view, is foir and reasonable.”

Mr Bartlett states, on page four of this letter, regarding Clouse 10.2.2:
“This is potentially the most difficult clouse. Clause 2{f} of the FTSP provides:

‘that in conducting the review the assessor will moke a finding on reosonable
grounds as to the cousal fink between each of the COT Cases claims and alleged
fauits or problems in his or her telephone service.” *

| Clause 10.2.2 of the Minter Eilison agreement provides that:

“the Arbitrator will make o finding on reasonabie grounds as to the causal link
| between the cigimant’s claims and the alleged faults or problems with the relevant
| telephone service®.
Clause 10.2.2 of the Telecom Australia draft provides that:

“the Arbitrator wilf make a finding as to the causal link between the alleged service
| difficuitles, problems and foults in the provision to the claimant of telecommunication
services”,

| Telecom Australia has deleted “on reasonable grounds” from the first line.

Whether the words each of the COT Cases claims were left out of clause 10.2.2
deliberately or by mistake, it is clear that clause 10.2.2 was still under discussion on

22 March 1994 and, because Mr Bartlett has not referred to this part of clause 10.2.2
being deleted, we must assume that each of the COT Cases claims was still included in the
agreerment at this point, On page 8 of this letter, however, Mr Bartlett refers to clauses
24, 25 and 26 as still being under discussion.

When Dr Hughes wrote to Graham on 31 March 1994 {(see £9-a below), nine days after
Mr Bartlett's letter, he stated:

“I am enclosing the latest droft of the Fast Track Arbitration Procedure which has
been forwarded to me todoy by Messrs Minter Eilison Morris Fletcher.”

He makes no reference to changes in clauses 24, 25 and 26 (all three clauses were stil
intact, as can be seen from that document), although the words "each of the COT Cases
claims” were removed without advising the COT cases.

The arbitrator likewise made NO reference that this agreement they were working on was
| Telstra’s original arbitration agreement t had previous been faxed from Telstra’s office t¢
the TIO office on 10 January 1994,

The COT Cases were denfed their iegal right to have thelr businesses (SVT) tested by an {ndependent umpire/consuitont
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| Exhibit # | Date | Cammentary |

To summarise:

1.  Peter Bartlett writes to Graham on 22 March 1994, suggesting that clauses 24,
25 and 26 need further discussion,

2. Dr Hughes writes to Graham on 31 March 1994, attaching the agreement,
without any mention of any alterations to clauses 24, 25 and 26 or that the
words “each of the COT Cases’ claims” in clause 10.2.2 were remaved,

3.  Peter Bartlett writes to Ann Garms, attaching the same FTAP agreement that Dr
Hughes had sent to Graham, still with no mention of any alterations to clauses
24, 25, 26 and 10.2.2, or the intended changes.

4. DrHughes’ secretary, Caroline Friend, faxes to William Hunt and Alan Goldberg |
[ the same FTAP agreement that Dr Hughes sent to Graham, and Peter Bartlett

| sent to Ann Garms, again with no mention of any changes to clauses 24, 25, 26
and 10.2.2.

5. We have previously established that William Hunt used the agreement that was
faxed to him by Caroline Friend in discussion with Minter EMisan on [
20 April 1934 (the day after he received it} and that there is no record of either
Ann Garms, Graham or Alan agreelng to the removal of, or aiterations to,
clauses 24, 25, 26 and 10.2.2,

6.  The chaznges were done secretly, without the claimants’ knowledge or consent,
‘ and appear to have been done with the full knowledge of those who benefitad
' from these deletions; Ferrier Hodgson Corporate Advisory and the special
L counsel, Minter Ellison.

Exhibit 8- | 22 Mar 1994 | 7. This fax, dated 22 June 1994, from the TIO office to AUSTEL, proves the |
| ¢ | $250,000 liability clause, removed from both Graham and Alan’s arbiration |
agreements, was re-Inserted into the arbitration agreement for the following
| 12 COT claimanis. i
Exhibit 8- | 22 Mar 1994 8. These three letters, all dated 29 December 2008, confirm that Dr Hughes {the :
d COT arbitrator), Pater Bartlett (legal counsel for the COT arbitrations) and Chiris

Chapman {chair of ACMA} were ali told about the secret alterations that were

i made to the arbitration agreement, while none of the claimants were given

| that same information. Mr Chapman has still nat explained why the

government regulator allowed the fiability clause to be removed from Graham

[ and Alan’s agreements but re-inserted for the other COT claimants, thereby |
[ discriminating against Graham and Alan, It does seem, however, that this |
discrimination Is connected in some way to AUSTEL's other acts of
discrimination and bias, including the SVT issues discussed below, further |
supparting our claim that there is a need for an investigation into why the
regulator and some of their employees have been afraid to speak cut regarding
COT arbitration lssues.

Paints 7 and 8 should be assessed in relation to other information {see below), which
shows that AUSTEL did not protect the rights of the COT claimants during the AUSTEL-
facilitated arbitration process.

| Exhiblt 8-c includes a letter to Peter Bartlett that refers to clause 11,2 on page sixof the |
sSpecial Rules of Arbitration for tha second group of COT claimants. it shows that AUSTEL,
Peter Bartlett and the TIO all knew the 5250,000 liability cap on claims against the TIO-
appointed resource unit was re-inserted into the agreerment for the next 12 COT
claimants AND knew that the same liability clauses had been secretly removed from the
agreement used for Graham Schorer and Alan Smith's arbitratlon, ta their severe
detriment.

31

Exhibit 9 I Mar 1994 J br Hughes faxes Graham Schorer the fatest draft of the FTAP agreement.

The COT Cases were denied their legal right ta have their businesses (SVT) tested by on independent umpire/consultant
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| Exhibit# | Date Commentary |
Exhibit 7 Apr 1994 Mr Black’s letter to David Krasnostein Includes: |
10-a

Exhibit 11 | 12 Apr 1994

Exhibit 12

13 Apr 1994

“l have told Mr Bartlett that the only basis on which Telecom would attend o meeting
is to formailly sign the rufes — no further discussion or negotiotion to be entered into.”

This suggests that perhaps Bartlett had expressed a view that the FTAP rules were not
fair.

Comment:

Could it be that both Peter Bartlett and Dr Hughes knew that clause 10.2.2 was altared to
favour Telstra’s defence?

It appears Mr Black was concerned at Graham pushing Dr Hughes to read the AUSTEL
report because it states our matters were to be heard under a review/settlement process
| and that the remaining COT claimants would have their matters heard in arbitration. If Dr
Hughes had read the AUSTEL report, he would have known that our matters were never
intended to go before arbitration. Telstra strongly objected to Dr Hughes seeing this
report because it states the COT four were to be assessed under the AUSTEL-facilitated
Fast Track Settlement Proposal, with the other COT-type complainants to be
implemented into the yet-to-be-devised Special TIQ Arbitration Agreement.

Please note: the ALSTEL COT report refarred to in this memo by Mr Black, was soon to
| become a public document.

| Dr Hughes writes ta Peter Bartlett stating:

“further In relation to clouses 25 and 26, hoth Ferrfer Hodgson Comporate Advisory
ond DMR inc are concerned about thelr potential linbility. As the clouses presently
reod, they would be liable to o maximum of $250,000.00 per cleim. This is likely to
significontly exceed their professionai fees in relation to each clalm. Ferrier Hodgson's
preference {ond afsc the preference of DMR) would be for o total exclusion of liability
but, falling that, they would accept @ lower cap mare commensurate with their
enticipated fees. ...

“t appreciate that one claimant has aiready executed the agreement in its current
form. The others will no doubt be pressed to do likewise over the next few days. |
Jurther appreciate you will be reluctant to introduce additional changes to the draft
procedure at this delicote stage of negotiations but it is of course fundamental that
account be taken of the concerns ralsed by members of the Resource Unit. Perhaps
the agreement should be executed in the current form and then agreement sought
from the parties to vary the terms to take into account any proposals by Ferrier
Hodgson or DMR which you agree are reasonabie.”

PLEASE NOTE: There is no reference in this letter regarding the concerns or the rights of
the claimants.

Peter Bartlett of Minter Ellison faxed this copy of the Fast Track Arbltration Procedure
agreement, with clauses 24, 25 and 26 intact, to Ann Garms the day after Dr Hughes'
letter.

Please note: Mr Bartlett makes NO reference in the covering facsimile to Ms Garms that
this copy of the FTAP agreement was only a draft and that clauses 24, 25 and 26 would be

removed before she signed the agreement.

The COT Cases were denied their legal right to have their businesses (SVT) tested by an independent umpire/tonsultant
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Exhibit 13 | 19 Apr 1994

Exhibit 14 | 21 Apr 1994

Exhibit 52 | 27 Apr 19394

T

Exhibit 51 | Apr 1994

When Caroline Frlend, Dr Hughes’ secretary, faxes a copy of the arbitration agreement to
Wllliam Hunt and Mr Goldberg, she notes, on the fax cover sheets:

“Further to my telephone discussion with Mr Graham Schorer of todays [sic] date, at
| his request, | attachfor [sic) your attention, a ropy of the ‘Fast Trock” Arbitration
Procedure of 315t March 1594."

It was later astablished that, gfter thase faxes were sent, someone removed clauses 25
and 26 from the version of the document and altered clause 24. This altered documeant
was presented to Graham Schorer and Alan Smith to be signed on 21 April 1994, without
notifying Mr Hunt, Mr Goldberg, Graham or Alan of those alterations.

On 19 and 20 April 1994, Graham Schorer and Alan 5mith discussed with Willlam Hunt
whether they should sign the FTAP. Mr Hunt provided the copy of the agreement that he
received via fax from Ms Friend. Graham was adamant that he did not want te sign the
agreement because it was too legalistic and did not mirror the originat FTSP agreement.
However, Mr Hunt suggested that it was prohably the best they could hope for under the
| then-present circumstances. Alan remembers that Mr Hunt also stated that if they didn't
sign the agreement then, the process would be delayed even more and their claims ¢could
face an uncertain future.

. Alan and Graham strongly believe that Mr Hunt would not have advised them to sign had
| he known that:

s clauses 25 and 26 were to be secretly removed and

. clause 24 altered.

The alteration to the document meant that FHCA, DMR [Australia) and the TIO's special
caunsel were relleved of any liability for negligence, conscious or otherwise,

They alsa believe that Mr Goldberg, too, would have strongly advised against Graham and
Alan signing the agreement had he known It was altered after he had provided legal
advice on it, but before the agreement was presented to Graham and Alan for their
slgnatures.

| Graham Schorer and Alan Smith abandon the already-signed Settlement Proposal and
accept the Fast Track Arbitration Agreement as the same agreement they were shown on
31 March, 13 April and 19 April 1954,

Please note: no one advised Graham Schorer or Alan Smith to the alterations to clause
10.2.2, 24, 25 and 26, until they were about 1¢ sign the agreement.

This latter from Steve Black, Telstra’s arbitration defence coordinator, to Robin Davey,
chair of AUSTEL states:

*Attached for your information, an updated drajft of the stondard Verlfication Tests
for use in Telecom'’s Public Switched Telephone Network.

“The tests have been prepared in consuitotion with Cliff Mathieson of AUSTEL, and
will form the basis for determining whether an individual telephone service is
operating satisfactory. ...

“Once agreement has been reached on these Verification Tests, Telecom wilf be in o
position to commentce the testing of the services assocloted with COT customers, and
ensure they meet the agreed requirements for a satisfactory service,”

Pages 89 to 92 of the April 1994 AUSTEL COT cases report, show the telephone problems
the claimants reported continued to occur because the SVT process was not in operation
during the first COT settlement process in 1992,

Neil Tuckwel falled to ensure that the SVT protess met the regulatory standards during
the 1994/S arbitrations. The COT claimants, whose businesses were still suffering from
the same major telaphone problems that had sent them into arbitratlon in the first place
{see exhibit 49}, complalned that the SVT process was not carried out correctly. They
continued to watch their businesses being destroyed for years after AUSTEL had told
government minlsters that the SVT process had been successfully completed.

As discussed above, exhibit 23-] shows Robin Davey {then the chair of AUSTEL) stated
AUSTEL was working to get an agreement on a standard and the telephone services of
each COT claimant would have to reach this standard before they were signed off, Mr
Davey’s successor, Neil Tuckweli, did not adhere to thesa standards.

The COT Cases were denied their legol right to have their businesses {SVT) tested by an independent umplre/¢consuitant
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Exhibit 15 l

Exhibit 16 | 21 Jun 1954

25 May 1994 | Graham Schorer writes to Dr Hughes noting:

“Dwe to circunstances and events beyond the direct and/or indirect controf of
Gretham Schorer plus other related ciaimants, companies ete., | am formally epplying
Jor an extension of time on behaif of Graham Schorer plus other reloted claimants,
companies etc., pursuant to Clouse 7.1 in the “Fast-Track”™ arbitration procedure...
“The reason for this request are os follows:-...
“A substantiol burglary in Golden’s premises on the 4 March, 1994 and the theft of
vital equipment and records.
[including] “One of two word processors with its laser printer and back up disks
contoining Golden’s sales quotas, customer agreements, focsimiles and ail the
correspondence facsimiles and most of the documentation reloting to telephone
service difficulties, problems and faults In relating to Graham’s present claim.”
Please note:
Also on 4 March 1994, approximately one-and-a-half hours after Golden Messenger's
burglary, ancther COT claimant’s business, Dawson Pest Control, was also burgled. Mr
Dawson remarked it was strange the burglars only stole business records and Telstra-
related information. On 11 October 1894, during Alan Smith’s arbitration oral hearing

| (taped) he informed the arbitrator that the Cape Bridgewater Holiday Camp booking

information and banking statements had disappeared from his office. Alan provided

Telstra FOI documents to the Australian Federal Police in 1994 that confirmed Telstra was

documenting the dates when Alan wauld be in Melbourne (away from his business). In

| one instance, Telstra documented an intended Melbourne trip weeks before the trip,

ALISTEL's John MacMahaon writes tc Steve Black stating:

“AUSTEL is continuing to receive complaints as to the quality of service from o number

of the COT Coses

* MrSmith ot Cope Bridgewster continues to express concern about the obility to
receive and send facsimiles.

®  Mr Schorer at North Melbourne continues to claim that customers are reporting an

ingbHity to make o successful phone calf to his business.”

The Implementation of the Recommendations of the COT cases report ,states:

“The role of the Service Verification Tests {SVT) in the determination of the adequacy

of a DNF service is that the SVT clearly have to be conducted well befare 30 May 1995

te meet the requirement of recommendation 25. For example, if the SVT indicate an
unacceptable level of service then a considerable amount of time may be required to
rectify the service in question, particulorly if major replacement of exchange
equipment is required to bring the service to the accepted stondard.”

in regards to the adequacy of the telephane service provided to Alan Smith and Graham

Schorer by Teistra, it Is obvious the service was less than adequate.

In October 2007, Alan provided Consumer Affairs Victoria (CAV) with a copy of the above |

SVT statement and conclusive proof that the arbitrator and his resource unit ignared his
claims that Telstra had NOT carried out thelr SVT testing at his business. Because of this
deception, the arbitrator’s resource unit did not pick up the phone and faxing problems

his business was still experiencing.

Allen Bowles, ex-commander of the Major Fraud Group Victoria Police, provided the

evidence, SVT Test LGE File, in hard copy to the CAY in person in October 2007 and again

in March/April 2008 on a CD, at the request of the CAV.

Bath Peter Hiland, CAV solicitor, and Allen Bowles believe this was one of the most
important pieces of evidence showlng how corrupt Telstra and at least one AUSTEL

representative was, In allowing Telstra to rely upon this false and fabricated evidence (see

also absent]ustice.com/Main Evidence File 2 and 3).

The COT Coses were denied their legal right to have their businesses (SVT) tested by an independent umpire/consultant
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| Exhibit 17
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17-a

Exhibit |
176
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| Exhibit 18 12001908

| Exhlblt 19 | 9 Aug 1994
| and |
Exhibit 20 |

Exhiblt 20

9 Aug 1954

Exhibit 21 ‘ 11 Aug 1594

| 22 Aug 1994

The COT Cases were denled their lego! right to have their businesses (SVT) tested by on Inde,

| Talstra’s Steve Black writes to Warwick Smith (TIO) stating:
“Telecom will niso make avallable to the orbitrator o summarised list of information
which s availoble, some of which may be relevant to the arbitrotion. This information
will be available for the resource unit to peruse. if the resource unit forms the view
that this informution should be provided to the arbitrator, then Telecom would
accede to this request.” (See exhibit 17-a)

| The statement in Mr Black’s letter, “if the resource unit forms the view that this
information should be provided to the grbitrator”, confirms that both Warwick Smith and
Mr Black, are fully aware the TIQ-appointed resource unit Ferrier Hodgson Corporate
Advisory (FHCA) was secretly assigned to vet the arbitration procedural documents on
route to Dr Hughes. If FHCA decided a particular document was not relevant to the
arbitration process then it would not be passed on to Dr Hughes or the other parties.

On page 5 of the Commercial Arbitration Act 1984, under Part I} — Appointment of
Arbitrators and Umpires it, polnt six states:

|
| “Presumption of single arbitrator

“An arbitration agreement shafl be taken to provide for the appointment of a single
arbitrator unless - [

a)
b}  the parties otherwise agree in writing.” ($ee F17-b)

the agreement otherwise provides; or

| The Fast Track Arbitraticn Procedure stigned by Graham and Alan on 21 April 1994,
mentions only one arbitrator. Neither Alan nor Graham have ever seen a written
agreement anywhere that allows for a second arbitrator to determine what information
the first arbrtrator will see.

Telstra s Paul Rumble writes to Graham Schorer stating:

“I conflrm my understanding that you wished to make an informed decision as to
which documents were required and thot you might take o few days in order to make
an informed deds!an

| Graham Schorer's latter to Dr Hughes the arbltrator, states:

“I am writing to you to confirm what progress has been made to dote regording
documents being received under the three different F.0.1. applications. |

“...documents relating to Graham Schorer and Golden Applications consist of many ‘
duplicate copies and does not represent oli of the documents applied for under the
twe F.O.1. Applications, being 24 November 1993 and 21 Aprit 1994.*

Graham Schorer writes to Dr Hughes agaln:

“I have enclosed o facsimile from Telecom, received at my premises on 26 July 1994 at
11.41 pm. ‘

“This facsimile states that Telecom has forwarded all of the documents thot fall
within my F.0.1 .applications to the T.1.0. for enforwarding to the Arbitrator.

“Would the Arbitrator please advise In writing as to whot dote the documents were
delivered to the Arbitrator’s premises, Also please advise myself as to what
arrangements thatl need to comply with for the viewing of the same documents d

Dr Hughes writes to Graham Schorer noting:
“t acknowiedge receipt of your facsimiie dated 9 August 1994,
“No dacuments of the nature which vou describe have been delivered to me.

“1 da not wish to become directly (or even indirectly) Involved in your FOI application. [
At the same time | cannot ignore the fact that your FO! application is relevant, or may
be re!evanr to the proper submfssfon of your r:a‘mm

Page 18, from the AUSTEL COT cases report states at recummendatlons 20and 22:

“At an appropriate time AUSTEL will be requesting o sample of reparts provided to
DNF customers to ensure thot the process is being successfully implermented.,”

endent umpi ftan
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| Exhibit 22

Exhibit
I 23-a

| 7Sep 1594

29 5ep 1994

| Exhibit - | 2 Oct 1994

| 23-b

Or Hughes writes to Graham Schorer noting:

"It wos never my intention thot the submission of your claim be deferred indefinitely
pending compietion of your FOI clalm, | have sought to ovoid the costs and
inefficiencies involved in a substantial amendment to your claim in the event that o
significant amount of material becomes avaitable after the claim is formally
submitted.”

These two Telstra CCAS data recards, for the Service Verification Tests [5VT) conducted at |
Alan 5mith’s business, confirm that Telstra only tested calls going out of Alan Smith’s
business and NOT the required mgglatom Inmmlng SVT calls.

=== T = —

Alan Smith writes to Ted Benjamin, copied to Dr Hughes, AUSTEL and Warwick $mith,
stating his concerns regarding Peter Gamble’s lack of professional integrity when
conducting the SVT at the Cape Bridgewater Holiday Camp 29 September 1994,

| Exhibit
23¢

Exhibit

23¢

Exhibits
50-a, 50-b
and 50-¢

| Exhibit
23-d

| Exhibit
23f

Exhihit
24-a

| 10 Oct 1994

i

e

11 Oct 1994

-+

13 Oetr 1994

17 Oct 1994

—

15 Now 1594

inappropriate conduct of the SV test process.

| Alan Smith’s second letter to Ted Benjamin again discusses Alan's concerns about the SVT
and states Alan and his partner would send separate statutory declarations regarding the

| AUSTEL’s letter to Peter Gamble confirms Telstra's SVT process dld NOT meet the agreed
regulatcry SVT standards.

1
|
i Please note:

The documents finally received by Alan Smith through the FOI process, on

| 13 January 2009, shows Telstra and AUSTEL were aware by 11 October 1994 that the SVT
process should never have been used by Teistra as defence documents during the COT
case arbitrations (See also Exhibits 23-e, 23-f, 25-a, 26, and 28}.

S0, AUSTEL knew the SVT process was not carried out according ta the agreed standards
and the BCI report was not conducted according to the BCI report and then, on tap of
this, AUSTEL allowed Telstra to limit the mandatory performance parameters of their
testing so Telstra could still meet their licensing conditions.

What caused AUSTEL to remain silent and fail to fulfil its legal requirement as regulator of
| Teletom Australia?

Graham Schorer and Alan Smith receive exhibit 50-a, in 2001, under FOI from government ]
regulator ACMA. This letter, from a Talstra whistleblower, is dated 13 Octcber 1994, [

Exhibits 50-b and S0-c support the comments made in exhibit 50-a concerning Telstra
altering relevant information and/or removing information from discovery documents
requested by the COT claimants in an attempt to minimise Telstra‘s liability.

| Ted BenjJamin responds to Alan Smith’s letter of 10 October 1994, in the usual Telstra

|
| manner, denymg Mr Sm|th‘s clalms [

This letter from AUSTEL to Telstra’s Steve Black aiso canfirms Telstra s SVT at Alan Smith’s |
holiday camp did not meet the regulatory standards

22 Nov 1994

Teistra's Peter Gamble writes to Graham Schorer stating:

“An apportunity has become available for Telecom to carry out some specialised

testing using a new piece of equipment which has only just become available.

“l e proposing that we use this equipment to corry out some tests on both your

PSTN and ISDN services. ... The second unit wifl be moved between o number of

locations which have been selected by taking note of your previous comments on
locations where caliers have reported difficulties in contacting your business. ... [

“The tests will be conducted by Mr Wayne Parker and Mr Jeff Thompson of Beil

‘ Conada International, who will aiso tabulate the results. The BCI staff will be assisted

by two of my staﬁ members, Mr Bruno Tonizzo and Mr Colin Roberts

The COT Cases were denied their legol right to have their businessas (SVT) tested by an Independent umpirefeonsuftont
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Exbibit |
24+

Exhibit
24

Exhibit
25-a2

| 5VT calls.

The Telstra SVT technicians mentioned in this document, Mr Bruno Tonizzo and Mr Colin
Roberts, were also present with Peter Gamble during the deficient SVT process at Alan’s
premises on 29 Saptember 1994,

See page 1 {Smith Case) and Peter Gamble’s witness statement dated 12 December 1994,

Shauld Telstra have used the same Telstra technical staff that abandoned the deficient
Cape Bridgewater Hollday Camp SVT during the pending Golden Messenger SVT process?
Again, this supports Graham's valid reason for demanding Telstra connect calling
identification monitoring to his incoming service lines on the days they performed their

Page 198 from the AUSTEL COT cases report further supports the validity of Graham

—

| 28 Nov 1994

Schorer's demand for calling line identification, as it states:
"8.79. Telecom’s conduct has been less than that which might be expected of o model
corporate citlzen —
*  in insisting on strict proof of @ causol iink between fauits and their effect on ¢
business when its own records are deficient in recording faufts®
At £.80, AUSTEL recommends that -
*  “Telecom's advice to its customers experlencing difficult network fouits on the

outcome of its monitoring/testing should state the fimitations of its
monitoring/testing regime*
Telstra cartainly didn’t advise Alan Smith or the arbitrator, Dr Hughes, about the
limitations in their SVT monitoring/testing regime performed on Alan's services during his
arbitration.
PLEASE NOTE:

On page 3 in Michael Rumsewlc2’s report to AUSTEL, dated 15 November 1994, when
referring to the SVT process, he states:

“Custormer calling profites (which provide the basis of the Service Verification Test test
calling pottern) would be more accurote determined through the use, for Instance, of
Tekelec/CCS7 equipment...”

Bell Canada International {BCl} was supposed to use the Tekelec/CCS7 equipment when
testing the exchanges to which Graham and Alan's businesses connected. Tekelec/CCS7

equipment couldn’t be used at Cape Bridgewater due to the type of exchange. Yet Telstra |

still maintains the BC! Cape Bridgewater report is correct and the report states that
Tekelec/CCS7 equipmant was used. Mr Rumsewicz’s report supports how important it
was for Graham Schorer to demand Telstra connect some type of calling line monitoring
equipment to his service Hnes while parforming the SVT process.

Peter Gamble writes to AUSTEL's Norm O'Doherty, general manager of consurner affairs,

In response to AUSTEL’s 16 November 1994 letter, which questions the deflciencles in the
SVT pracess at the Cape Bridgewater Holiday Camp. However, Peter Gamble's letter
appears to provide VT information to AUSTEL, without ever having performed a second
set of tests at the Cape Bridgewater Holiday Camp, desplte the tests being deficient.

“The detailed results of the Coll Delivery Tests should be read in conjunction with the
individuaf Service Verification Test Reports, which will provide further information on
the origins and destinations, together with detoils of the time period te be used for
the calt analysis. ...

"You are already awore, the equipment which carries out the SVT Coli Delivery Tests is
abie to hoid the cali for the required 120 seconds {as shown on the resuits sheets), but
is unable to confirm that the call has been held past 40 seconds.”

The COT Cases were denied their fegal right to hove their businesses (SVT) tested by an independent umpire/consyitant
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25-a cont. |

| Exhibit
23-g

Exhiblt
23-h

Exhibit
23-i

| 12 Dec 1994

12 Dec 1594

28 Nov 1924

| PLEASE NOTE:

5 On 13 January 2009, Alan Smith received a collection of FOI documents from ACMA.

e -

These documents show that, at least by 28 November 1994, Teistra and AUSTEL both
knew that the SVT data did not record one single incoming test call being held for the
required 120 seconds. The SVT section of Telstra’s 12 December 1994 defence of Alan's
arbitration claims should not have recorded all the SVT calls as successful, but should
have reccrded the truth instead - that Telstra’s equipment was not able to substantiate
that each test call was held for the required period.

AUSTEL's final report (April 1994) shows that:

1.  The SVTs were an integral part of the arbitration process, implemented
specHically to determine the reflabllity of the telephone lines connected to tha
premises of the COT Difficult Network Fault customers, and

2. AUSTEL and Teistra worked together to design the testing process and
equipment.
However, correspondence exchanged between AUSTEL and Telstra also shows that
neither party was sure the end-to-end SVT monitoring equipment was rellable. AUSTEL,
as the communications regulator, should have warned the arbitrator and the claimants
about these problems as they knew Telstra intended to use the SVT data as part of their
arbitration defence.

Only six months prior, on 28 November, AUSTEL received advice fram Peter Gamble {see

exhibit 25-a} about the deficiencies assoclated with Telstra's SVT call line monitoring

equipment. AUSTEL commented at point 8.80 In their April 1994 COT cases report that;
“AUSTEL recommends that -

*  Telecom's advice to its customers experfencing difficuft network faults on the
outcome of its monitoring/testing should state the limitotions of its
monitoring/testing regime.” (See exhibit 24-¢)

Pater Gamble's witness statement, on behalf of Telstra’s arbitration defence of Alan
Smith's claim, states the SVT process had met all the regulatory requirements. Peter
Gamble knew this had NEVER baen the cass.

This statutory declaration by Telstra's Steve Black, states that, from his perusal of
Telstra’s defence reports {which included the SVT process), they were correct on all

accounts. Mr Black made this staterent regardless of being aware the Cape Bridgewater

SVT process was deficient.

| 12 Dec 1994

Page 4 from Telstra’s briefing report regarding their defence states:

“These tests are recognised by AUSTEL as an appropriote measure of service
performance. Tests undertaken on the CBHC [Cape Bridgewater Holiday Camp]
service were successful on all lines.”

Please note: this is the report Steve Black discusses in his statutory declaration, stating:

"However, | have reviewed the Report and | am informed by each of the authors thot
the Report accurately states the focts stated in the Report.”

AUSTEL alerted Steve Black on 16 Novemnber 1994 (one month pravious) that the Cape

Bridgewater Holiday Camp tests were deficient.

The COT Cases were denied their fegal right to have their businesses (SVT) tested by an independent umpire/consuitant
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Exhibit 26 | 13 Dec 1994

15 Dec 1994

Peter Gamble replies to the 16 November letter fram AUSTEL's Norm O'Doherty
concerning the deficient SVT tests, including only simulating the 1-800 test calls, which |
stating: |
"Thus for both Mr, Alan Smith and Mr. Gary [sic] Dowson, the network equipment |
utilised for calls to the test 1-800 numbers were the same as that which would have

been used for their 008 service. ...

“In response to requests from customers for more rigorous “end-to-end” teésting
procedure, a more detoiled test specification wos developed which oimed to generote
100 test calls to a customer’s service from five or six focations. ...

“Two tests hove been carried out using this procedure, one on Mr. Colfin Turner’s
service, and one on Mr. John Main’s service. However, there have been three key
problem aregs identiffed which apply both to the original demonstrotion tests and the
| revised procedure. The first has lnvoived obtalning sufficient staff to carry out the
test. Twe alternative sources have been tried, but neither con be guaranteed on an
| ongaing basis, which is why the Yest Program has not continued further. ...

“When the Service Verification Test was originally developed it was understood that
the NEAT units could hold a call for 120 seconds. However when detoiled test
schedules were being prepared it was discovered that while the NEAT system could
hotd & cali for 2 minutes, it could not confirm a cali hold time beyond the 45 seconds
taken to perform the transmission test,

“A proposed software modification to NEAT has been discussed with the supplier who
initiolly affered o modification to be available by November 1954, This feature has
now, apporently, been delayed indefinitely. To meet the SVT requirement ¢ variety of
test coll generating systems were investigated, but none was able to hold ond confirm
a test call for the required 2 minutes. Various modifications were considered and
some tests corried out but they were unoble to provide rellable resuits.

| "Telecom s currentily concluding negotiations for the supply of o new generation of |
call generating equipment, for which the ability te hold and confirm a call for 120
seconds Is mandatory. Further information will be provided as it comes to hend.”

PLEASE NOTE:

This letter was written the day after Peter Gamble subrmitted his arbitration witness
statement, attesting to the arbitrator that his Cape Bridgewater Holiday Camp 5VTs had
met aif of the regulator’s requirements. As a point of interest: the COT Difficult Network
Fault customers named by Peter Gamble in this document (Smith, Dawson, Turner and
Main) have all complalned about the inappropriate way Telstra conducted their
respective SVT procedures.

4 = —

|
This letter from COT spokesperson, Graham Schorer, confirms he advised Telstra's |
SSteve Black that:

|
"During o telephone conversation between you and | earlier this week, | informed you:-

‘ {b)  was aware that Telecom/Beil Canada internotional bad abandoned tests on
| Gary [sic] Dawson'’s telephone service last Fridoy, 9 December 1994, and the official
reason given was that the new equipment dees not like Australion conditions; '

(c) i required in writing from Teiecom the resuits and reasons for such tests were
abandoned.” |
PLEASE NOTE:

| Alan Smith ralsed this latter and subsequent response to this letter (see below, dated 23
December 1994, with the arbitrator, linking these abandoned tests with the abandoned
SVT tests at his business on 23 September 1994. Alan received no response from the
arbltrator concerning these twe letters or the abandoning of the SVT process at Alan's
business., ‘

The COT Cases were denied their legal right to have thelr businesses (SVT) tested by on independent umpire/consultant
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| Exhibit 28
cont.
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15 Dec 1994

15 Dec 1994

“Telecom Australia, as part of documnent G.001, applies o stondard technique based
on hypothesis testing. Hypothesis testing is used to deterrnine whether there Is
sufficient evidence to reject one hypothesis (known as null hypothesis) in fovour of
another {known as the afternative hypothesis). If insufficient evidence exists to reject
the nui! hypathests, the null hypothesis is accepted. It is critical to note this is not the
same as saying that the null hypothesis has been verlfied.”

..and on page 13 he reports:

“We believe that, given the stated purpose of the Service Verification Tests supplied in
the Telecom Australia Customer Fauit Manogement Procedures docurment (000 841)
and that of the AUSTEL COT cases report, the statistical test being applied to the
collected data is inappropriate. We believe the alternative test described ahove is
more suftable and, in addition, promotes customer confidence in the test procedure
and anaiysis. ...

“We believe that the analysis of collected data should be exponded to include an
examination of call failures broken dawn by originating exchonge, time of day and
type of failure. In the event that correlations in the fallures ore found, further
investigations, os appropriate, should be undertaken.”

These comments indicate how AUSTEL became a party to Telstra’s decelt when they
wrote to Minister Lee MP, then Minister for Communications, on 2 February 1995,

| supporting both Mr Rumsewicz’s report and the COT SVT process.

On 3 October 2008, in Melbourne, Alan Smith attended an Administrative Appaals
Tribunal hearing regarding the refusal of the Australian Communication Media Authority
(ACMA) to provide him with many FOI documents related to his arbltration. Mr Friedman,
the AAT member hearing Alan’s case, found that AUSTEL was invelved in allowing Mr
Rumsewicz’s report to wrongly provide a clean bill of haalth for the $VT process, and
stated he didr’t find Alan’s claims to be either “frivolous or vexatious®. Even though Mr
Friedman’s findings were forwarded to Mr Chapman, the recently resigned chalr of

| ACMA, Mr Chapman did not come forward on behalf of the regulator (previously called

AUSTEL, now called ACMA), during his 10-year tenure, to rectify the sins of his
J predecessors.
| IMPORTANT ISSUE

The government regulator, then called AUSTEL, facilitated the COT arbitrations, Before
the COT arbitrations began, AUSTEL confirmed in their COT cases repart that Telstra’s
conduct in dealing with COT claimants was:

“..less than that which might be expected of o madel corporate citizen™.

Therefore, AUSTEL should not have allowed Telstra, under any clrcumstances, to provide
Dr Rumsewicz with the raw SVT data during thelr arbitration procedure before it had
been scrutinised by either the TIO-appointed technical consultants or AUSTEL.

The COT Cases were denied their lega! right to have their businesses (SVT) tested by an independent umpire/consuitant

On 15 December 1994, Mr M Rumsewicz submitted Raport on Telecom Austrolio’s Service
Verification Tests (G.001), which he prepared on behalf of the government regulator,
AUSTEL (see exhibit 28). This report was based on documentation provided by Telstra but
still, on pages 3, 10 and 13 (see exhibit 23-)) of this report, it shows Mr Rumsewicz noting
his concerns surrounding the SVT process. Therafare, AUSTEL should have informed
either the TIO (administrator to the COT arbitrations) or the arbitrator of Mr Rumsewicz’s
concerns regarding the correctness of the Telstra’s SVT data, Telstra should not have used
the results of their SVTs in a legal process (e.g., the COT arbitrations) because those
results were not conclusive. Exhibit 23-a confirms that if the CCAS data regarding Telstra’s
5V testing, of even one single incident at Alan Smith’s business, had been provided to Mr
Rumsewicz then Mr Rumsewic2 would have hat to conclude that Talstra fabricated the
Cape Bridgewater Holiday Camp testing.

On page 10 of his report, Mr Rumsawic2 notes:
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. Exhiblt # [ Date Commentary
! Exhibit 28 | 15 Dec 1594 PLEASE NOTE 1:
i cant. Garry Dawson is another of the COT DNF customers used by Mr Rumsewicz to determine

the validity of Telstra's SVT process, yet Ted Benjamin’s letter to Graham Schorer (see
exhibit 29} admits Telstra and Bell Canada international abandaned the S$VT process at
Garry Dawson's premises because of equipment failure,

| Mr Benjamin’s letter to Graham Schorer, in response to Graham's letter to Steve Black on
15 December 1994, agrees with Graham'’s statament that:

| “t was awore that Telecom/Bell Canoda internationa! hod abondoned tests on
| Garry Dawson’s telephone service last Friday, 5 December 1994, and the official
reoson giwn was that thrs new equipment daes not ﬁke Austrahan condmons

Y |
15 Dec 1994 PLEASE NOTE 2:

| Mr Rumsewicz’s report is dated 15 December 1994, Telstra and Bell Canada International
_ | abandoned the Dawson SVT six days earlier, on 9 December. In his letter to Graham
| Schorer (see exhibit 29) Telstra’s Ted Benjamin does not refer to any repeat testing

| between 9 and 15 December (when Mr Rumsewicz completed his report). It would be
inappropriate to have run the testing or 10 and 11 Decemnber as these were a Saturday
and Sunday,

i This leaves only three days, 12-14 December, for:

Exhiblt 28
| cont.

[ ¢ Telstra and Bell Canada to locate SVT equipment that was compatible
| . to carry cut a second round of testing |
| . and collate all the testing information from complex data.

| w in time to provide it ta Mr Rumsewicz to include the test rasuits in his report, which
was submitted on 15 Decemnber.

Obviously, the Dawson SVT process, like the SYT process carried sut at Alan Smith’s
busmess was fundamentally flawed

Exhibit 28 27 Oct 1994 Exhlbit 29-a is a letter from Colin Tumer, dated 27 October 1994, to Telstra s Ted
cont. | Banjamin noting:

"Service Verification Testing: You keep referring to the ‘Deed’, You should have
thought of that and tabled the G001 documents to the Arbitrator insteod of keeping
them secret. Don’t give me any rubbish about agreement with Austel as they wouid
have agreed to Telecom’s recommendations|.] ! was NOT consulted over the issve and
any ‘in club’ ogreements wouild be designed to enhance Telecom’s position. i |
comploined about foulty cables for years. | complained about foults for years. |
comploined about service for years. Telecom then used abhorrent standover tactics
which frightened me beyond belief to settle. As soon as that settlement took place
Telecom came and replaced ofd water damaged cables in my street, and then you
have the galf to want to do tests AFTER you have probably fixed some of the fauits.”

| White Mr Turner’s letter does not actually state that the SVT process conducted at his

premises was flawed, he has conveyed to fellow COT members that tha SVT process was a
farce.

Exhlblt 28 27 Oct 1994 A 26 September 1995 Ietter from Telstra s Peter Gamble to AUSTEL's Cliff Mathleson was
cont. | provided, amongst other relevant information concerning Graham Schorer’s SVT issues, |
' to Consumer Affairs, Victaria, in October 2007. The letter states: ‘

“The Initial request to off custorners to ailow Service Verification Tests to be carried

out are made verbally. During these discussions the need to determine an incoming

cali profile is exploined and as much information as the customer is able to provide is
noted. Following these discussions, but prior to the corrying out of the Customer

Specific Line tests, three customers:

®  Mr G Schorer {Gofden Messenger), North Melbourne, Vic ‘
* M C Turner (The Gourmet Revolution) Cheltenham, Vic

*  Mr M Wiegmonn (Micheel Wiegmann Drafting Services}, Jindabyne South NSW |

' | withdrew their permission for the Customer Specific Line tests to be carried out.”

The COT Cases were denled their lega/ right to have their businesses (SVT) tested by an independent umpire/consultant
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Exhibit # | Date | Commentary
Exhibit 28 | 15 Dec 1954 QUESTION
cont.

Exhibit 28 | 15 Dec 1994

cont.

|
Exhibit
29-a

Exhibit
30-a

If Mr Turner refused his permission for the Customer Specific Line tests to be carried out

| at his business, then whose raw data did Telstra provide to Mr Rumsewicz {10 manths

previously} as the data they stated was from the Customer Specific Line tests conducted
at Mr Turnar's premises?

It should also be noted in Graham Scherer’s SVT letter to Steve Black (see exhibit 27) he
states:

I pointed out to you that | was aware that this equipment had run inte problems
when trying to run tests on Ralph Bove [sic) service, which you responded that you
were not aware of.”

23 Dec 1984

10 Jan 1895

| Conclusion surrounding the SVT process for seven DNF customers:

Of the seven COT SVT cases narned by Dr Rumsewicz on page 19 in his report, it Is quite
clear in the case of Smith, Turner and Dawson that the SVTs were dafinitely flawed and
the further SVT test carried out for Bova appears possibly flawed alsc.

S0 three, perhaps four, flawed assessments from seven studies by Dr Rumsewicz confirms |

his report is fundamentally flawed. Dr Rumsewicz's report should not have been
discussed in any government publication like the AUSTEL third quarterly COT report. The
fact that this AUSTEL third quarterly COT case report was supplied to the COT arbitration
process is even worse,

Telstra's Ted Benjamin writes to Graham Schorer noting:

| " refer to your letter of 15 December (ref 1432) addressed to Mr Black. | note your

comments. ...

“Some tests were corried out but, because Belf Conada and Telecom were not satisfied
with the performance of the equipment in alf respects it was decided not to continue with
the tests.”

LEASE NOTE:
Alan Smith maintains that if an umpire had monitored the SVT process at his business,
then Telstra wouid not have been able to lie under oath concerning their Cape
Aridgewater Holiday Carnp tests.

Alan spoke with Warwick Smith (THO} concerning how undemocratic it was for his office

| and the arbitrator to have allowed the defendants (Telstra) to perform the arbitration SVT |

process without supervision by either the arblitration technical consultants or AUSTEL.
Like most of Alan’s arbitration concerns raised with the TIO and arbitrator, this $VT lssue

was ignored.

Graham writes to Steve Black in response to Ted Benjamin’s letter of 23 Decernber 1994,
Graham's letter is headed Re: Proposed Telecom Verification Testing — In Response to
Golden’s Correspondence dated 15 December 1994 Ref 1431. Graham's letter sends a
clear message to Telstra regarding his distrust of Peter Gamble, (See pages 3 to 7)

The SVT exhibits confirm Graham had good reason not to trust Mr Gamble or Telstra
unless they connected calling line identification equipment during their panding SVT,
Graham and Alan Smith’s telephone accounts show numerous telephone calls te each
other during this period. Alan remembers frequently conveying frustration to Graham
regarding the deficient BCl and SVT testing process and telling Graham not go down the
sarne SVT path without ensuring the transparency of the S5VT process.

The fotlowing Exhlbits 30-b, 40-d, 40-e and 40-f {SVT) show that Alan Smith and Graham
Schorer had every reason to doubt Telstra’s credibility when it came to menitoring
eguipment,

The COT Cases were denied their legal right to have thelr businesses {SVT) tested by an independent umpire/consultant
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Exhibit
30-b

| Exhibit
| 30-¢

Exhibit
30-d

Exhibit |
> i

| Exhibit
| 30-f cont.

On 7 September 1593, Robin Davey, AUSTEL’s chair, writes to Telstra’s corporate
secretary Jim Holmes on re COT case monitoring arrangements:

“1 have similar concerns about you seeking AUSTEL's approval of the monltoring
equipment so long ofter we first asked tests to be done. There are concerns by some
of the customers Telecom is to monitor abaut the effectiveness of the monitoring
equipment. These concerns have been inspired, at least in port, by comments made by
Telecom employees to those customers and, of course, the problem experienced by
Mr Smith when testing/monitoring equipment coused additional probiems for him. ...

“The draft list of conditions for instoliation of monitoring equipment in the customers’
premises only serve to reinforce my view that your letter is an attempt to have "two
bob each way’ — if the testing does not favour Telecom, you have loid o foundation for
cloiming that it is due to customer interference.”

Page 24 from the first AUSTEL COT cases report dated July 1994 states under
Recommendation 18:

*Telecom acquire equipment suitable for menitoring the service actually received at a
customer’s premises {cf: Coopers & Lybrand Recommendation 10 aend Bell Conada
International’s Rotary Hunting Group Study Recommendation 8.3).*

Recommendation 8.3 states:

*On two occasions during the testing process, test equipment failures were
experienced (AMERITEC AMIXT ond ELMI Smart-10) which required o re-start of
testing activities ...

“A further recommendation, is to Increase the supply of the mare saph.‘sﬂmred
l‘rouble shooting test equipmenr such as the Teke!ec s 7 equ:pment

Th|s relates to the Tekelec CC57 equipment.

Telstra witness statements by David Stockdale (8 December 1994} and Chris Doody
{12 December 1994} confirm this equipment cannot be utilised at either the Portiand
exchange or the unmanned Cape Bridgewater RCM.

The statement made in the BCt Rotary Hunting Group Study Recommendation 8.3:
“On two occasions during the testing process, test aquipment follures were
experienced”

-.shoutd be read in conjunction with Alan’s recollection of similar testing equipment

failing while Telstra performed the SVT process at his premises,

In Peter Gamble's letter to AUSTEL on 13 December 1994 (see exhibit 26) he states on

page 3:

“When the Service Verification Test was originally developed it was undetstood that
the NEAT units could hold a call for 120 seconds, However when detailed test
schedules were being prepared it was discovered that while the NEAT system could
hotd a cali for 2 minutes, it couid not confirm a cali hold time beyond the 45 seconds
taken to perform the transmission test.

“A proposed softwore modification to NEAT has been discussed with the supplier who
initially offered a modification to be available by November 1994, This feature has
_ now, apparently, been delayed indeﬂnfrely. e

Statements from Brian Hogge MBA of BC Telecommumcatlons, who Telstra had

previously employed as an engineer for 29 years, further confirm that BCl could not have

carried out the tests they describe in thelr Cape Bridgewater report.

| Page 53 from the December 1993, Bell Canada International Rotary Hunting Group Study .

Question

If the software modification to the NEAT system was not available in November 1954,
then what software did Telstra’s Pater Gamble use 29 September 1994 {10 weeks

| previous) when he had to abandon the incoming SVT tests to the Cape Bridgewater
Hobidav Camp?

The COT Cases were denied their legal right to have their businesses (SVT) tested by an independent umpire/consultant
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Exhibit # | Date Commentary

| Exhibit Please note:

30-f cont. It is important to link Peter Gamble’s SVT letter te AUSTEL’S Norm O’Doherty [see exhibit
26}, which states:

“Telecom Is currently concluding negatiations for the supply of o new generation of i
| call generating equipment, for which the ability to hold ond confirm a call for 120
| seconds is mondatory,”

..with Mr Gamble's second statement on page one of his SVT letter dated 28 November
1994, to Norm O'Doherty (see Exhibit 25-a):

“This information is supplied to Austel on a strictly Telecom-in-Confidence basis for i
use in thelr Service Verificotion Test Review only and not for any other purpose. The
information is not to be disclosed to any third party without the prior written consent

of Telecom.”
. Exhibit Pleasa note:
30-g AUSTEL noted, regarding the limitations to BCI's November 1993 testing of the COT

claimants’ phone lines (see point 11.8, page 243 of the COT cases report), that:

*AUSTEL had ogreed to the study being so limited an the basis that other monitoring
it had requested Telecorn to undertake on AUSTEL's behalf shouid provide AUSTEL
with the data on the efficacy of the customer occess network.”

This comment must be taken Into account In conjunction with the typa of monitoring
equipment used for the SVT process and the in-confidence clandestine arrangement
between Telstra and AUSTEL, because it shows that AUSTEL knew, as a result of the
previous limitations of the BCI testing, just how important the correct testing of the COTs’
*tustomer access network” was,

Exhibit | Page 243 of the AUSTEL report shows that AUSTEL did have some control over the BC) |
30-g | testing, so why did they inform Taits {lawyers) differently?

The CQT Coses were denied thelr legal right to have their businesses (SVT) tested by an independent umpire/consuitant
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| Exhibit
31-a

| Exhibit

31-acont.

| Exhibit
| 30-h

29 Jun 1995

| 12 May 1995

Dr Hughes (arbitrator) writes to Warwick Smith, stating the arbitration agreement rules
he had just deliberated under in Alan Smith’s ¢laim did not allow enough time for:

“the production of documents, abtaining further particulars and the preparation of

technical reports”. |
Dr Hughes went further, actually apologising for:

“the brevity of these comments®,
and noting that the time frame for future arbitrations would need to be longer than it
presently was.

NONE of the COT cases were advised during their respective arbitrations, by either Dr
Hughes or the administrator Warwick Smith, that it was the apinion of the arbitrator the
agreement was not credible.

| Summary Regarding Rules Not Credible

Dr Hughes noted in his award for Alan Smith 2.1 {d) that he

"tonsidered it essentiol thut both parties hod every reasonable opportunity to place
relevant material before me, regardiess of the time frame set out in the arbitrotion |
agreement”.

Dr Hughes made no mention anywhere at point 2.1, or anywhera else In his award, of the
comments he would later make in his 12 May 1995 letter regarding his belief that the

time frames in the arbitration agreement neaeded extending for the procass to remain
credible. Dr Hughes made no comment in his award regarding the many Telstra FOl issues
raised by Mr Smith, during the arbitration process, including: [

¢ The Commonwealth Ombudsman’s correspondence condemning Telstra’s
provision of FOI documents to Graham Schorer and Alan Smith {including
references to the way Telstra stopped supplying Alan because he assisted the
Australian Federal Police in their investigation} and;

. Advice that Telstra was illegally deleting infarmation from documents legally
requested by Alan.

After handing down Alan Smith’s award, Dr Hughes’ letter to Warwick Smith, warned the
TIO that one of the three reasons the arbltration process was not credible in its present
form was that the agreement did not allow enough time for the preparation of technicat
reports. At no time after 12 May 1995, did Dr Hughes advise Graham Schorer of the
deficiencias in the arbitration agreement or his advice to Warwick Smith that the
agreement needed revising.

Likewise the arbitrator confirmed In his 12 May 1935 letter that the orfginal agreement
was not credible for many reasons.

Had alan Smith and Graham Schorer been advised that Telstra had drafted the '
agreement, they would have asked their lawyers to appoint someone with arbitration |
knowledge to view the agreement more thoroughly than they did. An independent

graded arbitrator NOT assoclated with the arbitration would have discovered those same
discrepancies that the arbitrator cited on the day he handed down his award, but this

would have come to light before Alan and Graham signed the agreement.

The arbitrator and TIO's collusion with the Telstra Corporation in concealing who really
drafted the agreement has destroyed many lives, Did it not dawn on the arbitrator and
TIO during Alan’s arbitration appeal that Telstra and their lawyers might have drafted the
agreement purposely to destroy the COT cases before they had a chance to access the
documents? This 12 May 1995 letter confirms this is where many discrepancies arose.

On behalf of Alan Smith, Taits of Warrnambool, Victoria, contact AUSTEL on 29 June 1295
regarding deficiencies in both the NEAT and BCI testing processes.

- —_—

The COT Cases were denied their legal right to have their businesses (SVT) tested by an Independent umpire/consultant
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Date
Exhibit 12 jul 1995 | AUSTEL’s Cliff Mathieson’s canfusing response to Taits In his tetter of 12 July 1995,
30-i however, states:

exhibit 35 | 10 Nov 1995

| T

Exhibit 35 |

cont.

Exhibit 35
cont.

Exhibit 35
cont.

10 Nov 1995

10 Nov 1995

“The tests to which you refer were neither arronged nor carried out by AUSTEL.
Questions relating to the conduct of the tests should be referred to those who carried
them out or claim to hove carried them out.”

| Acomparison of pages 17 and 18 from the AUSTEL quarterly COT cases report of
10 Novermnber 1995 {see exhibit 35) and statements in the SVT Report prepared by
Mr Rumsewicz [see exhibit 28} shows that whoever prepared the AUSTEL report misled
and decelved then-Minister for Communications, Michael Lee, regarding the SVT process.

For example, page 17 of the AUSTEL quarterly report states:

“Telstro has now completed its prograomme of Service Verification Tests on the sixteen
DNF Customers referred to Telstra by AUSTEL, with the exception of three customers who
have refused to allow the tests to take place.”

Graham Schorer was one of the three who refused.

Page 18 of AUSTEL's Navember 1995 quarterly report includes the statement that:

“Alf services on which the SVT was carried out have met or exceeded the SVT
requirements.”

..but exhibits 23-a and 23-f show that the tests conducted at Alan Smith’s business did
NOT meet (and therefore did NOT exceed) the regulatory requirements of the process.

| Why did AUSTEL and some of their public officers not tell Alan Smith or the arbitrator that

| thay had written to Telstra on 16 Movember 1994, advising that the Cape Bridgewater

Holiday Camp SVT process was deflcient? Were they invoking the Crimes Act or were they
cormpromised in some other way 5o that telling the truth was not In their own interests?

However, various COT claimants were still experiencing telephone problems long aftar
the completion of the SVT process. Exhibit 49 (discussed below) shows that, when Telstra
visited the Cape Bridgewater Holiday Camp, 52 months after the SVT process was carried
out, their own records show the techniclans noting that it “appeared from documents
Alan provided” that the problems he raised during his arbitration continued to occur after
the end of the arbitration. All this information has been before AUSTEL and the TIO since
1598, 47 months after AUSTEL told Minister Lee [on 2 February 1995} that:

| “All services on which the SVT was carried out have met or exceeded the SVT
requirements.”

In 2008, Alan Smith brought to the attention of Mr Chris Chapman, then-chair of ACMA,
both the Rumsewicz report and AUSTEL's previous reluctance to investigate their reasons
for allowing Telstra to use SVT reports, which Telstra and AUSTEL knew were
fundamentally flawed, as arbitration defence documents.

ACMA has not yet acted on this information. This further suggests that many public
officials, with a blas against some of the COT claimants and strong links to Telstra (some
AUSTEL/ACMA people are ex-Telstra), have been falsifying or withholding evidence. In so
doing they have caused serious problems, not only for the COT claimants, but also for
those Australian telecommunications consumers in general who have approached ACMA
with complaints similar to those raised by the COTs.

The COT Cases were denied their Jegal right to have their businesses (SVT} tested by an independent umpire/consultant
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| Exhibit | 23 Jan 1996
31 .

Exhibit 41 | 19 Mar 1996

} 4

Exhibit43 | 11 Jul 1996

| The arbitrator writes to the TIO, stating:

“} enciose copy letters dated 18 and 18 January 1996 from the tnstitute of Arbitrators
Australia. | would like to discuss a number of matters which arise from these letters... I

“the implications to the arbitration procedure if | make a full end fronk disclosvre of the
facts..”

What was he hiding? An independent and honest arbitrator would have reminded the TIO
that he had written to the previous TIO [on 12 May 1995) citing the arbitration agreement
he had used on Alan's arbitraticn as not a credible document, but he'd used it anyway. If
the arbitrator’s May 1395 letter had been supplied to the Institute of Arbitrators Australia
In Jan 19986, they would have investigated why the arbitrator had used a non-credible
agreement and discovered the defence, in fact, drafted it. The agreement was not
credible because it did not allow anough time in the process for the production of
documants, obtaining further particulars or the preparation of technical reports, as the
arbitrator himself sald.

| believe the Prime Minister of Australia the Hon Matcolm Turnbull, a just and good
barristar, would also conclude here that had the arbitrator honestly told Laurie James
(prasident of the Institute of Arbitrator Australia) the arbitration agreement he used was ‘

not credible, sornething would have been done about this travesty of justice in 1996.

william Hunt's file notes state: |

“At or about the same time Beil Canada had Telstra doing reports on its service in
relotion to Golden’s receipt of same. At or obout the same time similor tests were
being done on the Telstra equipment to $mith ond the results of those cover the
demonstration that they could not have been done. ...

“Telstro cbondoned certain tests .... One can only ossime that the reports were
unsatisfactory to Telstra or supportive of Schorer.”

cases repart, which notes on page 12 under the heading Conduct of the Arbitrations:

“The TiO belleves some comment on the behaviour and attitude of Telstra in the conduct
of these Arbitration {sic] is warranted.”

“Recommendation 30 of the AUSTEL COT report recornmends that the ‘proposed
arbitration procedure require [sic) only a finding on reasonable grounds as to the causal |
‘ link between a claim for compensation ond alleged fauits ond allow reasonable
Inferences to be drawn from material’, Alf three arbitration procedures make provision |
| for this lower stondard of proof. However, Telstra’s conduct in the defence of most (if
not all) cloims has tended to assert that strict legal proof in relotion to causation is
required and is characterised by refiance on legal principals not in keeping with the spirit
with which these arbitrations were instituted. '

“The TIO believes that Telstro has, in ali claims, responded in on overly legalistic
manner. It has shown ¢ tendency to deny llability under every potentigl clause aof action
on the basis of perceived stotutory and contractual immunities.”

Ms Harlow, however, failed to tell Senator Alston that Alan Smith had described to both

the arbitrator and Ms Harfow how Telstra blacked out relevant information in documents
after he saw documents at Telstra’s Melbourne offices (see exhiblts 48-a and 48-b, below) |
that had not had blacked out sections previously. Alan pravided copies of both verslons of
those docurnents as proof of his claims.

Although AUSTEL has a considerable amount of evidence of Telstra illagally altering [
information on documents legally requested under discovery, AUSTEL has still not publicly |
supported the COT claimants who are, after all, innocent Australian citizens. It seems,

| again, that the Crimes Act has blinded some public afficers in AUSTEL (some of them still
working with ACMA) to the principles of natural justice.

‘ This letter from Sue Harlow to Senator Richard Alston attached the sixth AUSTEL COT

The COT Cases were denied their legal right to have their businesses (SVT) tested by on independent umpire/consultant
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| Exhibit# | Date Commentary '
Exhibit 26 Sep 1997 The Senate Hansard shows the TIO informing Senator Schacht the COT arbitrations were
31-b, | conducted outside of the ambit of the arbitration procedures.

| “Firstiy, and perhaps most significantly, the arbitrator had no control over thot process,
because it was @ process conducted entirely outside the embit of the arbitration
procedures.”

Conducting the COT arbitrations outside of the agreed ambit of the arbitration procedure
was not the way the government {who endorsed the arbitrations) was told the process
would be conducted. It is clear the arbitrator did NOT conduct the process as he should
have and therefore as soon as the Senate and government was advisad of this an

[ 26 Sept 1997, all or the arbitrations should have been dactared null &n void. By the

[ government not acting upon this advice given by the TIO, they are responsible for what

[ the COT cases have suffered since this disclosure,

[— .

| Exhiblt 49 | 4 Feb 1958 This letter, from Telstra’s Ted Benjamin to John Pinnock, TIO, attaches Telstra file notes
fallowing their 14 January 1998 investigations into the continuing phone problems

| affecting Alan Smith’s business.

Exhibit Oct 1958
46-¢

| Telstra waited until October 1998 before supplying George Close {technical advisor to

Graham Schorer and Alan Smith’s arbitration) with hundreds of Telstra minutes from their
two-weekly conferences where this known AXE problem was discussed on a regular basis
noting: |
‘ “**ACTION POINT: AXE-T {(Edwin Khaw) to ralse Charging Check issues with Ericsson,

and advise when final solution wifl become avaliable.
“#TACTION POINT: AXE-T (Bob Paton) to check that testing of RVA routes after the
next AX62 conversion is performed.
“*¥ACTION POINT: AXE-T (Bob Paton) to supply NS5 CW with a list of outstanding
package 2 faults, in order to reach agreement on those which must be solved prior to
first implementation.”
Exhibit 46-2 Is just one document from over 100 Telstra conference memos that should
have been supplied under discovery to Alan Smith prior him submitting his claims.

@n 3 October 2008, under instruction from Mr G Friedman of the Administrative Appeals
‘ Tribunal (AAT), the respondents te Alan Smith’s FO complaints ACMA were to supply

Alan, free of charge, all the FOI information pertaining to his FOI matters under
| investigation by the AAT, |

| Exhibit 57 | 16 Nov 2006 ' This letter from Senator loyce to the Hon Senator Helen Coonan states:

“I must remain with my commitment to the people involved with the CoTs cases. The
commitment is representing thelr frustrations and finding o resolution to the issue.

“The resolution to the issue, is referenced in your letter of 13th September 2005, where
you state | ngree that there should be finality for aif outstonding “COT* cases and
related disputes. | believe that the most effective way to deal with these is for me to
appoint an independent assessor to review the status of alf outstanding cloims.’ *

| As of 2016, neither Telstra nor the government have addressed the agreed unresolved
Telstra COT case issues.

27 Jul 2007 The full report, commissloned by Graham Schorer COT spokesperson and completed by |
Brian Hodge, is available on absentjustice.com/Main Evidence File No 3. Telstra had
previously employed Brian Hodge, MBA, of BC Telecommunicatiens, as an engineer far 29
years.

Exhibit 3 Nov 2008
| 46-f

Exhibit 46-f is 2 letter from Alan Smith, dated 3 November 2008, to Mr Chris Chapman
chair of ACMA advising him that ACMA had stil not released the AXE documents they
were obliged to provide him under direction of Mr Friedman during the AAT hearing. This
letter shows Alan clearly articulating how the FO! process failed him during his

| arbitration, and that AUSTEL knew thare were numerous problems with the Ericsson AXE
exchanges.

The COT Cases were denied their legol right to have their businesses {SVT] tested by an Independent umpire/consuftant






38

P — T a

| Exhibit# | Date Commentary
Exhibit | Paint 7.40, on page 168, of the April 1994 AUSTEL COT case report states:
46-g “AUSTEL recently became aware that Telecom had prepared an interno! document on

the subject of this AXE fauit and on 21 March 1994 sought a copy from Telecom.”

As of 2016, ACMA has still not abided by the orders given by Mr Friedman, AAT, and
supplied Alan Smith with a copy of this AXE report.

Exhibit 45 | COMMENT

Exhibit 45 confirms that AUSTEL’s draft report condemned Telstra for misleading and
deceiving Graham 5chorer during his Federal Court proceedings.
Graham Schorer did not recelve AUSTEL's report until Gctober 2008 — 14 years after he
[ went into arbitraticn. Graham's website, justicecommand.com, will address not only
| Telstra’s misleading and deceptive conduct but also AUSTEL's decision to withhold thelr
own more adverse findings from him. The government should naver have allowed him to
i enter arbitration when they had already found so heavlly against Telstra.

Exhibit 48 | 31 Mar 1934 | This letter from AUSTEL's genaral manager, John McMahon to Graham states:

I

“The Telecommunication Act 1991 requires, in effect, that where as o result of an |
investigation AUSTEL makes a finding that is adverse to o respondent it must afford

| the respondent an opportunity to make submissions In relation to the motter. |

| | Accordingly, AUSTEL will be making a copy of its draft report availabie to Telecom for
its perusol ot its premises on Wednesday, & April end Thursdoy, 7 Aprif 1994. ...

"As a matter of courtesy ! wouid like to give te you and other directly interested
parties the opportunity to view the draft report.”

| Graham was not given a copy of their draft report referred o in their letters (see exhbit
47a and b} until October 2008, Neither did they provide a copy of their draft report
regarding Alan Smith’s ongoing telephone problems until November 2007,

Itis important to link the lack of documents from ACMA after directions from the AAT
(exhibit 46-f) with AUSTEL/ACMA’s reluctance ta ever admit that the SVT process — the [
most important part of the COT arbitration process — was elther not administered fawfuily |
or, at the very least, not administered transparently or in accordance with basic

Australian legal processes. After all, if the telephone faults reported by a business are still
occurring at the end of an arbitrator’s deliberatlons, how can a successful outcome ever

be attaineg?

After writing to Kate Hebbard, director of ACMA, on 15 September 2010 {see exhibit 62), | continued
to draw attention to what transpired as a result of Telstra and AUSTEL (now ACMA) colluding to hide
from the government that Telstra did not perform the required 30 SVT incoming tests to my three
business lines 055 267 267, 055 267 260 and 055 257 230 on 29 September 1994, as Teistra’s own
CCAS data on that day confirms.

Correspondence from me to the Australian Department of Communications, Telecommunications
Industry Ombudsman office, ACMA and various Federal and state government offices, including
ministers, shows | have not stopped trying to expose the truth of what is now contained in our April
2016 SVT report. | remind both the Hon Malcoim Turnbull and the Hon Barnaby Joyce that my joint
Open Letter to them both, dated 22 September 2015, clearly shows my arbitration matters remain
unresolved. My correspondence has still not been properly answered even though the government’s
own archives have dacumented how unlawfully the Telstra Corporation conducted themselves priar,
during and after the COT arbitrations.

The COT Cases were denied their legal right to have their businesses (SVT) tested by on independent pmpire/consultant
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008/1800 issues

| Exhibit# | Date Commentary |
Exhiblt May 1993 These five testimonials are only a few of the decuments that support Alan’s complaints of |
30-k Jan 1954 the short-duration lock-up 008 billing problems, which regulatly told the callers the 008 |

number they were calling was not connectad.
| |
Exhibit 11 Oct 1993, These thrae Teistra FOl documents H246291, H36293 and H26178 confirm Telstra |
30+ 1Nov1993and | acknowledging internally that the 00B/1800 short duration post dialling problem
| 5 Nov1993 experienced by their customers was a national problem.

- . — | F— : —— 1
Exhibit | 9Dec1993 This letter from AUSTEL’s Cliff Mathiason confirms Bell Canada International {BCH) did not
30-m perform the 008 testing of Telstra’s network.

Exhibit | 27Jan1994 | This letter from AUSTEL's Jahn MacMahon to Telstra’s Steve Black advises Telstra that

30-0 callers were having problems reaching Alan an the 008/1800 number,

Exhibit | 16 Nov 1994 | This letter from AUSTEL's Norm O’Doherty to Telstra's Steve Black confirms Telstra only |

30-p simulated the 008/1800 5VT tast calls to another number and not Alan’s number, which
was under investigation as part of the government-andorsed arbitration process. |

Exhibit 4 Qct-1Dec These three letters between AUSTEL and Talstra, during Alan’s arbitration, confirm Telstra |

30-q 1994 advised the regulator AUSTEL they would address Alan's shart duration lock-up billing

| problems as part of their arbitration defence of his ¢laims.

| Exhibit 12 May 1935 It is established that the arbltrator sent a letter by fax to Warwick Smith stating the
30-r | agreement he had just used in Alan's arbitration was not cred|ble (but was used it

| | anyway). However, Warwick Smith’s media release stated Afan's arbitration was a

| success. Warwick Smith knew Telstra had still not addressed the major issues in Alan’s

[ | arbitration claim, namely the 008/1800 billing issues and the lock-up problerns that

| | caused some of these billing prablems.

Exhibit 3 Oct 1995 In this letter, written five months after Alan’s arbitration was declared a roaring success
30 by the TIO Warwick Smith in his 12 May 1995 media release, AUSTEL's Cliff Mathieson

finally tells Steve Black that Telstra had still not addressed the 00871800 billing problems
‘ raised In Alans arbitration.

‘ | Nether Warwick Smith nor his successor John Pinnock have ever withdrawn this media
release after the TIO was advised In this 3 October 1995 letter that Telstra had not
addressed the major billing issues which | raised in my arbitration claim,

Exhibit 16 Jan 1998 This Telstra file note, prepared by Telstra’s Lyn Chisholm describes her visit to Cape

30+t Bridgewater in which, after viewing Alan’s latest 1800 billing documentation, she
concludes 00871800 billing issues originally raised in his arbitration claim continued after |
the arbitration was over. |

In addition to the known-008/1800 issues, the letters of & and 9 April 1994 {see Exhibit 30-U) show
that potentially 120,000 COT-type complaints mischievously became limited to just 50 or more. The
government regulator aflowed Telstra to attempt to fix the 008/1800 problem over a period
exceeding two years from 1993 to 1996 and, at the same time, allowed Telstra to promote a service
product that both knew was grossly deficient. But worse still, when Telstra wrote these 8 and 9 April
1994 letters (during the COT investigations) demanding AUSTEL modify their investigations, which
revealed 120,000 COT-type complaints, to show only 50 or more complaints in their formal COT
cases report, AUSTEL must have known that some of these 120,000 customers were experiencing
008/1800 billing problems.

The COT Cases were denied their fegal right to have their businesses (SVT) tested by an independent umpire/consuitant
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Summary

S0 here we are in 2016, with continuing delays in relation to the installation of the National
Broadband Network {NBN} roll-out, with huge problems created by the very corroded copper wire
joints that still exist around the country and with the very obsolete Customer Access Network (CAN)
infrastructure that was still being patched up quite racently, even though, back in 1992, the
Casualties of Telstra (COT) group provided AUSTEL (the government communications authority) with
clear proof of the problems existing in the network. All those prablems are still apparent in the
systern, 24 years after COT first raised the alarm.

This SVT report {above) is clear: if the arbitrator and AUSTEL had, back in 1994, ensured that Telstra
carried out the mandatory Service Verification Tests a second time, after their equipment failed the
first time, then that second series of tests may well have revealed just how bad the rural network
was, right around Australia.

Alan has numerous documents that confirm, from 1996 and onwards, that senators and senior
bureaucrats warned the Howard Government that they should not offer shares in the Telstra
Corporation to the Australian public without first alerting them to the real problems that were
plaguing the network, rather than just giving the company a 100% clean bill of health.

AUSTEL’s secret findings in relation to the Cape Bridgewater network proved that the government
knew exactly how poor the Telstra service was (see absentjustice.com/Open Letter/ Evidence Files
No/4 to 7) but AUSTEL hid those findings from the arbitrator and from Alan, as the claimant. The
information we have supplied here demonstrates that, as late as 2016, the government regulator
and their public service employees are still deliberately withholding their knowledge of the many
deficiencies in the COT arbitration process. This clear evidence supports our request that the current
government should investigate the reports listed above, the accompanying CD and all the exhibits
now available on the website and the accompanying CD.

Conclusion

It is established that the arbitrator, Dr Hughes, had never performed such a compiex set of
arbitrations before and was certainly not a graded arbitrator, as all parties were led to believe. A
graded arbitrator would have immediately recognised that the defendants in the process should
NEVER have been allowed to do the testing without the arbitration technical consultants being
present. After all, how could technical consultants conclude their technical report if they were not
witnesses to the arbitration SVT? Dr Hughes refused Alan Smith’s request to have his service lines re-
tested (see absentjustice.com/ , 48 and 101} even though Alan
continued to complain to the arbitrator of ongoing telephone and faxing problems after the 29
September failed SVT process.

The arbitration technical consultants warned the arbitrator twice, in their 30 Aprii 1995 report (see
absentjustice.com/ , pages 5 and 37}, that Alan had been reporting problems
up to that date. However, when Alan asked for the arbitrator’s own technical consultants to withess
10 calls on each line on 6 April 1995, the arbitrator still refused to. Something was radicaily wrong
with the whole arbitration process. That any arbitrator could bring a judgment down when his own
resource unit had asked for extra weeks to view Alan’s technical issues (see

absentjustice.com/ ) is unbelievable.
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Remember, prior and during Alan’s arbitration, Telstra was already under investigation by the AFP,
for alleged criminal conduct towards him, and also under investigation by the Commonwealth
Ombudsman, for breaching the FOI Act, yet Telstra was allowed to conduct the SVT to submit as
evidence.

It is disgraceful that Australia, a Western country, allowed the defendant to carry its own arbitration
SVT process during a government-endorsed arbitration. The arbitrator ruled on the defendant’s
claims and not the claimant’s evidence of ongoing telephone problems. It is clear from
absentjustice.com/ and 3 that Telstra did not conduct the government
regulatory required SVT process at all.

The COT Cases were denied their legal right to hove their businesses [SVT) tested by an independent ympire/consuitant
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Remember, prior and during Alan’s arbitration, Telstra was already under investigation by the AFP,
for alleged criminal conduct towards him, and also under investigation by the Commonwealth
Ombudsman, for breaching the FOI Act, yet Telstra was allowed to conduct the SVT to submit as
evidence,

It is disgraceful that Australia, a Western country, allowed the defendant to carry its own arbitration
SVT process during a government-endorsed arbitration. The arbitrator ruled on the defendant’s
claims and not the claimant's evidence of ongoing telephone problems. It is clear from
absentjustice.com/Main Evidence File No/2 and 3 that Telstra did not conduct the government
regulatory required SVT process at all.

Thank you Bl

Alan Smith

Seal Cove

1703 Bridgewater Road
Portland

Victoria 3305

Australia

23 Hoprl 2o /é
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