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resolution by mediation or negotiation. In several cases settlements had already occurred
in the past with some of the CoT claimants, but had not achieved finality. The second
benefit was the confidentiality of the process as opposed to, for instance, litigation in open

court. The expenience has shown that not all of these benefits have emerged or
materialised.

In my view, there was one potential difficulty that should have been obvious from
the outset. I do not make any apology for coming along to this committee and saying that
outright, because it should have been obvious, in my view, to the parties and everyone
involved from the beginning. This deficiency revdlves around the vexed question of how
the claimants were to obtain, and the best method of obtaining, documents from Telstra
which wereto assist them in the process. In the process leading up to the development of
the arbitration procedures—and I was not a party to that, but I know enough about it to be
able to say this—the claimants were told clearly that documents were to be made available
to them under the FOI Act. The Commonwealth Ombudsman has already reported on the

problems encountered by the claimants in that process, and I do not propose to reiterate
her findings.

Senator SCHACHT-—Do you disagree with her findings?

Mr Pinnock—No. For present purposes, though, it is enough to say that the
process was always going to be problematic, chiefly for three reasons. Firstly, and perhaps
most significantly, the arbitrator had no control over that process, because it was a process
conducted entirely outside the ambit of the arbitration procedures. Secondly, in providing
documents Telstra was entitled to rely on whatever exemptions it might be entitled to -
under the FOI Act, and this often resulted in claimants receiving documents, the flow of
which made them very difficult to understand. In some cases, there were obviously
excisions of information. In contrast to this, the claimants could have sought access to
documents on a regular basis under the arbitration procedures. Provided that those
documents were relevant, the arbitrator could have directed Telstra to produce those
documents without any deletions. If there was any argument as to the relevance of
documents, the arbitrator would have had the power to require their production and
inspection by him to make that determination in the first place. Thirdly, we know that the
FOI process as administered was extremely slow, and this contributed to much, but

certainly not all, of thevdelay which the claimants encountered in prosecuting their claims
-through the arbitration procedures.

With the benefit of hindsight, I will tum now to the lessons that are learnt from
experience of the process. Firstly, arbitration is inherently a legalistic or quasi-legalistic
procedure. It does not really matter how you might finetune any particular arbitration. It
has the normal attributes of a quasi-legal procedure, where you have parties opposing each
other with someone in the middle having to make a determination. Even having said that,
I am on record as saying that Telstra’s approach to the arbitrations was clearly one which
was excessively legalistic. For instance, in many instances it made voluminous requests for
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Nom:la:r. for the Arbitrator. The Arbitrator was required to provide these reports to the
parties for comment and submissions.

At the completion of these stages, the Arbitrator would make a determination and Award.

Those are the salient features of the process.

The procedures as developed, envisaged a number of benefits both for the Claimants and
for Telstra. From the point of view of the Claimants, the benefits were to be:

. aﬁﬂ,m-legaﬁﬁqpmcdm,opauﬁnginmrdmvﬁ&nﬂmljusﬁoem
produce a fair outcome;

« all administrative costs were to be bornc by Telstra;
. sﬂictnﬂofevidmceandoflawwercmhxed,infavomofﬂwcwmts.

From Telstra’s point of view the benefits were:

o finality and certainty in the determination of the Claims, as opposed to the
mutainﬁuofoﬂﬂmedmdsofmolmionsuchasmediaﬂonormgoﬁued
gettlements which had already occurred with some of the COT cases

« confidentiality of the process.

Experience bas shown that not all of these benefits have materialised. In my view,
however, onc of the potential deficiencies should have been obvious from the outset.

This deficiency revolves around the vexed question of the best method of enabling the
Claimants to obtain documents held by Telstra. In the process leading up to the
development of the Arbitration procedures, the Claimants were told that documents would
be made available under the Freedom of Information Act.

The Commonwealth Ombudsman has reported on the problems encountered by Claimants
in using the FOI process and I won't reiterate her findings. For present purposes, it is
enough to say that the process was always going to be problematic, chiefly for three
reasons. :

\ Firstly, the Arbitrator had no control over the process, because it was conducted outside
the ambit of the Arbitration Procedures.

\ Secondly, in providing documents, Telstra was entitled to rely on exemptions under the ‘/
FOI Act. This often resulted in the Claimants receiving documents which were difficult
to understand, because information had been deleted.
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