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resolution by mediation or negotiation. In several cases settlements had already occurred
in the past with some of the CoT claimants, but had not achieved finality. The second
benefit was the confidentiality of the process as opposed to, for instance, litigation in open
court. The experience has shown that not all of these benefits have emerged or
materialised.

In my view, there was one potential difficulty that should have been obvious from
the outset. I do not make any apology for coming along to this committee and saying that
outright, because it should have been obvious, in my view, to the parties and everyone
involved from the beginning. This deficiency revdlves around the vexed question of how
the claimants were to obtain, and the best method of obtaini4g, documents from Telstra
which were:to assist them in the process. In the process leading up to the development of
the arbitration procedures-and I was not a party to that, but I know enough about it to be
able to say this-the claimants u'ere told clearly that documents were to be rnade available
to them urrder the FOI Act. The Commonwealth Ombudsman has already reported on the
problems encountered by the claimants in that process, and I do not propose to reiterate
her findings.

Senator SCIHCHT-Do you disagree with her findings?

s, though, it is enough to say that the *
hiefly for three reasons. Firstlv. and perhaps
I over that process, because it was a process

. Secondly, in providing
documents Telstra was entitled to rely on whatever exemptions it might be entitled to
under the FOI Act, and this often resulted in claimants receiving documents, the flow of
which made them very difficult to understand. In some cases, there were obviously
excisions of information. In contrast to this, the claimants could have sought access to
documents on a regular basis under the arbitration procedures. Provided that those
documents were relevant, the arbitrator could have directed Telstra to produce those
documents without any deletions. If there was any argument as to the relevance of
documents, the arbitrator would have had the power to require their production and
inspection by him to make that determination in the first place. Thirdly, we know that the
FOI process as administered was extremely slow, and this contributed to much, bur
certainly not all, of thetdelay which the claimants encountered in prosecuting their claims
through the arbitration procedures.

With the benefit of hindsight, I wiil turn now to the lessons that are learnt from
experience of the process. Firstly, arbitration is inherently a legalistic or quasi-legalistic
procedure. It does not really matter how you might finetune any particular arbitration. It
has the normal attributes of a quasi-legal procedure, where you have parties opposing each
other with someone in the middle having to make a determination. Even having said that,
I am on record as saying that Telstra's approach to the arbitrations was clearly one which
was excessively legalistic. For instance, in many instances it made voluminous requests for
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oder, for thc ArbiEaror. Thc Arbiffior was rcquircd to provi& ttcsc Eports to tbc
paltics for cooncot aod submissions.

At the complction of tbcsc stagcs, thc Altitralor would make a dacrmination rnd Awrd.

Thosc are tbc salicat fcaorrcs of thc ptoccse.

The p,rocodurcs as dcvclopd covisagcd a nunbcr of bcocfits boih for thc Cleimaats aod

for Telstra Fmm tbc poiat of vicw of thc ClsiEmts' thc b'ocfits c'Gtrc to bc:

\

. a frst, nonJcgrlistic, P(occdulE, oP.rltiBg io accordaocc with nmral justicc to

Fduoc E hir otncomc;

r all adrninifrativc costr *trc to bc borac by Tclfa;

.strictnrlesofgvidcoccandoflawr*vterelaxdinhvorrrofttcC|eirnants'

Frorr Tclsta's point of vicrf, thc bcolfits UIEG:

. fnality ad cctainty in thc daanination of 6c- Cleirm' as omoed to lbc

uccrtaintics of othrr metbods of rcsohnion su'h ts EcdinioD ot ncgotiatcd

sdtlcocots urticb brd atrcady occurrcd with smc of thc COT cascs

. confidcotialitY of lhc Proccss'

Flsiencchesshownthatnotallofthcscbcnefitshavcmaerialiscd'Iamyvicw'
tfi;;i6c potcntial rbfiacncics sbould havc bocn obvio,s fron thc ortrsc.

This dcficiency rcvolves around thc vexed qucstion of thc bcst mctbod of coabling thc

if"i..r,o,o oUt in documcots hcld by Tctstra In thc proccss leading up to tbc

illd;;io" ArbiE"ti* pno"ino,-rhe claimanrsrrycre told rhd docuncnts would

be maic aveilable undcr tbc Frccdom of Information AcL

lcnrs encountcrcd bY Claimaats

For prcscut PurPoscs, it is
g to bc problomatic, chicfly for throc

rjeasons. /
Firstly, thc Artitretor hrd no conlrol ovQr the proccss' bocausc it was conducred outsidc

thc arnbit of thc fubitsatiotr Procc&Iras'

Sccondly, ia govidiag documcnts, Telstm was cntitled to rcly on cxcoptions *-Zy 
y'

ftil;'Td;"n* *r"r,"a i"[; chimants rccciviag doc'mcnts ufrich werc difhcult

io *a"ttt rO, bccausc information had bccn dclctcd'
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