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You have asked for an ovewiew of Telecom's approach to the COT dafuns. I have used
Alan Smith's claim as an example and if you requlre a similar review done of the Garzrs
and Gillan/Vatkobi claim, I can complete one.

ALAN SNIITH, CAPE BRIDGEWATER HOLIDAY CAMP CCBHE)

Documents Provided

Alan Smith's claim has been presented in a fairly haphazard manner. He has included
volumes of documents and the direct relevance of all this information is difficult to
ascertain. Nonetheless, Smith has tone to a lot of trouble to assemble his FOI informatlon 7
which, as you may be aware, was not provided in ftrll by Telecom until 23 December -
1994. To support his claim, Smith has engaged experts, including George Close and
Associates (technical) and DM Ryan Accountants (financial). Smith has provided a
dehiled,@.r'
Telecom has provided a very detailed submission with the main documents including:

o Principal zubmission
.. . : Legal snbmission (one volurte of appendices) '

o Technicil Report. (five volumes of appendlces)
. Deloitte Touche Thomatsu Report (Frnancial Report)
o Overview document - providing background informatlon of Telecom Austnlia
. Telecom Australia's Networking and Management Philosophy

Progress of Fast Track Arbitration Process

. On 21 April 1994 Smtth signed his Request for Arbibation.

. On 25 Judy 1994, Smi& lodged his claim docrrments.

. Delays from July 1995 to December 1994 include:
- detailed request for further particrdars by Tdecom
- an oral hearing to settle request proc€dures
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Smith continued to "drip feed" lodgement of his claim documents based
on the fact that Telecom "drip fed" his FOI request (this culn{nated in a
complaint to the Commonwealth Ombudsman and subseguent FOI
review by Telecom).
claim was certified as h November 1994.

to deliver
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their defence and this was grantd.
On 13 December 1994 Tetecom delivered its defence to the Arbitrator.
Smith has stated verbally to myself, that on 23 December lB4 he received 90
kilograms of FOI material. As his clakn was ',finalised,, he did not have the
ability to examine thes€ documenb and add to his claim.
On 25 January 1995 Smith lodged his reply to the Telecom defence.

E,fiRACTS OF TELECOM'S DEFENCE

Principle Submission

(A) Opening submission

o The total amount claimed by Smith ot $3.24 million is 11.5 times the
1988 purchase price of $280,000 and represents 30 ye.o of profft based
upon a generous 30% return on investment.

. Claim documents submitted are in no apparent Sequence or Order.

. No where in the claim documents is there a statement, allegation or
claim sefting out. the basis of any alleged legal responsibilily which
Telecom may have to the claimant in respect of provision of
telecommunications service.

o Most of the allegations are unsubshntiated and Etany are not verified
by statutory d eclaration.

. Smith has relied upon records kept in his diaries as his primary record
of complaints.

. The.magnitude of faults.cOmpthne reported is unsubstanHated. ard
appears overstat€d.

' of the few faults which oco-rned, most were triviar or shori lived due to
prompt rectification by Telecom

. Those faults that did occur, many were due to misuse of telephone and. associated equipment by the claimant or cnstomers of CBHC. 
-

. Of the 58 customers (65, by August 1991) connected to the Cape
Bridgewater t3tgphone excharig+ onty Smith has had a significant level
of fa.It complailtr. I: it vtrt'iUy imfossible that faults at-this exchange
can effect the claimant only.
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. Tlre actual level of faults was very much less than asserted by Smith.

. On 11 December 1992, Telecom settled all claims with Smith for the
following:

(i) Payment - $1329 (paid prior to 11 December 192)
(ii) Pafment - $80,000
(iii) 008 telephone service and $5,0@ credit towards 008 charge.

. The settlement was made ex-gtatia by Telecom with er<press deniat of
liability and was reached in firll and final resolution and satisfaction of
all claims for compenmtion made agairst Telecom prior to 11 December
1992.

. Telecom submit that the settlement was more than adeqpate to
compensate for the period prior to 11 December 7992 arrd Tdecom is
legally released from all the dairns made by the claimant that rclate to
that period. Telecom therefore does Bot propose to comment in detail
as to the daims in the pre.settlement period.

. Telecom state that the Arbitrator should exdude from eorslderation any
of the fault complalnts alleged by the claimant as havlng ocorrred prior
to 11 December 1992

. The level of sewice provided to the claimant was a far higher level than
normally provided to Telecom o$tomerg.

o Each complaint made by the clalmant was handled diligently by
Telecom. Many of the Telecom's investigations lead to the conclusion
that fault complaints made by the clainrant were attributable by hls
(Smith's) mis-operation of his telephone, cordless telephone, telephone
answering machine and facsimile equipment.

o The burden of proof of liability and quanhm ties 6n the claimaht. The
claimant has not established liability on the part of Telecom. The
claimant has not established that Telecom's relevant acb ansed loss arrd

. damage. . .

o There are currently three other Fast Track AlbitraHons presently on foot
Each claim must be considered separately from the other. Evidence in
one claim ls not evidence in the other.

(B) Telecom

Telecom provides an analysis of the number of services and operations, it also
discusses generic relationships between customer and Telecom service
obligations including the following:

o Telecom does not and has never had a duty to provide a speclffed level
of service to an individual GtstoErer.
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There is no legal obligation o-r duty for Telecom to ensure that telephone
services are supplied at performance standards which reasonabfi meetthe social, industrial and commercial needs of the Australian
Community (Section 3 (a) (iii) of the Telecommunications Act 1991 make
this an objective only).

Telecom does not and cannot have regard to the individual
characteristics or requirements of customers uitess they have an express
agreement to do so. No such agreemmt w.!s ever entired into Uetive"n
Telecom and Smith.

(C)     Pre settlement PeHod(PHOr ll December l"2)

馳∫鋼欝庶 、L、鶏ぶl鍵鍛r乱臓驚:諸alFdgewaは

LemiSubmヽ ion

8。襴 籍 厳 議 意 出 凝 1群 留 出 鑑 i been providd b Mr恥
ぼ Bart叫

(A)    IntЮductiOn

in the clain dOcument does the c嚇
t

h轟器l題温i轟忠 鶴蹴|

no P面cmatsareadvmcedofttyttIぶ駕ょ"ご
actlonお suggesttd md

ln the absence of the abover Telecom Outuned its deFence to Possible causes Of

`    an actiOn that ntay be raised by the particular anegatiOns tte by the
claimant.

(B) Legal relationship,between the daimant and Telecom

. These are imposed by shtute (eases cited).

Possible causes of action

Breach of terms and conditions for the supply of telecommunications.

。   Scruuny of the dahnts clahn document does
anegation of this breach.

(C)

(C.1)

not disclose any

‐
4‐

３

・



(C2) Breach of statutory duty.

. Claimants claim documents do not dixlose any allegation of breach of
any stahltory duties imposed upon Telecom.

. Various obligations were imposed upon Telecom during the relevant
period including:

- A duty to supply telecommunications services within Australia

- Betw_een. July 1975 and fune 1991, Community service obligations
(see Section 6 of the 1925 Act and Section ZZ & tne ATC Aci 19g9).
The 1975 Act however, provides that these obligations do not
impose on Telecom 3 dlty that is enforceable by 

-proceedings 
in

court. The nahre of discretion conferred Ay S.ti 6t the Act'1999
will mean that it too is not legplly enforceabli.

- 1T" July- 1991. various conditions have been incorporated in
Telecomjs [cence as a carrier which reflect its function io provide
national telecommrmicatiotE services and communiry service
obligations.

o Telecom does not undertake to provide or guarantee
telecornmunlcations services wilr be continu6usly provided 6r be fault
free (reference 3.1 O) (i) of the BCS Tarif0.

. The result is that the claimant, as with all customers, has no claim
against Telecom mereiy by reason of the ocorrrence of faults in the
provision of telecorurunications services, or the failure to continuously
provide thos€ services.

The Ottgations Outlilned above ilmpOse a stantory duty for which
TelecOm sub面

“

they are not enforc&ble by an ind市 idual user and dO

器T翼 1腔眠 ::発売 庶 野 野 竜
u°n畑 ごぬe"ん Act鐘ぉn

S Cb)of the SCACs or Clause 8.10f
the BCS tattD.

灘 譜 欄 灘 削 炉

tttlM

Even if the Arbitrator were tO And that the duties of the type deta]ed

above do e対st it ls submitted that none of these duies have been
breached by Telecom.

・
う
０
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(C3) Negligence

. A review of the claimants claim documents show no claim made for
negligence. lf negligence were to be alleged, it would be essential to
specifically identify the acts or omissions said to be negligent and
provide full particulars and details of the negligence including expert
evidence.

. The claimant does not claim damages for loss arising out of proPerty
damage.

. Damates are claimed for pure economic loss and for what the claimant
has termed "personal iniuy and zuffering", What the claimant aPPears
to have claimed is some forsr of mental stress (eg. disaPPointment,
anxiety, grief and annoyance). This is not regarded by the law as

personal iniury nor is it recognised as a cbmPensable fottr of
psychological iniury (unlike newous shock).

c Telecom submits it does not owe a duty of are to the claimant not to
cause economic loss in the Provision of telecommunication services'

. T€lecom ls constrained by statutory obligpdors and the linited
availability of allocatable resources where such obligations can be met.
If the Arbitratot wele to 6nd Telecom can owe a duty of care to the
clahrant not cause economic loss, it is submitted that the nahrre of the
damages which are claimed (ie. pure economic loss) such duty could
only exist if the relationship between Telecom and the claimant were
sufficiently approxinate (refer various ca6€s cited fur concept of
proximity)

. Even if speciat cfucurnstances were found to exist sufficient to establish a

duty of care by Telecom not to cauge economlc loss, it will sHll be
necess.try for the claimant to establish that Telecom has breach the duty
of care.

. It is necessary to determine what a reasonable person would have done
. in lesponse to identify risks. The necessitates consideraHon of the

maghihrde of the risk and the dpgree of probability of its octruiarce aid.
the diffiorlty and inconvenience of taking alleviating action and other
conflicting responsibilities (cases cited).

lmmunity

. Any exposure to Telecom in respect of events which octuted between I
July 1975 and 1 July 1989 was governed by Sectton 101 of the 1975 Act.
It operates to prevent a person proceeding against Telec{m i:r respect of
any loss or damage suffered by reason of default, delay, enor or
omission whether negligent or otherwlse.

ゝ
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(E)

l^1y expgsuqe .of T-elecom to liability in respect of events between I Juty
1989 and 1 July 1991 is governed by Section 30 of tlre ATC Act 1986.
S€ction 30 operates to prevent a p€rson procding against Telecom in
relation to any Ioss or damage suffered because oiany act or omission
(whether negligent or otherwise).

There is no equivalent provision in the 1991 Act. Accordingly, any
exposure to Telecom to liabitity in respect of events which occunei
bghleeJr 1 July,191 and 16 December 1991 was governed by Clause
1.2.26 bt of the SCACS.

Il. p"lod 99t*9el, 16 December 1991 to the present is governed by
Clause 8.1 of the BCS rariff.

Clause 8.1 of the BCS tariff operates to limit or exclude Telecom,s
llabi[ry in respect of the provlston of basic carriage servlce.

Causation

. Telecom states the power of the Arbihator to Erake a ftrding as to the
causal link betwem the provision of the telecomnunlcations servlces
and the losses claimed is qualiffed in that any fuiding must be made orq
reasonable grounds. Any hfererrce drawn from the evidmce must be
reasonable, and such inferences can only be made where appropriate.
Telecom state that the evidence is unreasonable and inappropriate to
attribute any liability to Telecom for the losses claimed.

Nature of damages claimed

. Damages for mental distsess are not recoverable for the kind of claim
which is being made in this arbitration (cases cited).

Remoteness of Damage

The clat―nt could oコけ reCOVer da―ges fOr loss which L ncit toO
remOte  ltお subnttted that most of the heads of danlage clatned are
plahly too remote7 particularly′ those which relate to pЮ jectod Pro■ts

on the proPosed extension of faciliu“ .

・３

・

(D

(G)

(H) Settlement

. On 11 December 192, Telecom and the claimant entered into a
settlement.
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Maior differences of opinion between Dfi and DM Ryan's (smith,s) Report include:

. 
PTT: Average occupancy of the camp should be 20%.
Smlth: Average occupancy of CBHC-should have been between 40?o to 6OVo.

. DT.f:.The camps p:edominantly cater for school groups and schools was the
main target group for CBHC.
smith: schools were not their primary hrget market. schools onry acmuntd
for 479o (s7 is it 53%) of CBHC incomi. -

. DIJ: 
-Schools 

genela{y prefer travelllng less than three hours to camp sites
and the rujority of victorian schools ire within two hours of Merboume.
Cape Bridgewater is outside three hou$.
Smith: Schools comparison is not relevant.

' Dfi: Ttrere are approximately 300 members of the camping association of
:/i:lor9.wtri$ givi a broad indication of the competitor, *ittil other camps
in the West Coast region.
Smitlu Not concemed as .special purpose groups such as singles clubs, probis
clubs and families were his main target ma-rket.

. Pfl: reports that the operating costs industry benchmark for caravan parks is
47% of income (this woutd reduce Smith,s da'im for loss of profits).
smith: has calcuLated that his camy's operating costs imoun t to Zs?o of
income.

' DTT detailed average tariffs for the camping tndustry and has compared this
to the tariffs offered by-smith from 1988 t; 194. brrs apptication of the
average rate-s ove! the relevant period differ to that used Uy Srrith.

used sources of infomration
IBIS Caravan Camping Park

⊃
●

聰 tory

認馳乳鮮燎き:l慰鍬鷲b Sttmご輌ぬSl石加躊
lthe bコance←。m the sale of Smitrs

family home.

From 1988 to the date of the clain′ therli:ll『
1111:Feart°

be any raising of
working capital for puFPOSeS Of腱

"Ven
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DTT concluded:

一
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The claimant. maintained poor business records and did not seek to rely on
any consistent professional financial advice.

The CBHC is a business which had limited or no working capital to undertake
the reiuvenation apparently required.

CBHC was a business that was highly geared.

During the period since the claimant purchased the business, the business was
detrime-ntally affected by the changi in schools funding from 1992 and a
tenerally static or declining domesHd tourism until 1993. 1,,7 o llG

Other factors:

lurinq tfe period the claimant operated the business, he also separated ftom
his wife in or about October 1989,-and girlfriend in or about 1992.

Marital and r-elationship breakdowns is a further factor known tro significantly
effect the perfomrance of small businesses.

At page 14 of a document refurred to aq ,.Cape Bridgewater part 1',, Smith
refers to an attendance to his property by the sireriff arid a subcequent assault
charge against him. These admissiotis liave DTT to conclude thai Smith had
not the ability to provide adequate worktng capihl and proper cashflow
management.

DTT'S COMMENT ON THE LOSS AS CLAIMED BY SMITH AND HOW IT WAS
CALCIJLATED

The claim includes 1 request for g2.3 million in compensation for lost profit over six years
(loss of omrpancy, loss of rates, loss of restaurant/tea room, add.itionil costs of acgriring
facilities, inter€st and borrowing cosb). ThiE amount of ioss relates to approxiiratet|
$384,000 ry y".t.gf operation. The sum is more than four times the *#"g" 

"nnuittumover of a ssrall business .and many times.the averate aanual profit, -.

The claimant also seeks loss of capital value oi v47,w from December 19gg. This could
have only arisen if the business had appreciated ln capital value by an excess of 25 tlrnes
for that period. Given that Australia wis in a recessioir, thts is rmlikely.

unless the Arbikator can find that the following assumptions are estab[shed, there can be
no basis for an award of compensation;

(a) There was a fault which Telecom was liable.

(b) There was a sufficient nexus between the fault for which relecom was liable
and the economic loss complained of.

つ
つ

，
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(c)

(d)

Other causes of economic loss or change in financial position had been
considered.

Tlrat the effect of any fault for which Telecom rvas liable and its consequential
economic loss were constant over time.

つ
●

OVERALL ASSESSMENT OF CLAIM, DEFENCE AND REPLY

Financial summary of tosses and damages clalmed by Smith:

NBl: Adjusted after Deloitte Ross Thomatsu (,,DTT:) reported'that the increased
tarlff is profit and shor.:Id not be reduced by variable expenses.

NBZ ; Glgsspd up Hause tax effct thereforg $172,000 les6 .tax = $9t,000.which ls
the cost of acqrdring facilities.

NB3: Increased for ongoing costs incurred in the preparation of the ctaim.

Analysis of DM Rvan Prepared Financial Claim

($ , LOSS OF OCCUPANCY - $1196,000

. DM Ryan has tried to claim for loss of profits that would have been achieved
had the renovations taken place in 1991 and the Bed numb€rs increased by 52,
fiom 1u to 156. 

-Actual 
bed occupancy as reportd by DM Ryan ranges hom

4.7Vo tn 7988 to 13.5% ln 1991.

⊃
●

・

Loss of occupancy

[.oss of ntes

Lo€3 of Reltrurant/tca room revenue

Addttional Crrt of acquiring hciliHes

Loss of capital value ln the Business

lnbercst and borowing €osts

Loss of capital galls on assets sold

Capital costs of a new telephone systcm

Adv.rti3inE co6ts

Dama6e br personal inlury and suffuring

Claim for preparation costs

lgg Prrvtous SchLm.nt

1J95,@0

w,0@
t54,m0

9r,m0

447,W

153,790

r 5,060

25,m0

72pO

3m,000

Er.650

3212t00

130.19B

29,152

160251

60.0@

lJ96,m0

4@550 NBr

r31,0@

I72ffo NB2

u7p&
rB/90
r5,060

5.000

NN
3m,0m

11439r NB3

3-,1S.09r
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(3)

DTT do not accept that it is comnrercial practice to increase bed capacity wlten
the present utilisation was on average 12.77o.

The renovations were budgeted at $208,000 r,r4rich were considered to be a
gross overcapitalisation given the hitial purchase price was only $28O000.

REASONABLE LEVEL OF OCCUPANCY. $1,596,0q)

DMR has estimated ocorpancy should have been up to 50% during the period
of the claim. This appears totally unreasonable to Dfi given the average
occupancy as cited by the Camping Association for Victoria was between 107o

and 34% and the IBIS information on caravan parks state average occupancy
at 27Vo.

CBHC is a substantial distance from Melbourne, which makes it susceptible to
increasing costs and less attractive to schools. DTT have detemrined tllo,t 73%
of revenue comes from schools located within three hours driving distance
from Portland (this exduila 34% of racaue whidt DTT couW fit idatify where
tlu *)tool ame from)-

A review of total Victorian schools shows that only 15.5% of schools in
Victoria are located within three hours of Ponland fthb ignores the South
Australian *hool narlat).

In conclusion, DTT say it is reasonable to expect that CBHC could have an
avemge occupanc/ of 207o.

VARIABLE OPERATINC COSTS (associated with various loss calculations)

DM Ryan has submitted that the business operated with a variable operating
costs of.257o of gross revenue.

An analysis of the financial infomration by DTT shows on averiite, variable
expenses were 53% of profit and this is consistent with an IBIS report wldch
reports caravan parlqs to report variable expenses as htgh as 47%.

う
●

(C)

●

一。
．

一

(D) LOSS OF RATES - $409,ssn

DM Ryan are of the view that tariffs charged by the business of CBHC were at
a discount to that of the industry average due to telephone faulb and has
claimed loss of the difference between the Cape Bridgewater rate and the
industry rate.

DTT's analysis shows that the CBHC's tarifh were all.ady 7% lower than the
industry average.

‐
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. DTI do not agree that if CBHC had additional rooms, it woutd be more
successful and could charge higher tariffs. This is based upon CBHC distance
from Melboume and the genlrar downturn in economii conditions facing
schools and other customers over the past four years.

(B LOSS OF RESTAURANT/TEA ROOM. $154,000

. DTT find DM Ryan,s assessment of 130,000 vehicles as passing Cape
Bridgewater each year as totally unrealistic. In DTT"s view, the ironta6uity'orthe restaurant/tea room is bised on passing traffic and is rinrelated to a
telephone.

(D ADDTTTONAL COSTS FOR ACQIJIRING FACILnES - Sr72,000

. There is no evidence that Smith could have fund.ed such renovafions.

' The renovations wo,Id have been gross over capitalisation of the bustness.

(G) LOSS OF CAPTTAL VALI'E AND BUSINESS.WT,A@

' DIT submit that it is inappropriate to claim the difference betwem the
expected or antidpated performance and the actuat performance as being due
entirely to alleged telephone faults. DTT have DM Ryan,s "claim
based upon the following assurnpdons:

No increase in bed numbers
- Ocorpancy level based at a realistic level of 20%- Tariffr based on industry average. Variable Cxpenses based on curient actuals- Concluded that the claim of only $Z9,4SZ could be assessed

(D    LOSS OF CAPrrAL CAINS ON ASSErS SOLD‐
s15r060

・ 黒趣iょ:l品常:糧電機 歴硼
Sd° hぬe ttt PLCC■ en tt dO

つ
つ

・
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(J)    CAPITAL COST OF NEW TELEPHONE SYSTEM‐ S25′GXl

・      No informauon has been Provlded as how this new telephone system will
solve the communications Problems.

(KI    ADVERTISINC COSTS‐ S72p00

・     In DT「′
s opinion′ a strategy to ounay an amOunt equal to 136%of the prior

years tevenue on advertisingも not a good commercial stratq「 .

(L)    DAMACES FOR PERSONALINFURY AND SttRINC‐ S3"脚

e     DTr were nOtin a pOsi● 。n to foム ム=lany opinion as to the ch for S3∞ β∞ .

いO    CLAIM PREPARAT10N COSTS‐ s11“91

e      Unable to contment as evklence to support this was not supplied.

う

●

・
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