
STATUTORY DECLARATION
VICTORIA

aie attached to my Administrative ADp€als Tribunal Statement ofFacts and Contentions as

l, Alan Smith of Cape Bridgewater in the State of Victoria

do hereby solemnly and sirrcerely declarc that: On 2ld March 1995, at a Senate Committee

Hearing into Parliament House'

Canberra, I i nscriPt ofan

interview co These two Pages

Erhibit (As 332).

Shortly before this Senate Comminee Hearing I had discussions with AUSTEL's Cliff Mathieson

regarding flaws I had dis
(Addendum)' Report. D L.,
written to Telstra during ;'

anged and mY business was still
that he understood mY fiustration

not become involved, as these were matters for

fu(her proof thal AUSTEL deliberately hid the

it e urbiiration process, swom witness itatemens that Telstra knew were flawed'

under review by the AAT does not include any rs

exchanged betweur AUSTEL and Telstra. This is therefore yet another example of material that

could * sensitive for Telstra, but which ACMA say they cannot find'

On 26n August200l,l wrote Mr Tony Shaw ofthe ACA (now ACMA). The lull letter' which

was prepared on the to my

Exhibii rlsun-tt. I on to i

matters but I have, h name

name on to the AAT at the appropriate time, in confidence' That a Se8ator would actually

suggest that I forward this quote io the Chaitman ofthe Australian Communication Authority

iAEA; indicates lust how clncerned this particular Senator was, in r€lation to the way that a

bovemment Agency, Iike the ACA (now ACMA) did not address Telstra's unlawful behaviour

Juring a Goveriment-endorsed arbitration process that the. Regulator had facilitated. The

follo;ing quote is taken from my letter to Mr Shaw: "-.-Wa suggest thet-eny Regulalor
iii irZdit "r the FedeniCrown, uvho posscsse! xn2y!q$e-ot !!a netwe of
th*e uitawfut acb and eYents by Tdsia dwing he AllSfEL facllttated COT



d

obstuction of iustice.

ln all thesa rcspects, the law is ctear, it prohibib such conduct"

accePtable. "

I can say though thaq before these Senators offered th less

than haifthe;aterial now provided as attachments to

Statement of Facts and Contentions'

otified any relevant law enforcement agency

as defence documents'

I have prepared this Statutory Declaration because it show' "d
io iia"i"Lo"'. -lawful acis for so many years, there is-a

*ii-iiof aing ."f.r*t FOI docum€nts that might prove to be

Telstra.

be true in every Particuler.

DECLAREDaT I

this Zc, s day of

Before me

\:\.=*-#
(Signarure ofpsBon before whom the declEstion is made)
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And:

ADMINISTRATIVE APPEALS TRIBUNAL
GENERAL ADMINISTRATIVE DIYISION
MELBOURNE REGISTRY

Between

No 2008/1836

ALAN SMITH
Applicant

AUSTRALIAN COMMUNICATIONS AND
MEDIAAUTHORITY

Respondent

Alan Smith
Seal Cove Guest House
1703 Bridgewater Road

Portland 3305
Victoria

26n July 2ooE

The Applicants Report Statement of Facts

and Contentions (i.e. written summary of
facts and arguments the applicant releies

upon to support the view that the decision

under review is not correct.)

. Atan Smith - Stotemenr of Facts and Contentions - Administrative Appeak frim19! 
--i"iiotoo, 

ol 
"rentsl 

z'dh July 2008 Page I oJ 157
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Seal Cove Guest House
I 703 Bridgewater Road

Cape Bridgewater, Poriland 3305
Phone: 03 55 267 170

26'h Juty 2oo8

Conference Registrar
Administrative Appeals Tribunal
PO Box 9955, Melboumc
Victoria 3001

Re: CONFERENCEREGISTERLETTER
Datedl 2'd July 2008 Comolaint No: 200t/l&]6

Degr Sir or Madam,

The following attached documents support the applicant's evidence, and the documents upon
which the applicant relies:

l. Documenttitled"StatementofFaclsandContentions",refeftedtothroughoutas'Ilre
Chronologt of Evenls' or 'The Chronologt'. This is the written summary of the facts ard
arguments that the applicant relies on to support his view that the decision under review is
not correct, as per your point (ii). Please note that the applicant refers to himself in the
third person throughout this 'Chronology', i.e. as AIan Smith or Alan;

2. 339 exhibits, collated into three spiral-bound books, in support of the I 57-page Chronology
of Events (see point I , above), together with a CD of the same. The exhibis are labelled as

(As t) ro (As 339), with the 'AS' representing Alan Smith.

3. A document labelled as "Attachmenl lyo ". This sixty-nine page draft report, dated 3'd

March 1994, is litled "Re Alan,Smitfi ", was prepared by Bruce Matthews of AUSTEL (now
ACMA) and is referred to on page 3 ofthis letter. It is enclosed here for your information.

4. A Statutory Declaration swom by the applicant.

The applicant's FOI issues are not the only matters that are currently ofconcem. The
information recently provided, both to the AAT and ACMA, proves that the applicant has been a
victim of a crime perpetrated by a Govemment-owned corporation during a Coyemment-
facilitated and endorsed arbitration procedure that was expected to provide justice but, instead,
provided the exacl reverse. Because some of the applicant's FOI issues are linked to these

crimes; because those crimes were committed by a Govemment-owned corporation; and since
both the AAT and ACMA are also Federal Government agencies, the applicant believes that
perhaps his present AAT and ACMA FOI issues should be put on hold until the information in
the applicant's Statement ofFacts and Contentions and Argument (the Chronology) has been
properly and fully investigated by an appropriate State law enforcement agency.

In the applicant's Statement of Facts and Contentions, he has proved the existenc€ ofthc Tclstra-
related FOI documents that are not included in the list of FOI documents that ACMA say they
have retrieved in relation to the mattec under review. It is impo(ant 10 note that, in response to
previous FOI requests, ACMA have noted that: "Some (but not all) ofthese documents may
conlain information about business affairs ofa third party ACMA is required to consult the lhird
pqrty about these documents before releasing them under the FOI Acl. " The applicant
understands that this is a normal posilion for any Govemment agency to take when assessing the
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validity of any Fol reques! and he is aware thar ACMA would therefore have had to seek
could release some of the FOI documents the applicant has
uded in the request of 2l"tMay, and the FOI issue currentl,v
to be quite damaging for Telstrq and this raises questions of

justice if ACMA has to approach relstra for permission to pass on to tle applicant, co'pies of
documents proving that Telstra perverted the course ofjustice during the applicant's aibitration.
What sort ofjustice is that? lt is tantamount to asking the criminalsio invisiigate themselves! lt
would therefore be inappropriate for ACMA to ask relstra for permission to piovide documents
that prove that Telstra committed crimes.

In mid-1998, John Wynack, Director of Investigations, Commonwealth Ombudsman's Office,
provided to an ln-camera senate Estimates committee Hearing into cor claimants' Fol issues,
a scathing report in relation to Telstra- This report is not available for public comment but could
possibly be.accesset by the AAT. A number of other statements fiom this In-camera Hearing
(made on 6u and 9th July 1998) are however included in the applicant's Statement ofFacts ani
Contentions - which also describes how a Coalition Minister has twicr threatened the applicant
with the possibility ofajail sentence, ifthe applicant publicly releases these In<amera Hansard
documents, even though they only relate to the cor claimants' Fol issues. These two tn-camera
Hansard reports would be most useful for the AAT and, if the AAT were to ask the applicant,
under confidentiality rules, to provide them, they would help to show, more clearly, how the FOI
matters presently under review are linked to Telstra's previous decisions to withhold documents
from AUSTEL (now ACMA).

In the applicants Statement ofFacts and Contentions, he has provided information confirming
that a number of Senators, during this same Senate Estimates Committee Hearings (refer above),
dammed Telstra for withholding COT related FOI documents from the Commonwealth
Ombudsman Officer assisting the Senate Estimates Committee investigations. The applicants
Statement of Facts and Contentions also provides evidence showing that Telstra was withholding
technical information from him at least up to October 1998, under Legal Professional Privilege
(LPP). Some of this same LPP technical information Telstra had already provided AUSTEL in
February/March 1994, see ("Attachment Two"), the same technical information that ACMA now
state they cannot locate.

A list provided by AUSTEL to some ofthe second group ofCOT claimants to go through
arbitration includes three documents proving that the TIO's Special Counsel (Peter Baftlett),
AUSTEL and Telstra's Steve Black exchanged correspondence during June 1994 in relation to
providing material, free of charge, to the second group of COT claimants. The ACMA list
provided to the applicant in response to his FOI applicarion covering February to June 1994
however, does not include any letters from Peter Bartlett or Steve Black, even lhough the
applicant's arbitration was under review between February and April 1994. Surely, since
arbitrations for the first group offour (which included the applicant) and the second group of
twelve COT claimants were all facilitated by AUSTEL, and Steve Black (Telstra) and peter
Bartlett (the TIO's Special Counsel) were both involved in all the arbitrations, then AUSTEL
would have received similar correspondence from Steve Black and Peter Bafilett in relation to the
applicant's arbitration - so why is none ofthis correspondence included in the ACMA list
provided to the applicant?
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A copy ofa letter dated 26e August 1993, from Robin Davey, then-Chairman ofAUSTEL, to the
then-Communications Minister, the Hon David Beddall MP, is included in the applicant's
Statement of Facts and Contentions. as Erhibit (As 1sO. In this letter, Mr Davey discusses the

continuing phone complaints still being registered by the COT claimants. Mr Davey correctly
names all the claimants except the applicant. lnstead of using the applicant's name, Mr Davey
refers only to 'Cape Bridgewater', where the applicant operated his business at the time, and

notes, on page 4, that, in reference to Cape Bridgewater: "Telecom has admitted eristence of
unidenlifiedfaults to AUSTEL. " Between the reference on page 3 to Graham Schorer, the last

claimant listed before the applicant, and this reference to Cape Bridgewater on page 4, a numb€r
ofparagraphs have been concealed. It would therefore seem thai the applicant's name (which is

the only one not included in the letter) is probably included somewhere in these concealed

paragraphs, suggesting that, when this document was provided to the applicant under FOI in
2001, The Australian Communication Authority (now ACMA), concealed at least some

important information pertaining to the applicant's claims.

The applicant maintains that, on 6d and 7fi April 1994, during a briefing regarding the drafting of
the AUSTEL COT Repon, the applicant and other claimants were not permitted to leave the

building without agreeing to strict confidentiality regulations and to being searched before they

teft. The applicant recalls that, during this briefing period, he saw, in a folder, a copy ofthe letter

dated 26h August 1993 (see paragraph above); otl er documents related to his telephone

problems; and Telstra documents admitting the existence of telecommunications pmblems

iffecting the Portland AXE exchange and the Cape Bridgewater RCM. The applicant remembers

clearly that some ofthese documents were dated February 1994, a period that is covered by the

applicant's Statement of Facts and Contentions in relation to the FOI claim issue that is currently

under review. The letter of26e August 1993, while not specifically included in the timeframe

covered by the FOt claim under review, is however directly linked to that claim, demonstrating

how important it is for the AAT to read the applicant's entire Chronologt of Evenls document.

tt is clear that NoNE of the ongoing telecommunicstion problems and faults that (A)'l'elstra

agreed (in 1993) were then affecting the applicant's business, and that (B) AUSTEL included in

thl drafl report prepared by Bruce Matthews on 3d March 1994 (se Attachment Two at point 3

on page I ) wer; ever investigated or fixed during the applicant's arbitration. The applicant

believes that, if Robin Davey (past-Chairman of AUSTEL) was to learn of this present FOI

situation, he would insist thit the applicant immediately be given all the documents he needs free

ofcharge to bring this appalling saga to an end.

In support of this evidence, the applicant can also provide to both the ATT and ACMA,
numerous examples of:

r COT/Telstra-related Supreme Court documents that a lawyer faxed to a COT client at a

different address to his normal business address, as well as other, similar documents faxed in

the same way but to the client's normal addrcss. Those faxed to the different address arrived

with the lawyer's correct fax identification displayed across the top ofthe document, as

would be expected, but the same documents arriving at the client's normal address arrived

without the lawyers identification in place'

. Documents faxed by the applicant that arrived with the applicant's correct fax identification
in place when faxed ro oni location but when the s,rne document was faxed to AUSTEL
(now ACMA) five minutes [ater, the applicant's fax identification was missing.
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This is why the applicant has requested, from ACMA, copies ofdocuments he has faxed to
ACMA in rhe past.

Both the AAT and ACMA should find the applicant's information of particular interest because:

a. lt suggests that, at least between April 1994 and 2002, Telstra-cor-related documents,
intended for and faxed to AUSTEL and the ACA, were inrcrcepted and then redirccted on to
the intended recipients and

b. Raises questions rcgarding whether or not ALL the intercepted material was actual
fonvarded on which is why the applicant has raised this matter now.

The applicant's Stalement of Facts and Contentions provides other examples ofarbitration claim
material that he faxed to the arbitrator but which did not always arrive at the arbitrator's office
and shows that Telstra acknowledge this problem in arbitration records.

This AUSTEL and ACMA fax interception issue is directly related to the present ACMA Fol
matters under review because ACMA has now stated that some Telstra/COT related technical
documents that should be included in their list of located documents cannot be found. The AAT
and ACMA must therefore view the applicants Statement of Facts and Contentions in its entirety.

some ofthe documents provided to ACMA by the applicant are attached to the applicant's
Statement of Facts and Contentions as proofthat (l) Telstra perverted the course oijustice during
the applicant's arbitration and (2) AUSTEL (now AGMA) misled the applicant,s lawyers in I995
when the lawyers asked AUSTEL about Telstra's use offlawed materiil-in their defence of the
applicant's arbitration claims. These documents show why the applic€nt's statement of Facts
and conlentions should be provided to an appropriate law enforciment agency before the process
can proceed any further.

In the applicant's Statement ofFacts and Contentions, the applicant has explained why, in
support of his contention that the decision under review is not conect, it has been necissary to
provide a list ofevents and facts dating back to 1988. His 'chronology' shows that the Fdl
matters presently under review are directly linked to previous Fol requests and orher document
issucs.

on pages 92 &93 in the applicants statement ofFacts and contentions, the applicant shows quite
clearly that on l6u october 1995, five months after his arbitration was deemed-complete,
AUSTEI- (now ACMA) allowed Telstr4 to address arbitration claim documents ouGide the legal
arena ofthe arbitration orocedure. This disellowed him his legal right to challenge Telstra undJr
the agreed rules of arbitration. Attached as Exhibit llszrrl to the applicants Statiment of Facts
and Contentions, is evidence Telstra used confidential arbitration material that should never have
been released outside ofthe arbitration procedure. The swom witness statement provided to
ACMA, by Telstra on l6th october I 993, which relstra originally used in their aibitration
defence, has since been condemned by the victoria police MajoiFraud Group as more than just I
bias document. This l6'h ootober 1995, issue shows that ACITiA has an unhealthy relationsh"ip
with Telstra when it comes to COT related document issues.

It is blatantly clear from the applicants statement of Facts and contentions that he provides a
strong argument in suppon ofhis contention that some ofthe material that Telstra aid not supply
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to AUSTEL (now ACMA) in 1994, during the AUSTEL investigations into the applicant's
previous phone faults, are directly related to some of the documenls that ACMA now maintain
they cannot locate, even though the applicant has proved they do exist.

The applicant has named Graham Schorer, Director ofcolden Messenger Service, as a witness in
support ofthe FOI matters under review.

SUMMARY
The applicant has provided (above) his argument regarding why he believes the AAT should call
upon the appropriate State law enforcement agency or agencies before this matters can proceed
any funher. The applicant understands however that the AAT will have 1o read all the applicants
Statement of Facts and Contentions before such a decision can be made. The applicant therefore
leaves this matter in the hands ofthe Administrative Appeals Tribunal.

Sincerely,

Alan Smith
cc Ms Allison Jermey, Senior Lawyer, ACMA P.O. Box 13112 Law Courts Melboume 8010
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