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% Ensure thet Telstra followed recommendations from the report by Bell Canada,

¢ Ensure tha! restoration times were within reasonable time limits,

¢ lmplement an arbitration process.,

¢ Retmin staff 10 enavce that customers were aware of the Trade Praclices Azt 1974
and (6 also refer customers to the T1O. '

¢ Provide all new customsers with a user friendly sucamary of terms-and conditions
regecding the services that Telsira provided,

¢ Enswe tha all favlis wers recorded.

¢ Reiain all records of 8 customer’s history of fult reporting until dispute between

¢ Provide the customer with a written report of suspected fault snd to include:

period of when service was monitored, equipment used, results of monivring and
Telstzs conclusion. ':)

¢ Retain record of faults for § years,

¢ lntroduce & ational system whereby if a fauli wasn’t rectified m one level within
& specified time, it is 1o be escelated o the next level of management for
resolution.

¢ Reduce the majocity of difficult network faults, that reduced levels of service,
within 3-§ months and for it 10 be completed within 12 months.

¢ Devise plans 10 reduce the timeframes for fixing faults and to inform customers
accupdingly.

¢ Advise customers of outcome of moaitring/testing faults and to state timitations
of its monitocingtesting regime.

¢ Esgure that steff dida’t assume that 4 customer’s problem was unigue, before
cauge of falt was found.

¢ Ensure siaff did not recommend an upgrads of equipment before identifying Giult.

+ Ensure staff gave cordpleted reports so third parties involved in zesolution of
finuits,

¢ Provide & more timely response to FOI requests. J

¢ Retain open levels of conununication even if the customer had involved legal
Tepresentatives,

+ Resolve outstanding compensation claims as quickly as possible.

¢ Descrive payments made in serttement of claims, by customers with faults, as

» uwm y o e T - o e [ (3 e ey Sz
monitoring/recording without conser,

¢ Advise all customers by bill insert if voice monitoring was to ocour for
maintenance of services.

¢ Reinforce policies and procedunes by specific retraining of relevant staf€.

Q-'Commmicadon/Telecorvuaications/T elecom Compencion & Contumen’l spp/Castiaities of 4
Telura




 Membars of Working Party

1. Semats Parilamentary Coramalttees

The Senste Committee on Envircament, Recreation, Conumnunication and Asts
Legislation Comemittee established a Workding Party (WP).

Background of Working Party

Seastor Tiemay, Chair of the Senate Commitwe on Environment, Recceation,
Communication and Arts Legislation Committee wrote to Telstra on 29 September
1997 concerning evidence provided in two Senale Commitiee hearings on the issue of
malters arising from the Coramittee’s consideration of Telstra’s Annusl Report (1993-
1996), COT cases and reloted enses,

Senator Tiemey advised Telstra of claimants’ dissatisfaction with Tolstra’s provision
of information to complsinaats, buth through the scbitration mocssses and through
Fqueﬂnﬂemﬂu‘!’hdnmoﬂu&mﬁm(ml). Aress of concemn identified

¢ The large amounts of relevant documentation that existod and the difficulty
exparienced by individuals in identifying specific areas or subjects that would
facilitute a search under FOI;

¢ Thedifficuity experienced by laymen in understanding the documents provided
and the abasnce of any summary docuyents which would facilitate
comprehension of dotuments received: and

¢ ‘The difficuities in obtalning required documentation within s ressonable time and
without incurring unascessxy expense.

The Committee requested Telstra to develop & list of all documents reviewed i the
‘course of its proparation of its defence in relation 10 outstanding arbitration.cases,
sesponses 1o requests uader FOL, and appeals in respect of cases already decided. The
requested documentation was w0 include Exoel files sl sy other relevan documents
that at the time had not been made svailsble to the above parties.

The Committee also asked Telstra to establish a perty, comprising a
representative from Telstra, two representatives from and a representative fron
the Commonwealth Ombudsman’s office.

The WP comprised of two COT reprosentatives, calelsim S . &)

representative, Mr Amstrong, and the Chai, 1 person nominated by the
Commonweaith Ombudsman. The Ombudsman nominated Mr Wynaek

Objective

The WP was established to report to the Commitiee on speified matiers conceminig
Teistra snd COT/reinted COT cases. The main objectives were to:

639

G: Conmunication Telteommunicatioas/ Talootrm Competition & Conmmner/1cpp/Casvaltieg of -
Telsmrn




.. ex daw Clarms, Tivoll Restaucant - Fortivade Valley, ¢

I. Develop s list of documents 1 be sorted into specific categories, and w0
provide specified information;

2. Invertigate whether there were svenues not exploced by Telstrs (o Jocake
documents;

3. Beport to the Committes;

¢ To foliow 1 and 2 above;

¢ To peovide an assessment of the processes used by Telstra in the provision
of information to the Parties and to make recorunendations es to
additional or impraved processes which Telstra would adopt;

* To make recommendations whether any list shoald be provided w0 the
Parties;

¢ To decide whether any documents Telsira had claimed privileged or
confidential should be provided 1o the Parties; and

¢ Hany of the Telstra documents should be provided and on what rerms.

. {
3. Original COT Members Complaint ‘-)

No ring received — when 1 caller dialled the mumber, heard the phone ringing, but at
the other &nd, ne ring tone was heard,

Busy when got — when a caller dintled a number, heand & busy tons, but the phone at
the premisas wis not in use.

Call drop ot - when a eail was successful, but during the call or when the call was
first picked up, call was disconnected.

Recorded voice amnowuncement ~ when the caller received a recorded voice message
stating that the manber had been disconnected, when the number was still connected.

Rotary problams ~businesses that ked 2 or 3 phone manbers but only edvertised one.

if n call was received and the main ling was busy (he systesn wauld search for a free -
line. With these businesses, the calls were only able 1 get hrough if the main line W
was made buzy.

Originsl Matiibers

bMr Alan Smith, Cape Bridgewates Holiday Camp - Caps-Bridgowater, Victoria . ©. . —ccoe

-

S ¥
History
alm smim-

¢ Operated the Cape Bridgewater Holidsy Camp, in Cape Bridgewater, Victoria.
+ Reported problems with his telephone systern from 1992
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¢ mmmmmﬂtmﬁmmm.wamum

¢ Entered the Fast Track Arbitration Procedure (FTAP) in November 1994, which
was completed and was awarded a sottiement in May 1995. Afleged that
processes were hampered by delays in FOI compliance by Telstra,

¢ Tried to sell his business in mid 1995, but was unable to sell, due to engoing
telephone problems.

App Gurmy:

*+ Owned the Tivoli Theatre Restaurant in Fortitade Valley, QLD.

¢ Reported telephone problems from 1984, Complaint: no ring received, call drop
out, “busy” tone when not busy.

¢ Telstra offered 2 ex gratia payments, ane in January 1993 and the other fune 1993,
both were refused.

¢ Began Fast Track Settlement Procedure in Novembér 1993 which ceased 6
months Later.

¢ Entered the FTAP in November 1994,

¢ The. Commonwealth Ombudsman released a report in May 1996 suppostiog Ms
Germs claims sgsinst Telstra’s handling of her FO! applications, which included
lengthy delays.

) TheOmbuManmdumommuMenMwaanyMs(‘m
compensation for these delsys. Telstra advised the Ombudsman that it would
lisise with the Ombudsman regarding the compensation.

¢ Ms Garms made a claim for compensation in November 1996,

¢ Award determined Augumt 1996.

¢ Was awarded $600,000 {which she appesled to the Supreme Count of Victoria and
w!

¢ Was awarded $237,420.49 from the TIO for *reasonable costs’ - see Attachment
A

L 4

Owned & courler service called

Complained of service difficulties for over six years,

¢ Purchased & Flexitel in 1987, He then compluined of network and other problems
associated with the Flexitel.

¢ An extensive netwotk investigation was conducted at the time of complaints S o

- {1987-1989). Telstra.identifiad sowe congestion. which was-immedistely fined;~ ... — . .

¢ A claim was made under Trade Practices Act for comperastion somlling. . 8
was settled by payment into count without admission of liability by Telistra on 30
March 1993. The smount wes settled on the advice from

¢ The amount was less than the 3

chose to accept the offer without .&mher negotiation.

-

¢ Owned the business S
¢ Had problems of coanection of calls,
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¢ Owned the in Melbourne.
¢ Had problems with connection of calis.

Later COT Mambers

Ross Plowman (Rentivole Privawe

4. Internai Action by Telstra

mmpu:(mwomﬂofmmmcmmu
116 Seprember 1992. n that letter he stated:

1. MTMMQmMthummﬂmwmm
COT mambers so that the problems could be rectifiad.

2. Questioned the possibility of Telstra providing people to work with COT
members In their businesses for a period of 10 days to experierice the problems
first hand.

3. Questioned the idea of setting up recording equipment on all Lmes to monitor
pecformance and to carefully monitor the performance of exchange for it
numbers.

4. Telstra would also make test calls from variovs Jocations from the businesses to
see if the complaints of not receiving ring, false busy wones etc, could be ideatified
and corrected.

5 Sugmdﬁmcmmmomﬁduhihofhdumﬂpeﬂbw
axchenge with the possibility of another number. This wonld require the mentbers
to 3ign 8 waiver of any claim for business josses due 10 the aumber change.
Telstra would also change the numbers in the Yellow Pages a3 appropriste. It
muldahominﬁmwmlyﬁm:dvmaﬁnauwm“wiﬂ!ﬂnm
voice recordiog announcing the new number,

6. Telstra would endeavour to complete all investigations and reciify ali problems by
30 October 1992.

e — Gibcussions with the COT members to decido whether o
appropriste.

8. If an agreoment could not be reached, Telstrs would request Austel to appoint an
indepentdent arbitrator to resolve tha conflicL

9. Teistra would aim to have all situstions invelving all five members resolved
complately by 30 November 1992,

JR Holmes (Corpocate Secretary, frorm Australisn and Oversess Telocommuuiostions
Corparstion, AOTC) sant a letter on 1| March 1993 to Ms Garms and
regarding & proposal for an independent aszesament for their loss of business. The
letter nffered two options, which aye:

-
..H'i'.-r‘-.' LA
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t. Tohave an independent assesament copducted. The disadvantage is that the
process could take & long time.
2. For Telstra to provide a direct compensation settiement. The advantage iy @ quick

settiement, but no consideration by a third party, nor any gusrsntee of & mustually
satisfactory outcoma.

Telstrs balleved that it had dons sverything possible for 4 fair cuteome and that
Telstra had exhausted all efforts 10 resolve the situstion,

Telstra’s Term of Reference for An Independent Assessinent

mmmmmmwmdwmwmmmmu
Casualties of Telstra {COT), being Mrs Garms and s 4l
Thhmwduddmhuwwuhﬂnmlﬁnnumw
Assessor for considerstion. The Claimant's sllegations shall be trested on an

individual basis.

The Independent Assessor oo be appointed shall be a person who is acceptable to hoth

AOTC mnd the Claimants. In this respect, the partics agree t0 approach ihe President
of the Law Society of Queensiand.

The Terms of Reference for the indepepdent aspessment are a5 follows:

¢ The Independent Aseessor shall initinily establish whether fuuits existed in the
telephone services provided to the Claimants snd whether sach funtlts resnited in
loases o their individus) husinesses, the financial dsmage (if ay) to the
businesscs cavsed by those faults and & ressoasble anount of cormpeasation for
such; dacnage.

o Inestablishing whether faults existed, the Independent Asyesaor munt alsy
esublish the relevant dates st which certain fauhs are allegéd 10 have occurved,

¢ The independent Assessor shall determine the business losses of the Claimants
since fie teporting telepbome lniles in their respective businosses in their prasent
locations.

__»_ _The Independent Assessor shall theq establish what proponion of thatbuginess . . .
tmhmﬁn&lemw&ﬂmmmmmwﬁu.uwmm

“possitite cruse of bty 1o, ol SINEwise J WoTor omassion
on the part of ADTC.

+ In assessing loss and damage, the Independent Assessor must have regard to sil
relevant circumstances, including factual and legal cirowmstances. Ou such
circumsance which must be considered |s the applicability (if any) of AQTC"s

statutory immunity and the extent of Telstrs's obligations in ceistion to the

opertion of the public switched network. Bearing in mind any AOTCT ststutory

immuniry, the Independent Assessor shall determine AQOTC's legal liability for 3
G:/Commuoicstion/Tslecompumications/Telecom Compatition & Cootumes' | cpp/Casuaition of ¥
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mymotmmﬁmmﬁhammwmnMuwngmmm
network Gmits prior to | July 1991,

* Theassessment should be completed as 200n as reasonably practicable as
dewermined by the Independen: Assessoc. Ia order to assist in the timely conduct
of the assessment, the Independent Asseasor may engage, at the cost of AOTC,
whatever consultants or other experts are reasonably necemary. However, any

consultants or sxperts shall only be appointed with ﬂumwloﬂheelm
and AOTC.

* ‘The Independent Assessor shall bave access to sli relevant records upod
and for this purpose, the Claimants authorise AOTC to make available all
information held by AOTC retsting to the Clsimants. Each pasty shall comply
with all requests by the Independent Assessor with regard 1o sl records and each
party shall have the right to put before the Independent Assessor say relsvam
records. Further, each party shall have the right 1o call for relevant records from
any other party or third perties. ,')

o The costs in relation t0 the assessmant shall be borne by AOTC, however, in the
event that the Independent Assessor finds that AOTC is liabie to pay an amoumt of
money o the Claimmnts, not greater than or equal to any sum previously offered
by AOTC 1o the Claimanis before 31 Janusry 1993, those smounts shall be
applied 1o the oost of the sssessment and paid to the Claimants, Tano
circomstances shail the Claimants be required to conwibute to the costs of the
Assesmvient.

o The Independent Assessor must provide full ressons for hiz/her findings in
writing. Such reasons and any snbsequent serilempent between the parties shall
remain confidentisl between the Independent Assessor and partiss.

« The findings of the independen! Assessor shall be recommendatory only 30 fr as
they relate to matiers of law, or 30 far as they involve & mixtare of fact and law,
and shall be binding on the parties as to issues of fact.

s In the avent that the parties adopt the findings of the (ndependent Assessor for the
purpase of resolving their dispute, such sdaption shall be without any admisgion
of liability whaisoever, any payment of monies to the Claimanis shall be on an-ex
mbwaudshallbemhsudmehlrpomletdmwlﬂchﬁmmtimmuw
'““*W s bsssssiss ssiab Tt et s

1 m— e 1 e —

. Indnmllhnunmmmnwhmmtbudmﬂuﬁndhpof
the ndependent Assessor, there shall be no further negotiations betweon the
parties. Howevey, in relation to the findings of fact, and in so far as they may be
admissible in evidence, there shall be no impadiment to the Claimanis using those
findings of fact in any subsequent legal proceedings.

632G
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5. Camypemaation

Amounty clsimed and rectiverl
Clahvant Chim Settiement/ Award
Smith $3.4 mitlinn $320,000
S
Garms (Appesl $4.1 million ¥600.000
Lodged)
Hyoninen $300,000 plus personal $33,000
Injuries
As 8t 12 August 1997 pending claims were:
. po g
Plowman $1.9 million loss of peofits _
Date of Payment
Name: Date Recpivesl:
Smith May 1995
D .\

6. Aetion of the Department
The Depattment wrolt 2 letter to Alsn Smith on 26 May 1997, which said:
“The TIO has advised that he has completed his tasis as the sdministrator in your

ciaim for compensation as a Casualties of Telstra (COT) case and has Rlly
investigared the concerns you have raized with his office. 1 undecsiand that the TVO 6 39

G: CommunicarionTelecommunicstions/Telecom Competition & Comemer/Icpp/Cosumities of 11
“Telsion




has xlso informed you of appeal rights avaitable o you, should you wish to take
further action. The T10 is an independent body, established by the industry to
investigate consumer and bilting complaints and other matter that fall within ity
jurisdietion. As such the Minister is unable to ditect the TIO in those msatters. Thank
you foc bringing this matter t0 the Government's attention however, we are unsble 1o
provide say further advice on this matter.” (Copy of feier page 102, jle P970431.)

7. Correspondence From Allsa Smith

Alan Smith has written to the Minister on 6 Jenuury, 5, 10, 14, 16, 17, 18, 22 aiid 28
April, 6 and 23 May and § and 6 June, 8, 10, 11, 17 and 30 July 2002, 1Q and 14
August 2002 regarding his arbitration process.

Maln Tssues

» That the TIO received documentsd evidence that the techaical tesourca unit i)
was unlawfully ocdered not 1o investigate the billing faults raised in his claim o
and that bis phone was disconnected after the arbitestion process,

o Claims that 85% of his documents prave that the TIQ afiowed Telstea to
disconnect his business phove lines.

s Allegos that Telstra imroduced a “sticky” substance to his TF 200 pbaoe as.a
way to disallow Telsira's involvement in the beeakdown of his telephone
service and not network problems.

s Balieves that there was a problem with his billing in (995 end als in Jsauary
1998 afder his acbitmation.

s Claims that the Telecommunications Iadustry Ombuodsman, John Pinnock is s
liar and claims that he will not receive a fair response with tis request for 3
reasseamen. .

o s wishing 10 put forward $30,000 for an independent iavestigation into his
evidence to be and the person to be appainted by the Minister's office.

* Belicves that Telstra did not provide all documents under the POT request snd
thet it unti! the end of the mbitration process held 40% of docusnenis, L)

¢  That Telstra fraudulently manufactured the TF200 report, which was used in
its defence in the arbitralion process.

o s dissatisfied with the arbitrator Dr Gordon Hughes and belioves he was
jnvolved in a conspiracy with Telstea andd the TIO.

mﬂombmwmrmﬁﬁmrﬁw 5 N
matter is now clased.

Correspondance to Treasury

Mr Alan Smith has sent facsimiles to the Treasury Depactmént on 8, (0, 14, 15,21,23
and 30 July regarding his concerns with the T10 and Telsira. All his correspondence
has been immedistely forwarded to our Department. Mr Swmith has raised the same
issuss that be presented to the Minister.

639
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8. Atachment A: Backgreund of COT Cases

The COT cases were a group of small business owners who claimed that i

in their telephone service over a prolonged period led to a decline in their

resulting in significant financial dewiment. While some of the COT cases had
experienced faults 1o their telephone services for longer pariods than others, thay ali
Bell inta the category of customers experiencing long term faults, ranging Eom theee
to ten years, ﬂwmstﬁuqmtmmphmtmﬂmof:ullmgpmymmgndn;
tone whilst the complainant who was being called recelved no indication of the call.
Oﬂ:wuomphmuwmtmlpmonwhomngﬂ:emy!am'umnbﬂwouldga
dusy signal, or a “number disconnected” message, even though ths compiainant was
not on the phone and the phone was still connected,

In response, AUSTEL conducted a thorough investigation sad issued a detailed report

on 13 April 1994 with 41 recommendations. Telstra implementad most of the
significan| investigations. Rmmmmm&ammﬂemmm
prowdennewsyuunofubllrmmdmmthn better fault recording;
improved monitoring and testing procedures; beter complaint handling procedures,
and stricter privacy safeguerds in relation to voice monioring and recording.

An FTAP was developed for handling the claims of the original four COTS. As other
cases emerged in Lhe course of AUSTEL's investigations, a fizther procedure was
developed Io cover those claims. This procedure, termed the *Special Arbitration
Rules’, applied o the handling of the later COT cases. A third industry-based
pmcedure was later developed, called the Standard Arbitration Rules.

Telstra agreed 10 enter the arbitration process with 16 claimenes, The T30
administered the arbitralion procedures. With agresment from the ¢laimarts, the TIO
sppointed an independent Arbitrator 10 adjudicate the cases,

Thepmmdxmnludoanlwmrdmmtothcuhmﬂonnfdnpuu The
procedures allow decisions of the Arbiteator to be registered as ao ordey of the
Victorian courts, therefore attaining the standing of a court judgement and ensbling
enforcement of the arbitretion.

The atbitration procedures also provided for appeal to the Supreme Court of Victoria
on the grounds that the Arbitrator misdicected himvherself or that evidence

dmnsubumwuwasmsslﬂdiug. Such an sppeal had tobclod;ed within 21} da)sol'

= e —
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9. Attschment 8; Procedure for Assessment of Clalmants

1. The TIO acted a8 the Administrator for the Fast Track wnd Special Arbitretion
Procedures, mmwmmmm in exoess than
originally anticipated.

2. Teistrn gave $1.2 million to the TIO o distribute & the claimmnts 252 contribution S
w0 temsomable costs incurred daring the artsitration process,

3. The cligible claimants were:

¢ Claimants who obtained s award in their Savour

IS ::d}dmmuwhouabimﬂmmaﬂl in process at the time the rules were
essed,

4. Each claiment bad fo submit a claim for ‘reasonable costs’ 1o the TIO. Claimants ;")
whose arbitration hadn’t been finalised a2 the time the roles were reloased were to '
submit s claim for costs already incurred and then after the sward wes reseived o
submit & claim for the total cost.

5. Ressonable costs included:

¢ Lagal costs, accounting costa and costs associatod with obiaining technica!
advice
¢ Telephone and fax costs for the preparation of submilting and prosecuting
thetr claim
6. Ressonable costs did not include:

¢  Allowance for clairmants own time
¢ Allowance for costs incurred for FOI requests.

7. The olsim had 10 be provided with receipts for the above reasonable: cost, B
B. The TIO assassed the reaponshie coms by:

¢ Regerding the principles relating to party/party costs with no allowance
soliciioi/client of SoLiciior €nd own checosls. ~  — — T T
- & ~Ensring-that-wotel of S2-mitlion was-sveliable-for distrivution touit- e
cleimants and the TIO was mequired to ensure that al) clsimrants received an
equitable poction of this sum in relatian to their reasonsble costs.
¢ Having assistance by 8 consultant.

9. Payment of reasonable costs was released to the cliimant within 14 days of the
TTO making the assesament, Paynent was only given to claimants who were
fiven an sward.

C/Communicaniow Telecommutications Telecom Competitioa & Consumed [cppCannisies of 14
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10. The TIQ's assessment of reasonsble costs wit to be the final resolution of the

issue of the claimant's request for reasonable costs., No review or appea) from the
TIO would be available.

639
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10. Atiachment C: Terms of Referemce for an Indepeadent Asvetsment of Clalme
Agafnst Telstra by COT

. th\omutheﬁnnlﬂuudem:(COTjdﬁmﬂwﬂuhﬂivﬂud
members of the group (“the Claimants™) have suffered loss and damage w their
reapective businesses as & result of scts or omission by Telstrs in relation to the
member’s lelecommunications services. Long ruaning asgotiations between
Telster and the members have failed to resolve these issues (o the satistaction of
the members.

. lnunwnpltoawidlhim.memﬁmmmdmmhmw.am
vequest of Austel, to refer each claim to an Inquiry Officer who will act a3 ag
independent assessor and will be nominated by Austel in the svent that Telsus and
exch Claimant are unsble to agree upon such a person. The inquiry shall produce
findings in relation to the legal liability of Telstra in relation to each claim, and the .-*)
quantim of such lisbility, if any. The conduct of the inguiry by the Inquiry
Officer shatl be subject to these Terms of Reference.

¢ In order 0 assist ia the conduct of the Inquiry, the [oquicy Officer may have
veferance to such legal, accouating, financial or other advice ss he or she desms
nocessary,

¢ Each party shall be free to make & written submission to the Inquiry Officer in
relation to issues believed io be of relevance 1o the Inquiry.

o Each finding as to fact of the Inquiry Officer made pursuant to these Terms of
Reference shall be binding upon Telstrs and the Claimant and al} decisions shall
renuln confidentis] to Telstes, the relevant Claimant, and Ausel. For the
avoidance of doubt, uiﬂmpmy:lullbtbumdbymyﬁndiugwumimby
the Inquiry Officer as to maners of law.

*  Ansccoptance by a Claimant of the Inquiry Officer’s decision as to an appropriate fa)
sum of compensation shall be subject to the execution of an appropriate Release
and shall be without any admiseion of lisbitity whatsoeves on the part of Telstrs.

: 1%, 0t greater than any
en aitempt to setlle any claim, the costs of the inquiry shall be borne by the
Claimant up Lo the value of the claim as determined by the Inquiry.

¢ The findings of the Inquiry Officer shall be effective to revoke al} previous offers
no1 already withdeawn or lapsed.

Documentation of Complaints

* Bach Claimant must fully docunent the preticulars of the clim to allow the (5 39
Inquiry Officer to make full inquicies.
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’ Mlﬂmmmmwmaﬂlegdmmwwcwmmh
supplied.

’ auulmcuamuinfnmmonhddhyTﬂmmechmmbe
supplied. By agresing to these Terms of Reference the Claimant hereby

suthorises Telstra to relesse such personal information relating to it as is necessary
10 allow the Inquiry Officer to conduct a full inguiry.

Establighing Grounds for & Clai
ﬂw!nqulrycmimnmstemhlishwhathemmt!nmatlmpmhy-ﬂ:e(‘.‘hhun
Bive rise to & question of legal liability on behsif of Telstra. In establishing this
threshold question of liability, the Inquiry Officer must have regard to wel]
established concepts relating to lisbility, such as the following;

* s there contractual ability: Is there a contractual relationship between Telstra
and the Claimanr? HuTehdeﬂnmuﬂmmmwﬁeh
the product or service was suppiled?

® Isthere tortious liability: for example in negligence?

The besic components of any setion in negligence are:
o the existence of 8 duty of care;
¢ Dreach of that duty, and
o damage as a resuit of the breach.
In consideriag the question of lisbility for negligence, the tollowing issues must be
considered:

¢  There must be a relationship of “proximity” between Telsira and the Claimam
bafore a duty of care can arise.

*  Was the alieged damage to the Claimant ressonably focesecable by Telstra, that is,
cold the Claimaat's situation have been ia the coatemplation of Telstea at the

time of the wot or omission whiclr iy alfeged 1o hevecanyat teage? —— A

e Was the damage suffered oo remote?

639

O Commugication T elecommunications/ Telscom Competition & Consunnes | cpp/Canualiieg of {7
TYalzye




s

If the Inquiry Officer finds that a Question of Telstra’s liability does arise, & decision
as 10 the extent of that lisbility must be made within the context of the legisiative
immunities which have been in place at the various stages of Telstra’s

Regardless of the findings of fact made, Telsira’s lisbility in relation to current events
may be affected by the conditions of the TarifT, and requirements of relevant State and
Commonwealth legisiation. Close attention shall be paid 1o the dates to which the
purticular claims relate, so that the liability of Telstra for any demage is assessed
within the context of its legal obligations a1 the time, and more particularly, any
legislative immuaity afforded to Telstrs,

s Until the intreduction ol the Ausrralian Telecommunicarions Corporation Act
1989, Teistva as both the Commission and in the early days of the Corporation,
was given @ blanket immunity from tiability regarding acts oc omissions in
relation [0 its products or services by Section 10 of the Telacommnoncanions Acs
1975. This immunity applied to both menopoly and competitive products, and
was fortified by the various By-Laws which outlined the way in which the
immunity applied to specific products or seevices. ,-")

¢ These immunities were replaced on | July 1989, with the commencement of the
Australion Telecommunications Corparation Act 989, snd the introduction of
Section 30 which maintained such immunities bat only in relation to monapoly
products snd services. The By-Laws were replaced by the Standard Terms and
Conditions which again specified how the immunity applied to particolar praducts
and services.

e The 1989 Act, mnd eccordingly Section 30 ceased to exist on | July 1992 with the
iotroduction of the Telacommunications Aet 1991, which did not contain any such
immunities, but provided that alf carriers must file a Tariff with Austel.
while the old Act was repesled, the SCACs were amended to include the Section
wmmﬁty.uﬂﬂwywnﬁuwdinfommuilﬂnﬁlingqfﬂwTHﬁon 16
December 1991.

Ouantum of Damages

[n assessing the quantum of dattuages, the Inquiry Officer shall have regard o
¢ The duty of each Chaimant to mitigate acry loss; and
»  The impeot-of supervening fectors such-as: e
() the general economic eavironment upon businesses similar 1o that of
each Claimant:
(it)  local circumstances such a8 increased or new competition to the
Claimant’s business by similar buzinesses:
(i)  any effors of Teistra directed ot minimising the alleged Joss of the
Claimant; and

(iv)  eny other factors considered by the Inquiry Officer to be relevant to an
-

accurate and fair assesament of the circumstances. é 3 (?/
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s The need to apportion damages between causes, which result in 103s or damage
and between different periods whenonepeﬁodnﬁdubesubjectmtnimmmity
in favour of Telstra;

And.shall repott on these matters.

Report of [nauiry Officer

» The[nqlﬁryofﬁeerdullprmhisorherﬁ:ﬂingswbuhpmimmdmmby
way ol a report.

* The Report shail detail the following:
+ The Inquiry Officer’s findings as to the fects of the matter;

¢ The [nquiry Officer’s findings as 10 the liabulity of Telstru, if any in relation o
the factual situation;

* f Telstra has been found to have a tiability to-the Complaimant, the quantum
of compensation for which Telstra shall be liable 1o the Complsinant;

¢ Thebreskdown of the calegories of compensation for which Telstrs i3 Jisble,
Anydocumuorinfmmuimprod:mdtowhythhmﬁqwfnﬁnphfﬂn

Mqu&yshnnbcnﬁmmejudhebdﬂmpmyhmynmm-u
irapsaction,
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