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DPr G Hughes

Hunt & Hunt

Solicitore

21st floor BY COURIBR

459 Colline Street
MELBOURNE 3000

Dear Gordon

COT matters

Following our meeting on Thursday last, I now enclose revised
Procedure for your consideration.

I make the following comments upon it:-

. 1. The underlying aim of the Procedure is for it to be workable
and fair to both parties as well as being generally in
accordance with the "Fast Track” agresements previously entered
into.

2. We discussed whether or not the Procedure should come within
thae ambit of the Victorian Commercial Arbitration Act 1984. We
decided that it should. Relevant considerations were that under

_the Commercial Arbitration Act:

. you are entitled to adwminister ocaths and affirmations
(819 (2});

. subpoenaes can be issued to compal the production of
documents (S517);

if a party or witness fajls to comply with your
directions, application can be made to the Supreme Court

(518). /é; é? };7
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Further considerations are:

some of the procedures adopted are somewhat novel in the
arbitration context e.q. the use to be made of the

ReBource Unit. However, arbitration procedures are meant
ta be flexible and, provided the parties agree, as they

will have by signing the Request for Arbitration, this
does not concern me;

. under Section 38 of the Commercial Arbitration Act, with
the leave of the Court, there is the right to appeal on a
question of law arising out of an award. This right of
appeal can be excluded under Section 40 by having the
parties enter into an “exclusion agreement”. Such an
exclusion agreement can only be entered into after the
arbitration proceedings have "commenced* (Section 40
(6)). Pursuant to Section 3} (5) the arbitration is deemed
to have "commenced" once the Request for Arbitration has
been signed by both parties. The possibility of having an

exclusion agreement could be discussed at your initial
meeting with the parties;

E it is provided in Clause 6 that legal representation is
to be at your discretion. This is in line with Clause 2
(@) of the "Past Track" agreement. Section 20 however
states the circumstances in which an arbitrator is
required to grant legal representation. This regime
cannot be amended by the agreement of the parties. In
practice, the issue of legal representation will only
arise if you require oral submissions and sven then there
is to be no cross-examination. I would not anticipate the
issue of legal representation being of great moment.

On balance, it was decided that it would be preferable to have
_ the Procedure operating under the Commercial Arbitration Act.

3. You will note that I have amended the Procedure so that it is
clear that you are conducting four separate arbitrations and
will hand down four separate awards although you may combine
some aspects of the four hearings. I have also provided that
all four claimants must agree to the Procedure before there is
8 binding arbitration agreement with respect to any of them. I
would be interested in your thoughts upon this.

4. As you would be aware, Section 14 of the Commercial Arbitration

Act allows you, subject to the Act and to the Procedure, to
conduct the proceedings in such manner as you see fit. This
gives you 2 high degree of flexibility. However otherwisae, the

Protedure must be conducted in accordance with the rules of
natural justice.

5. I will be interested in your thoughts on Clause 8 which relates
to the Resource Unit. I thought it best to define the Resource
Unjit in fairly genoral terms. /4k é? ,ﬁ?

6. In paragraph 1 on page 8, you will note that I have provided
for any loss sufferod by Telecon as a result of breach of the
confidentiality provisions to be determined by arbitration in
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accordance with Section 22 (2) i{i.e. not according to law but by
reference to considerations of general justice and fairness.
Following our discussion, I thought this might be a workable
manner of dealing with this difficult situation.

r A Once you are happy with the suggested Procedure, I suggest you
convene a preliminary conference with the parties to discuss
the Procedure and also to discuss the possibility of exclusion

agreements. At this conference you could also inform the

parties that you will be informing AUSTEL in accordanca with
Clause 2 (h) of the "Fast Track" Agreement.

1 look forward to discuseing the suggested Procedure with you after
you have considered it.

o ?@wfé |
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Scope of the Procedure - ff

This Procedure {"the Procedure") provides arbitration
Pursuant to the Victorian Commercial Arbitration Act 1984,
a8 amended, ("the Act") as a final and binding method of
resolving the disputes listed in Schedule A ("the
Disputes") between the customer named in Schedule B {"the
Claimant") and Telstra Corporation Limited ('Telecom
Australia“).

The Claimant and Telecom Australia will be bound by the
Arbitrator's decision, and the Claimant, by accepting the
application of the Procedure to the Disputes, will be
deemed to have waived all rights to commence proceedings in
any court or other forum in respect of the facts giving
rise to the Disputes or the Disputes themselves,

Arbitration under the Procedure will be administered
independently by the Telecommunications Industry Ombudsman
of 321 Exhibition Street, Melbourne ("the Administrator")
and conducted by Dr Gordon Hughes C/- Hunt & Hunt,
Solicitors, 21st floor, 459 Collins Street, Melbourne, 3000
("the Arbitrator").

A request for arbitration under the Procedure in respect of
the Disputes does not relieve the Claimant from any
obligation the Claimant may have to pay Telecom Australia
any other amounts which are due and are not part of the
Disputes the subject of this arbitration.

Commencement of Arbitration

Each party shall complete and sign a Request for
Arbitration form as set out in Schedule C annexed in
respect of the Disputes. The form must be completed and
returned to the Administrator by a party within 7 days of

d/fjsd02101 ’4/_ g C



receipt of the form from the Administrator. The Administrator
shall notify the parties and the Arbitrator in writing when he
has received completed and signed Request for Arbitration forms
from both parties and from the parties to the arbitrations
between each of the three Claimants referred to in Schedule D and
Telecom Australia, Neither party shall be bound by this
Procedure until the Administrator has despatched this written
notice.

The Administrator shall forward with this written notice an
exclusion agreement in the form set out in Schedule E. This
agreement must be completed and returned to the Administrator by
each party within 7 days of receipt.

Arbitration Proceedings

6. Unless the Arbitrator otherwise specifies, the arbitration
will be on documents and written submissions only. The
Arbitrator may form the opinion that he requires one or
more coral hearings in which event the Arbitrator will
advise the parties of a date, time and venue for those
hearings. Subject to Clause 8.3, any oral hearing will not
be open to the publiec nor any other non-parties to the
arbitration apart from any of:-

s The Administrator; :

“ A representative or representatives of the
Administrator;

2 Special Counsel to the Administrator, Mr Peter

Bartlett, C/- Minter Ellison Morris Fletcher,
Solicitors, 40 Market Street, Melbourne (“the Special
Counsel”); or

° A representative of the Special Counsel.

In an oral hearing no cross examination of any witnesses is
to be allowed. Legal representation of the parties shall be
at the Arbitrator's discretion.

d/1s402101



All written evidence shall be in the form of an affidavit

or statutory declaration. All oral submissions shall be on
oath or affirmation. Either party or the Arbitrator may

request a transcrlpt of any oral evidence or submission
given at the hearing. A copy of the transcript shall be
given to the parties, the Arbitrator and the Special
Counsel. The cost of the provision of the transcript shall
be part of the administrative costs of the Procedure.

A copy of all documents and correspondence forwarded by the
Arbitrator to a party or by a party to the Arbitrator shall
be forwarded to the Special Counsel.

7. The Procedure will be as follows:-

7.1

d/fis402101

The Claimant shall within 4 weeks of receipt of
written notice from the Administrator pursuant to
Clause 5 that he has received completed and signed
Request for Arbitration forms send to Telecom and to
the Arbitrator in duplicate, its Statement of Claim
and any written evidence and submissions ("the Claim
Documents"} in support of that claim. The Statement of
Claim shall, with sufficient particularity, state the
following:

7.1.1 the identity of the Claimant;

7.1.2 the faults in the telecommunications service
which are alleged to have occurred including the
dates and periods over which such faults
allegedly occurred;

7.1.3 the loss allegedly suffered and particulars of
how that loss is calculated

together with a request for any documents the Claimant

requires which the Claimant believes are in the
possession custody or power of Telecom Australia.

438



7.

7.

7.

d/fjsd02101

Telecom Australia shall within 4 weeks of receipt by
it of the Claim Documents send to the Claimant and the
Arbitrator in duplicate its Statement of Defence,
including any counterclaim or set off and any written
evidence and submissions ("the Defence Documents”) in
support of that defence, counterclaim or set-off. The
Statement of Defence shall, with sufficient
particularity, state the following:

7.2.1 Telecom Australia's answers to the allegations
referred to in the Statement Claim; and

7.2.2 any affirmative defence which Telecom Australia
will seek to rely upon,

Copies of the documents regquested by the Claimant
pursuant to sub-clause 7.1, or an explanation as to
why those documents have not been provided, shall
accompany the Defence Documents.

The Claimant may send to Telecom Australia and to the
Arbitrator within 4 weeks of receipt of the Defence
Documents, a defence to any counterclaim made by
Telecom Australia and/or a reply to the Statement of
Defence together with any supporting documents. Such
reply will be restricted to points arising in the
Statement of Defence, and may not introduce any new
matters, points, or claims.

Either party may, upon reasonable notice in writing to
the other party, apply to the Arbitrator for
directions upon any matter in relation to the
proceedings including the production cf further
documentary information, further particulars of claim,
defence, counterclaim or reply or an extension of the
time limits set pursuant to sub-clauses 7.1, 7.2 or
7.3,



7.

7.

B.
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The Arbitrator may by notice in writing require either
party to provide any further documentary information
and/or particulars which he reasonably considers would
assist him.

If the Claimant does not furnish the Claim Documents
within the time allowed pursuvant to sub-clausa 7.1 or
any further time allcwed by the Arbitrator and does
not remedy this default within 2 weeks after dispatch
to the Claimant by the Arbitrator of written notice of
that default, the Claimant will be treated as having
abandoned the Claimant's claim under the Procedure,
and the arbitration will not procead.

If Telecom Australia does not furnish the Defence
Documents within the time allowed pursuant to sub-
clause 7.2 or any further time allowed by the
Arbitrator and does not remedy this default within 2
weeks after dispatch to Telecom Australia by the
Arbitrator of written notice of that default, then
subject to any directions the Arbitrator may give and
subject to Section 17 of the Act, the dispute may be
decided by the Arbitrator by reference to the Claim
Documents only.

The Arbitrator may, as he sees fit, use as a resource
unit the services of personnel employed by Ferrier
Hodgson, Chartered Accountants, 459 Collins Street,
Melbourne and DMR Group Australia Pty. Ltd. of 1
Southbank Boulevarde, South Melbourne { "the Resource
Unit*).

The Arbitrator may require the Resource Unit to
examine documents, inspect premises or systems or
Carry out such other enquiries or research as he
directs. A report of any such activities shall be made
available to the parties who shall be entitled to make
a written submission upon such report on such terms as
the Arbitrator thinks fit.



8.3 Such members of the Resource Unit as the Arbitrator
requires may be present at all or part of any oral
hearing,

8.4 Subject to sub-clause 8.2, the Arbitrator shall be at
liberty to consult the Resource Unit as he sees fit
and shall be under no obligation to disclose to the
parties advice given in such consultations.

8.5 The fees and expenses of the Resource Unit shall be
part of the administrative costs of the Procedure.

9. The Arbitrator may, as he thinks fit, combine parts of this
Procedure with parts of the identical procedure being used
in respect of claims by those whose names appear in
Schedule D including the hearing of oral evidence

concurrently.
The Award
10. The Arbitrator shall make his award having regard to the

questions of Telecom Australia's liability and questions of
loss as set out in this clause.

10.1 In relation to Telecom's iiability, if any, to
compensate for any demonstrated loss on the part
of the Claimant the Arbitrator will:

10.1.1 give effect to any contractual or
statutory limitations on Telecom
Australia's legal liability, and any
limitations on Telecom Australia‘s
liability to the Customer as determined
by Austel pursuant to section 121 of the
Telecommunications Act 1991 which
limitations may apply in respect of some
period or periods of time covered by the
Claimant’'s claims and for that reason in
making the findings the Arbitrator will:

d/fjs402101



10.1.1.1 determine for the time covered by
the claim, the period or periods
for which Telecom Australia is not
strictly liable or has no
obligation to pay and the period
or periods for which Telecom
Australia is liable and has an
obligation to pay;

10.1.1.2 determine in respect of each such
period the amount of loss, if any,
incurred by the Claimant;

10.1.2.3 recommend whether, notwithstanding
that in respect of a period or
periods that Telecom Australia is
not strictly liable or has no
obligation to pay, Telecom
Australia should, having regard to
all the circumstances relevant to
the Claimant's claim, pay an
amount in respect of such a period
or periods and, if so, what
amount .

10.1.2 set off against any amounts found by the
Arbitrator to be otherwise owing by
Telecom Australia to the Claimants any
amounts paid to, rebates granted to, or
services carried out for the Claimant by
Telecom Australia to date.

10.2 In relation to the Claimant's loss, the
Arbitrator:
10.2.1 will take into account the Claim

and Defence Documents, written
evidence and submissions made by
the parties and, if applicable,
any sworn or affirmed oral

#/fjs402101 4 g C



10.2.2

10.2.3

evidence presented to the
Arbitrator by the parties to the
arbitration together with any
information obtained by the
Resource Unit or any advice given
to him by the Resource Unit.

will make a finding on reasonable
grounds as to the causal link
between each of the Claimant's
claims and the alleged faults or
problems with the relevant
telephone service and, as
appropriate, may make reasonable
inferences based upon such
evidence as is presented by the
parties together with any
information obtained by the
Resource Unit or any advice given
to him by the Rescurce Unit.

apply normal Australian accounting
standards as applicable at the
time of the claimed loss and
accepted legal principles relating
to causation and assessment of
loss.

11. The award made by the Arbitrator shall be compensatory only
and not of a punitive nature.

12. The Arbitrator’s reasons will be set out in full in writing
and referred to in the Arbitrator's award,

13. Telecom commits in advance to implementing any

recommendation made by the arbitrator pursuant to sub-
clause 10.1.2.3.

d/fjs402101




14, Subject to clause 19 ang unless directed otherwise in the
Arbitrator’'s award or the parties otherwise agree or a
Court otherwise orders, within three weeks of dispatch to
the parties of the Arbitrator's award, payment shall be
made of any monies directed by the award to be paid. Such
payment shall be made by the party liable direct to the
party entitled, and not through the Administrator. If the
Arbitrator determines in respect of a Claimant's claim an
amount less than that paid under an earlier settlement,
Telecom agrees not to recover the difference.

15, The Arbitrator and Administrator shall conduct and progress
the arbitration as quickly as justice to all the parties
reasonably permits.

Confidentiality

le. Save as required by law, the parties shall not comment
pPublicly on the conduct of the arbitration Proceedings at
any time after the commencement of the arbitration. The
Arbitrator may take such steps as he thinks appropriate,
including the dismissal of the claim or any counterclaim,
in the event that either party contravenes this rule.

17. Save as required by law and subject to clause 18,
confidential information relevant to the arbitration
including the Claim and Defence Documents {"Confidential
Information") may not be disclosed by any party to the
arbitration. The Arbitrator nay take such steps as he
thinks appropriate, including the dismissal of the claim or
any counterclaim, in the event that either party
contravenes this rule.

18. The following is not Confidential Information for the
purposes of clause 17:

18.1 information which at the time of disclosure to a
party to arbitration is in the public domain.

4/£5402101 4’ X (



19.

Costs

20,

10

18.2 information which, after disclosure to a party
to the arbitration, becomes part of the public
domain otherwise than as a result of the
wrongful act of the party to whom the
information was disclosed.

18.3 information which was recejived from a third
party, provided that it was not acquired
directly or indirectly by that third party from
a party to the arbitration.

This clause is to be read subject to any requirements of
law or of any Court application relating to the Procedure.
Upon making his award, the Arbitrator shall immediately
forward two copies of it to the Administrator and the
Administrator shall thereupon send a copy to each party.
The Arbitrator's award shall be kept strictly confidential
by the Administrator, the Arbitrator and all of the parties
to the arbitration. Telecom Australia has submitted to the
arbitration in consideration of the conduct of the
Procedure, the Confidential Information and the
Arbitrator's award being kept strictly confidential by the
Claimant. If there is any disclosure of the conduct of the
Procedure, the Confidential Information or the Arbitrator's
award by the Claimant any dispute as to any damages
suffered by Telecom Australia as a result of such
disclosure shall be determined by an Arbitrator neminated
by the President of the Institute of Arbitrators Australia.
Such Arbjitrator may determine any gquestion that arises for
determination in the course of such arbitration proceedings
by reference to considerations of general justice and
fairness.

The Arbitrators fees and eéxpenses shall be paid by the
Administrator and are part of the administrative costs of
the Procedure.

d/fjs402101
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21. The administrative costs of the Procedure are subject to a
Separate agreement between the Administrator and Telecom
Australia.

22. Subject to clause 21, each party shall bear its own costs

of the arbitration.
Notices

23, Any document letter or notice may be served upon a person
if delivered by hand or sent by pre-paid post to the
address of that person appearing in this Agreement and, if
sent by pre-paid post, shall be deemed to have been
received by the person to whom it is addressed on the third
day after the day of posting.

Liability of Administrator and Arbitrator

24. Neither the Administrator nor the Arbitrator shall be
liable to any party for any act or omission in connection
with any arbitraticn conducted under these Rules save that
the Arbitrator (but not the Administrator) shall be liable
for any conscious or deliberate wrongdoing on the
Arbitrator's own part.
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Schedule A

("the Disputes")
For Claimants {plus other related claimants, companies,
etc) other than Graham Schorer:

1. the liability of Telecom Australia to the Claimant
in respect of alleged faults in the provision to the
Claimant of telecommunication services;

2. the adequacy of the amounts paid by Telecom to the
Clajmant under earlier settlements in relatien to
alleged faults in the provision to the Claimant of
telecommunication services;

3. the liability of Telecom Australia to the Claimant
in respecf ©of alleged faults in the provision of the
Claimant of telecommunication services since the
date of the settlement payment for the respective
Claimant's earlier claims, up to the date of the
Arbitrator's decision;

4. If Telecom Australia is found liable in accordance
with (i) or (iii) above, the quantum of compensation
payable by Telecom Australia to the Claimant for the
Claimant's proven loss.

O R
* For Graham Schorer (plus other related claimants,
companies, etc):
1 the liability of Telecom to the Claimant in respect

of alleged faults in the provision of

telecommunication gservices;
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*

2. If Telecom Australia is found liable in accordance
with 1 above, the quantum of compensation payable by
Telecom Australia to the Claimant for the Claimant's

proven loss.

-

DELETE AS NECESSARY
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Schedule B

("the Claimant")

Name ) Address

(Plus other related claimants,
companies, etc)
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Schedule C

Request for Arbitration

XY (name of Claimant} of ................. and (here insert name
of related claimants, companies etc and their addresses} hereby
agree to the Procedure annexed for the resclution of the Disputes
between them and Telstra Corporation Limited in the manner
described in the Procedure.

Dated this day of 1994,

L L R O I I T L I T

Telstra Corporation Limited hereby agrees to the Procedure
annexed for the resclution of the Disputes between it and (insert
name of Claimant and related claimants, companies etc) in the
manner described in the Procedure.

Dated this day of 1594,

d/fjs402101
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Schedule D

(Here insert names of cther three claimants)
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Schedule E

Exclusion Agreement

XY (name of Claimant) of ................. and (here insert name
of related claimants, companies etc and their addresses) and
Telstra Corxporation Limited hereby agree to exclude the right of
appeal under Section 38 (2) of the Victorian Commercial
Arbitration Act 1984, as amended, ("the Act") in relation to the
award to be handed down pursuant to this Procedure and the right
to apply under section 39 (1) (a) of the Act with respect to a
question of law arising in the course of the arbitration to be
conducted pursuant to this Procedure. This agreenent is made
pursuant to section 40 of the Act.

Dated this day of 1994.

LI L I B I I L L R T T I T
4 4 % ¥ ¥ wowoE o2 e I I T
LI I R R T e Y L L ]
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Campbal, lsln

Fik: Goron Hughes

Thursday, 3 Maroh 1094 9:16AM

To: Black, Stephen

Ce: *Mason, Delrdrs"; Zol, Vanwiler, Oivis; Burdon, Stave: tan new; Pal:
Date: Thursday, 3 1894 7:21AM

Staphan:

] expect thig action 1o be finalised by tomorrow midday.,
Sweve Black

Fage §




