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Associates
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18 February 7997

\Tilliam R Hunt
Hunts
Solicitors & Consultants
358 Lonsdale Street
MELBOURNE VIC 3OOO

Dear Sir

TIO AND SCHORER

I acknowledge receipt of your letter dated 1.4 February 1997.

Your request for an extension of time is based in part upon the anticipated
outcome of your client's meeting with the Administrator on 26 February
next, and in part upon the pressures of work which your client is presently
experiencing.

I have subsequently received a copy of Mr Pinnock's facsimile to you, dated
17 February 1997, which suggests the meeting proposed for 26 February
next is unlikely to have any relevance to the matters immediately in issue.

As to your client's work pressures, I remain sympathetic but point out that
this arbitration will shortly enter its fourth year. Much, but not all, of the
delay in resolving this matter is attributable to your client's requests for
extensions of time due to work pressures. I am entitled to form the view
that your client does not place a high priorify on the resolution of this
claim and this in turn raises the question of whether Telstra should continue
to incur the expense of defending it.

In my letter of 4 February 1997,I indicated that I would provide each parryr
with an opportunity to make a submission as to what documentation or
o_ther material should now be produced

f In irc response of 72 February, Telstra submitted that it had no case to
\ lanswer; in the alternative, it iequested the production of further specified

linformation from your client.

In the absence of a submission by your client relating to the production of
further information from Telstra, I propose to proceed with a ruling as to
what documentation, If any, must now be produced by each parry.

Leve l  21 ,  459 Co l l ins  S t ree t ,  Me lbourne 3000,  Aus t ra l ia .  Te lephone:  (61-3)  9617 g2OO.

Facs imi le :  (61-3)  96  1  7  9299.  c .P .O.  8ox  1533N,  Melbourne 3001.  DX 252,  Me lbourne.
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My determination could be along any of the following lines:

. one or both parties are to produce additional material, as specified
by me. In relation to your client, this may or may not be the
documentation requested by Telstra in its letter of 12 February L997 '
In the case of Telsira, I would take into account past submissions by
your client; or

. neither party need produce further documentation, and the
Resource Unit to now proceed with its own assessment of the
financial and technical issues; or

. neither party need produce further documentation, no Resource

Unit invotvement is required and the matter will proceed to a final
aurard forthwith; or

. in accordance with Telstra's Submission, there is no case to answef
and the claim is dismissed.

Bearing in mind these options, I again invite you to respond to the request
for submission contained in my letter of 4 February 1997. I am prepared

to extend the cleadline until 5.00 p.m on 26 February L997 in deference to

your client's business pressures. As soon aS practicable subsequent to

26 Febmary 1997,I propose issuing formal directions'

Yours sincerely

.--
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CC E Benfamin,J Pinnock,N Maclachlan, P Bartlett, S Hodgkinson
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CONSULTANTS:
T. M. BUTIER
F. l. R. HUNT, B^., rL.B.

RE:

HUNTS'
SOI.ICITORS AND CONSUTHNTS

MITCHELL HOUSE
358 IONSDALE STREET
MELBOURNE 3OOO
(CNR. ELIZABETH & LONSDAtE STREETS)

PHONE: 9670 5694'
FAX:9670 6598YOUR R€F GLH -

o u R R E F . 9 3 / L g 4

5L26900

WRH: DF

25th  February ,  L997.

Df Gordon Hushes
Messrs Hunt  d Hunt
Lawyers
Level  24
459  Co l l i ns  S t ree t
MELBOURNE VIC 3OOO

Dear  Dr .  Hughes ,

Arb i t ra t ion -  Schorer  and Tels t ra

be  kep t  con f i den t i a l

we have referred your let ter  of  lgth February last  to the
c la imants ,  and are  ins t ruc ted  to  adv i r .  yo '  l s  fo l lows.

The FTSP arose from an acceptance by Auster that  the
c la imants  had cause fo r  compla in t  

"g" i " " t  
Te ls t ra ,  ih " t

reasonable proof of  the nature and Extent of  i r r"- .orplaint
cou ld  come on ly  f rom wi th in  Te ls t ra ,  and tha t  i t  r " r '
reasonab le  i n  Te l s t ra rs  i n te res t  f o r  t he  so r t i ng  ou t  o f  t hedispute and the amount  of  compensat ion payable l i f  

" . r . r )  
to

\

From the FTSP there emerged rhe FTAp.

rc -  i s  beyond d ispute  tha t  the  c la imancs  were  en t i t led  torery on mater ia l - . to ggppgr!  their  c la im (wherher being madeunder FTSP or under FTAir)  being-provided by Telsrra i f i rougrr
acce le ra ted  procedures .  ( rndeEa ' tne  te rm i rFas t  Trackr t
aPpears,  to have emerged from the acceptance of  the pr inciple
that relevanr informrt ion sought , 'o" l - ror  procedurLs wouid
be made avai lable wi th te"sorr fb le speed. )

rn  - you r  l eE te r  o f  4 th  Feb rua ry  to  the  pa r t i es  i n  d i spu te ,
and  to  o the rs  you  wro te  thus : -

t t l  am.prepared to  make a ru l ing on th is  mat ter  but
would prefer  the par t ies to  rEach agreement .  fn
any event ,  I  requi re submiss ions f rom each par ty  as
to what documents or other maEerial should ,,o, 6.
p roducedr r .

B?:,"d-ol  long running and frui t less exper ience in dear ing
wi th  Te ls t ra  about  the .  p rov is ion  o f  ne ies  sary  in fo rmat ion
under For procedures tha c la imants feel  i t  would be

f
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impossib le  to  reach any even fa in t ly  usefu l  agreement  wi th
Tels t ra about  r rwhat  fur ther  documentat ion ( i f -any)  should be
p roducedr r  by  the  c la iman ts .  Th i s  i s  because  Te ls t ra  i s  no t
prepared to  produce requested mater ia l .  The Cla imants wi l l
e laborate on th is  content ion at  any t ime i f  requi red.

Hence i t  was hoped"a meet ing wi th  the Adminis t rator  might
result in art 'angements being made whereby the present
impasses could be over  come.

Di f f icu lEies were exper ienced in  f ix ing a meeEing t ime
acceptable to  the Adminis t rator .  The meet ing has now been
f ixed for  the af ternoon of  the 26th inst .  -  Ct re same t ime
now.as  you r  l as t  ex tens ion  o f  t ime  to  rep l y  t o  you r  l e t t e rs
of  4 th and l8 th February expi re.

The re  ex i s t s  i n  Te l s t ra t s  con t ro l  seve ra l  D i sks  wh ich
compr ise s imply  a l is t  o f  documents which came in to
ex i -s tence in  the ord inary conduct  by Tels t ra of  i ts  bus iness
ove r  the  yea rs  re laE ing  to  the  C la iman ts  t  p rob lems .

Product ion of  the Disks under  FOI procedures to  the
Cla imants has been refused on the grounds of  pr iv i lege.  The
C la iman ts  on  adv i ce  be l i eve  the  c la im  o f  p r i v i l ege  i s  no t
va l i d .

I t  was  hoped  tha t  pe rusa l  o f  t he  i n fo rma t ion  on  the  D isks
wou ld  enab le  the  C la iman ts  to  spec i f y  w i th  exac t i t ude  wha t
documents should be produced for  the present  arb i t ra t ion
purposes.  Inspect ion might  a lso ind icate what  and when
var ious  documen ts  have  been  f f h i s to r i ca l l y  des t royed t t .

I t  is  unfor tunate that  the Admin is t rator  has misunderstood
wha t  (as  to  pa r t )  t he  C la iman ts  w ished  to  d i scuss  w i th  h im  -
name ly  the  poss ib l i t y  o f  a  mee t ing  w i th  Te l s t ra  under  the
Admin i s t ra to r r s  cha i rmansh ip  (ac t i ng  pe rhaps  as  a  med ia to r )
to  see i f  any agreement  could be reached to prov ide the
Disks and poss ib ly  some other  documents which the Cla imants
seek .

You wi l l  apprec iate that  o ther  COT cases have exper ienced
di f f icu lEy in  obta in ing requi red FOI documentat ion,  and that
la ter  when fur ther  mater ia l  d id  come to hand the t 'StatemenEs
o f  C la im f t  needed  rev i s ion .

Because of  the cont inual  lack of  in format ion being prov ided
by Tels t ra (whether  or  not  under  FOI procedures or  as
ind icated by you)  the Cla i rnants s imply  cannot  at  present
use fu l l y  supp ly  you  w i th  a  l i s t  o f  a l l  t he  documen ta t i on  i t
requi res nor  prov ide you wi th  | ta  fu l l  descr ip t ion of  that
i n fo rma t ion  o r  oEher  ma te r ia l r f .

L\
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The c la imants again respect fu l ly  requesE you re-consider
yogr  ru l ings conta ined in  your  le t ters  of -  4 th and lSth
February,  and schedule a Di rect ions Hear ing for  l l th  March
or .  la ter  as you-  may consider  appropr ia te t5  enable
submiss ions to-  be made to you b i r  the problems created for
the c la imant"  by Ehe.  cont i i ru ing fa i lu ie  of  Tels t ra to  supply
in format ion in  breach of  the b is is  on which the FTSp and' -
FTAP were entered in to.

r f  that  is  not  acceptable to  you for  whatever  reason,  (and
the Cla imants are a l ready indbbted to  you for  your  cour tesy
in tak ing in to account  the c la imants current  bus iness
p ressu res  )  t hen  i t  i s  reques ted  Eha t  you  no te  tha t  so  fa r  as
they -are capable of  be ing set  out  in  par t  a t  the moment  the
schedu le  A  se t  ou t  he reunder  cons t i t u tes  the  i n i t i a l
documen ta t i on  wh ich  the  C la iman ts  requ i re  to  access  so  to  be
ab le  to  beg in  the  p resen ta t i on  o f  t h< j i r  case .

In  the l ight  o f  the legal is t ic  auora that  no lu surrounds the
FTAP and the se lect ive nature of  copying correspondence to
and  f rom va r ious  pe rsons  o r  bod ies r - the -C la iman ts  fo rma l l y
rese rve  a l l  t he i r  r i gh t s .

Yours  t ru ly ,

copy: E.  Ben jamin
J.  P innock
P .  Ba r t l e t t

SCHEDIJLE A

7

( i )  A l l  documentat ion about  the per formance of  the Nor th
Melbourne ARF & ARE 1l Exchange for the individual
thousar- rd groups,  commencing wi th  the pref  ix  329-0
and 329-7 as set  out  in  page L37 of  rhe Apr i l  L994
AUSTEL Repor t  ident i f ied as Table 6.1 named as
Performance Report of SeLected Exchanges - January
1991  Sep tember  L992 ,  f o r  t he  pe r iod l  o f : -

01 January 1983 to 31
01 June 1985 to 30
OlJu1y  1986 to  30
01 Ju ly  1987 ro  31

May 1985  (ARF
June 1986 (ARE
June L987 (ARE
December l987 (ARE

Exchange )
11 Exchange)
l l  Exchange)
11 Exchange)

2t?



FILE NOTE:

27 th  February ,  I9g7

SCHORER
GOLDEN MESSENGER & TELSTRA

On Wedne."d.r.y, 
?9rh February engage_d from 2.30 p.m. to 6.00

p-T- wi th t ' l r -  Pinnock aE Tio 's-oEf ice.  present were
Telstra 's sol i .c i tor ,  A,rmstrolrg and Tro special  counsel ,  Mr.
Bar t le t t  and Miss  (  ? ) ,  so l i c i to r .

l1t_synnort of Pinnock's own views as welr as hrhat rrras put Eo
him by me, he wil l r ing Gordon Hughes to advise that. with
Telstrars and his permission, I  a i l  to r ing Hughes on
Thursday or Friday- afcelnoon - Ehe idea bEing"chic-ct"
problem of obtain-ing information from Telstrl via roi is to
be abandoned in eff6_cr Fy gerring ir .p."i i i""i l t ira",
directions from Dr. HughLs-and c6at chfre wil l bi: a need togeq certain information first before usefully any further
information can be obtained.

26a
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,ann.i
Oario M. Sc.dcN
Edwtrd t tovce
htrr G.F. XezorelJ
Cordon L Hulh.r
O.vi! P. CogG?
lm 5. Cerig
PrE l. Ewin
Wryrrc B, Crhrll
Nrrilo 0.11. Ocbncv
Cnnt O. Sciron
wrfrrn P. O'9hcr

Con$iltang
(.|rmtr M. M.nir
lichrrd f, lelhrey
grilnc;.4611s.5

Arrdl|.t
Frurlr v. C.lli<hio
lalh D,t, Morir

t c I t o y r r c

r T l a c y

HmtaHtnt
rArYVEns

27 February t997

Mr Villiam R Hunr
Hunts'
Solicitors and Consultanrs
358 Lorndale Streer
METBOURNE VIC 3OOO

Dear Mr Hunt

ANBITRATION - SCHONEB AI\ID TDISTNA

I acknowledge receipr of your letrer dared 26 Febnary 1997.

Ar rhis srage_, I am nor inclined to hold a$ oral hearing to discuss "the
continuing failurc of Telsra to supply lnforma$on in-brcash of rhe basis on
which rhe FTSP and FTrP were enrered into,,.

As previor.rsly foreshadowed, I propose analysing rhe submissioru of the
parties ro dare and making a ruling, based on those submissions, as ro whac
informarion and documenrarion (il any) should be provided by eirher parry
in order ro progress this nurrer as expediriously as possible.

Ir may be that, when I have complered this analysis I will consider rhere are
grounds for an oral hearing,

Yours sincerely

cc

2or
Levcl 21, t59 col l ins Srreet. Mclbourne Jooo, Ausrral ia. Tclcpbone: (6I- j)  96l l9zoo.

Frcrimile:151-3) 9517 9299. G.?.o.lor lsltN, Mctbournc 100r. Dr z5z, Merbourne.
r r970160-cIJvAI( Emaal: MaiUhunt.hunt€inrcrlaw.org

t 1 l e c y  u c r t

L r i t b a s c

c t s t c r r t

E Benjamin, J Pinnock, L McCullagh, p Banletr, S Hodgkinson , a u c t t t l c

r.rmtad ro

a / c l t i d e

d t t g i t

lhe Aurtnlian Mqnbcr oi Intedrw, .n nrcrnanond lgocialion of indeperrdent lrr Jimr . As,;i ticific . Ifrr Anericae . :.rrc . l}. Mi{{li fi.r



3 March 1997

Dr Gordon Hughes
Hunt & Hunt
Lauyers
Lffd2l

459 Collins Street
IvIELBOURNE VIC 3000

By facsimiter (0t) 9617 g2gg

t t  A  - - r  -  . r
I  V U r p  l 4 | ' g u t ! V

, J

/hII/ / | t
f -fr .I lTn./ft

t t

Director
ConsunerAftirs

CC: See over page

r1?lstra
Rcgulitory I Erternal Affa,rr

Levd 37
142 E$ribition Sbcct
Mehourne Vic. 3000

Telephone (03) g6t4 2927
Facsimile tts) 969? OZgs

Dear Drrfujo

Re: SchorcrArtitretion - Golden Mcssenger

1fif 
to your le'tter deted 18 February 1997 aad the clairnants, lctrcr dard 25 February

In my letter dated 12 February lgg7 lmade vuious submissions in relation to how thisarbitration should, in TelstrE,s opinio4 be progressd.

considering pe options you outlined rn your later dated 1g February lgg7 Telstra does notproposc, at this tti8s' to respond in detail to $e claimants' reque$ for doqrments as sucha resPaBse nay be irrelevant However please advise if yor: require zubmissions in relationto atry ofthe matters raised in the claimants'lener. sdfi vou ceciaeto give direotionsfor the prodr#inn of doa-uents by Tetetrs, TolEtra roq,r..t L opport'uity [u ruakFzubmissioos in relatiou to what f,nino ductlments snouta be produced.

262
Telttn COrgorttion Umited
ACN 051 775 550

qr*|nFf/TB-clro44DOC



. t d /  r t t  d r

Itlr Gahaun Schore,r
Goldco Traasport Agcnuy
493'495 Queen$erry Street
NURT}I MELBOURNE VIC

By fecsimile: (0s) 92t7 7001

Page t

Mr Johu Pianock
Telecommunications Industry Ombudsnetr
321 Exhrtition Street

3O5I MELBOURNE VIC 3OOO

By frcsimilq (Olt) 92jj t7g7

r\dr Wm RHuar
Hunts' Solicitorg
358 Londalc Strcst
METB,OURNE VIC 3OOO

Ey facsimilr: (03) 96?0 659f,

\dr Petsr Burtlsn
Minter Ellison
rl0Ivfarkct Sheet
MELBOURM VIC 3OOO

By faecimilc: (03) eZEg 262l

l9&llw,tnc 262
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L A W Y E R S

5 March 1997 Our Ref: GLH

Matter No: i126c)00

Mr E Benjamin
Director
Consumer Affairs
Telstra Corporation Limited
Level 37, 242 Exhibition Street
MELBOURNE VTC 3OOO

By Facsirnilet 9632 3235

Dear Sir

TIO - SCHORER

I acknowledge receipt of your letter dated 3 March 1997.

As foreshadowed, I propose giving directions regarding the production of
documents by each p^rty. This may or may not involve a direction that
Telstra produce documents. In the circumstances, I invite a submission on
the matters raised in the letter from Mr Hunt dated 25 February 1997
although, with one exception, I believe the issues are by now quite clear.

The one exception relates to the claimant's request for a copy of certain
computer disks. In addition to any other submission you may wish to
make, I would be grateful if you could advise me:

(a) whether )'ou consider the contents of the disks are relevant to these
proceedings;

Parina6
Oavid M. Scadett
Edward 5 Eoyce
lam* G.F. Harowell
Cordon t. Huthes
David P. Coper
lan S. Craig
PeteJ l. Ewin
Wayne B. Cahill
Neville C.H. Oebney
Crant O. Sefion
William P. O'Shea

Corultrnls
Kenneth M. Martin
Richard l. Kellaway
Craeme I. Armstead

Asloci.tca
Frarcis V. Gallichio
lohn D.F. Morris

m c l b o  u / t c

s y d n c l

s y d n c l  u e t t

b r i t b a n c

c a n b t r r a

n c u c / t t l a

(b)

(c)

your attitude towards producing the disks for inspection by the
claimant as part of these proceedings, whether or not pursuant to a
direction by me;

any other observation you may wish to make regarding the origins
or contents of the disks.

a d c l a i d c

d a r w i t

Level  21,  459 Col l ins Srreet ,  Melbourne 3000,  Austra l ia .  Telephone:  (61-3)  961 7 g2OO. I  I  

"

Facsimi fe:  (51-3)961 7 g2gg.  G.P.O.8ox 1533N, Melbourne 1001.  DX 252,  Melbourne.  
tg  a,

119741lo_GLH/RB Emai l :  Ma i l /hunt .hunt@in ter law.org
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I would appreciate your response within 7 days.

Yours sincerely

€\4.----.-
. / z /
ORDON IIUGIIES

cc 
'W 

Hunt, J Pinnock, S Hodgkinson, L McCullagh, P Bartlett

11974110_GEI/RB 263
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f,elstra
! ' ert*fnmer Re*Fnn*l l.lnit

Commercirl & Consumer

l2 Maroh 1997

Dr Gordorr Hughcs
Hunt andHunt
Lauryers
Level 2ll45g Collins Stree,t
IUELEOUK\E VIC 3OOO

By f*csimile: (03) 617 g}yg

Dear Sir

Ar'bitratiou - Guklcu Mctuerrgrr

I refer to your leter datod 5 March 1,997 nwhish you foreshadowed giving directions
in reletion to the productinn of clocumentq, and allowed the parties rr*il tn{ay to
provide you with their subrnissions by way of comment.

As Tclstra has not completed its subnissio4 I propose that subject to your consent,
the parties be allowed until the close of business this Friday 14 Marsh 1997, to
provide their submissions to you. However, if this proposai is unaccepinble, please
advise Telstra by return facsimile.

Yours faittrfirlly

Tcd Ilcnjamin
Director - Consumer

,@
ffeirs

Level 37
242 Erhibition $test
Melboume Vic. 3000

TBlsphsls (03) 634 Z97I
Facsimile (03) 632 3235

oc: Mr Crraham Schorer
Crolden Transp ort Agenot
493.49 5 Quccnsbcrry Strcst
NORTH MELBOTIR}.IE VIC 305 I

By facsimite (03) si*i toot

: Mr Wm R Hunt
Hurfis' Solicitors
358 Lonsdale Street
MELBOTIR}{E \TC 3OOO

By facsimile (03) 9670 65rE

Mr John Pinnock
Telecornmunications Industry Ombudsman
321 Exhibition Strsst
MELBOURNE VIC 3OOO

By facsimilu (03) 9271 8797

N{r Pctor Bartlctt
Mintor Ellison
40 Market Street
MELBOI]RNE VIC 3OOO

Ey facsimilc: (03) ,22) 2621

6t If lol
, ! v - *

Telstra Corpordliotl Li/nil90
ACN 061 775 556T&riFru46
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I Jal uary 1983
I June 1985
I July 1966
I Jufu t987
I Jouty I9E8
I Jorury 1989
I Jouoy t0eO
I October 1992
I Jantay 1993
I Jarury 1994
I Jamry 1995
rh-gs0l3.doc

1  3  8 3 2  0 9 6 5 IP GROUP

-o

to
lo
to
lo
to
to
to
to
to
to
to

3l May I9E5 ARF Exchmge
30 June 1986 ARE iI Erchange
30June 1987 ARE II Exchange
3I December I9E7 ARE II &chorye
3l December I98E ARE II Exctwtge
3I Deembs I9E9 ARE II Exctwtge
3I Deember 1990 ARE It Erchotge
3I December 1992 ARE II Erchange
3I December 1993 ARE II Erclwrye
3I Deccmber 1994 ARE lI Erctwzge
30April1995 ARE II Exclt@rge',

6elstra

14lularch 1997

Corponte Lcaal Diroctorate
FreeOon of Infamatim Unlt

Leycl 38
242 Exhbllion Steet
MEtSoURl,lE VtC E100

tocked Bag 5691
METSOURNE VIC tlOO

Talephone (03) 96'32 3lt7t
Faccimile (03) 9634 ZTSSMr Graham Schorer

Golden Transpon Agency
493 495 Queensberr5r Street
PO Box 313
NORTHMELBOURNE VIC 3051

v/ By facsimite: (03) 92Sz 700f

Dear Mr Schorer

Your Freedom of Information Act request of 14 Jenu ary 1997 (Aour FOI requert)

I refer to Telsrra's lemef to you of 28 January L997, wherein Telstra set out its understanding ofyour FOI r?quest, 
.I have now completd mfinvestigations p/ursuant to your FOI request and setout my decision below.

Telstra's understanding of your FoI request w8s set out in Telstra's lemer to you of 2g January1997. ln rhat letter I noted that:

".Q2l9ur-FOt requ?st yott seekJ docunyts detdling the perfomnnce of the Norrh MelbourneARF & ARE I I Exchange for *t tnd*iatat thousani groups, eommencingwith the prefrx 329-0ord 329-7, as ser out in lnge 137 of the Aprtl lgg4 AdsrEL rrp*t, 
-- -e

II advisedJ tha, I understand the nature of the ruquest to befor doto of the fue that is presentediy -lable 6'I o/ the AWTA. report, but-for the'above mentioned thousand groups edfor the
lolladngdate r@rtes:

0 0 5 / 0 1 3
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Beclqround

Tables of data of tlre type presented ztpage 137 of the AUSTEL Repon are not tables uilrich areordinarily prepared by Telstra. r underiand thc nbles of data i p"si til of the AUsTELReport to have bee,n cornpiled fiom Trafrc observation (rRoB) data which was specificallyelrtracted and analysed for AUSTEL in th: purse ofpreparing its report of April lgg4. TROBdata is generated by buitt in softuare in Ericsson A)c ;"irching equipmcnt" and performs calttrafrc zupervisory functions. lRoB is the recorded result or afproximately one in a thousandrandomly selected originating live trafic call atemprc- h orde, to create the tabtes at page 137of the AUSTEL Repor! it was necessary to e)rfiact aII anailable TRoB .*rpr"A calls from thenetwork which were destincd for the thiusurd groups listed therein. I am informed that thereason why these tables include statistics *rm*clng January 199I, is because the 1ROBsystem was only introduced at about that time.

As pltofthe preparation of its defence in the present artitration proceeding benween Telstra andyou' Telstra undenook a similar analyses of rAOg datato the analyses undenaken for AUSTEL,and produced the information you seek in your FOr requesg for tL period Septenber 199I toApril 1996. This information is set out in:

I' graph form at paragraph 3-3.3., page 18, Paft A volume I of Telgtra,s Defencc
documentation fired in Tdstra's currenr arbitration p*""idiog 

"rin 
you; .rrc-

2' the form of tables set out in documents J06oot-Jo50l l and J054g3-J054g0 respectively,
included in volume 5 of the aprpendices to Telstra's Defence.

These documents were prepared by Telstra staff for the sole purpose of use in relation to thepresent arbitration proceeding bertrreen Telstra and ylgu. Neither is in preoisety the same format as
.- 

rhe tables you refer to in the Austel Report. ilornoo, each contains similar information.
t consequenfly r am treating these doorments as fa[ing within the scope of yourFOI request.

You have also asked for this documentation for the period I lanuary I9E3 to 3l December 1990.
As notcd abovg $e TROB system was introduccd during 199t, ani ro*uqu*tly no TRoB dataexists for the period prior to Decsmber 1990. Net/edhJess, prior to rhe introduction of TRSB
lnother sysrem existed which performed similar func,tions to TROB. This sysrem was known as
Service Assessment.

Although no documentation containing an analysis relating specifica[y to telephone numbers
commencing with the prefix 329-0 and 329-7 eDdsts, the -srilts'of analyses relatint to the broader
Melbourne Metro Region and the Footscray Disfii; (which NMEL is ian of) forihis period does
exist. Thisinformationissetoutq,sraghfotmatpar:agnph3.3.l., p grtz,partA Volume I ofTelstra's Defence documentation filcd in Telsra'i currorl arbitration-proceeding with you. ThisgaPh was created solely for the purpose of use in retation to the pr*it arbitralon pror""aing,
between Telstra and you' The information supporting the graph is iomained in docgments
J06525-J05527 included in volume 5 ofthe appendi"e, to the Defence.

26fa
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Decision

I have made my decision in two parls:-

Section 42.decision,

Save for the informatio_n set out in g;a{,hform at paragraph 3.3.3., page lE, pafi AVolume I of Telstra's Defencg and supponing documenis Jo60ot-i060n and JO54E3-
J05490, filed in Telsrra's current arbitration proceeding with yoq I am aware of no other
documents faling within the scope ofyour FOI request. I have decided that these
documents are exempt documents underthe proviJions of Section 42 (l')oftheFgl Act.

Section 42 (l) of the FOI Aa shtes "A drcunent is ut erempt doatment if it is of stch
a nqture that itwould be privilegedfrom pr&tcfion in legal proceedings-on rte growd
of legal professional piilege!

A document is privileged if it is a confidential comrnunication between a peruon and his
or her solicitor or barrister bought into ep<isrence for the sole purpose of seeking or
gving advicg or for the sole purpose of use in reletion to existini or urtioipati
Iitigation. As noted above, the documents which fall within ttre scope of v6ur requesr are
documents whidr were bought into o<istcncc for the sole prupose oitts" 6y feftt" in
relation to the arbitration proceeding with you. Consequently, the documems are
of such nature that they are nrbjecn to legal professional privilege.

I have considered whether the privilege should be waived in relation to thpse documents-
I have decided that ii should not be waived because rhe documens 6re properly the
subjecr of legal profesional privilege in an ongoing dispute berureen you 

"ia 
Tektra

In making my decision under the FOI Ac'q I have taken into account the prwisions of sestions 3
and 14 of the FOI Act

Section 3 ofthe FOI Act states:

3.(l) The object of this Act is to ertend q fq as possible rte ight of the
Ausaaliot corrrmunity to access to infotmation in the possession of ttE
Government oJthe CommonoeaW by: ...

(b) creafing a general iglx of access to information in docttnentarl font ..,
limited only by *ceptiotts otd exemptions necesa4t lor ttn protection of
essential public itxerests otd the prtvate qtd business afairs of persow in
respect of whom information is collected ad held by depttttents ad
public anthorities: ...,,

Section 14 of the FOI Act provides that:

"14, Nothing in this Act is intended to Trevent or disuurage -.. agencies.from
publishing or giving access to documents (ttuluding erempt doaattents),
otheruise tlzot as reqaired b1t this Act, vhere they nt properly do so ..."

rlcgs0t3-doc
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Telstra has determined not to release these documents to you outside the provisions of the FOI
Act- Telstra has reached this decision as it is apparent that copies of the d'o*r*ts you seek
whidr Telstra has in ir's possesion have already ueen provided to you by Telstra as iart of
Telsra's Defence documents in the cufiFent arbitrarion. Telstra has consiaered funh; that thar
arbitration Process requires such information to be kept confidential by the parties to the
arbitration' Consequently, as you have atready had access to the doqrments you seek and as an
obligation of confdentiality exists in relation to the provision ofrhose docgments to yort Telstra
has determined that it is not appropriate to relcasc those dosrrmeffs to you ourside the provisions
ofthe FOI Act.

Telstra firrlher took into account thu the documents are srbject to legal professional privilegg
and for that reason also considers thet it is not appropriate ro releaseihoie docqmerrts to you
outside the provisions of the FOI Act-

Section 24A decision.

As stated above, I have been unable ro find any doorments fttling wifhin the scope ofyour
request for the period I January I9E3 to 3l Decernber 1990. t arn satisned tlrat docrrments for
this period do not orist. Under Section 24AoftheFOI Aa Tel*ramay refirsc a request for
access to documents rf all reasonable steps have been taken to find the documents ana Tektra is
satisfied that the documents do not orisr-

Section 24A of theFOI Aet states rhat:

-fTektal nq refuse a requestfor access to a docttmant ilall rcasonable stEts luve
been talcen tofindthe docunent(s) md [fels*al is wisfiedthot the ammerxQl ue in
[T"Ista'sJ possessiot but cotrot befund, or do not dist,,,

I am satisfied that the doqrments you seek forthe period I lanuary I9E3 to 3l December 1990
do not olist. Under these circumstances I have deoided ro refirse tis patt ofyour FOI request-

Apped rights

My decision is made in accordance with the Act and is subject to revierv qnder Section 54 of the
Act. Ifyou wish to apply for revieq you should rryrite to:

The Freedom oflnformation Unit
Locked Bag 5761
Melbourne Victoria El00

You should make this application within 30 days of the date of receipt of this letter. The
Freedom of Information (Fees od Choges) Regulatiow requiro you to submit a $40.00 fee with
your request fof int€fiial rwiew.
Section 30A ofthe Act provides that an applicarrt can request a remission ofthe application fce in
whole or in part. Telstra will consider anything you wislr-to put in udring inctuCiri! any ofthe
following grounds for remission:

(a) the paymem ofthe charge would cause fuiancial hardship; or

*-gs0I3.doc
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(b) the giving of access is in the general public intenest or in the interest of a substantial
section ofthe public.

Ifyou seek remission on the first groun4 it would be helpftl if you provided brief details of your
current financial position. If you seek remission on the second ground, it would be helpful if you
provided details ofwhy it would be in the 

l:Utio 
interest to give ilccess to the documents sought.

Section 57 of the Freedom of Infonwfionl4cr provides that a person may complain to the
Ombudsman concurring action taken by Telstra in the exercise of powers or the performance of
functions under this Act. A complaint to the Omb'ndsman may be made orally or in uriting and
should be directed to:

The Commonwedth Ombudsman
GPO Box 442
Canberra ACT 2601
Telephone: (06) 276 0lll

The Ombudsman uzually prefers applicants to seek intemal review bef,ore complaining about a
decision-

Yours faitlrfiilly,

@oogtot t
NCR 17 ',97 1A:66RN

Rod Kearney
Manager FOI

-/??2

cc: Mr John Pinnock
Telecommunications InduSry Ombudsman

/ By facsimile: (03) 9230 0505

Dr Gordon Hughes
Arbitrator
Hunt & Hunt, solicitors

{ By facsimile: (03) 9617 9299

MrJ Wynack
Director of Irrvestigations

,rBy facsimile: (06) 2/+9 7t29

Mr Peter Bartlett
Solicitor
Mnter Elliso4 solicitors

./ By fapsimile: @3) 9?29 262t
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1 2-Feb-93 I  S1 went and swapped sub's cards in the RCM to el iminate any
problems. Wll l  tol low up. Morris?)

RM (Ray
Morris?l

Smith said his female helper had become so distraught with ongoing
telephone problems that she was now in hospital with pneumonia and
his son had wondered how he (Smith) had handled the problems.

s l 9 Diary On tr ip back to Melbourne - made test cal ls from public telephone at
Terang and Colac. Further cal l  from mobile at Geelong. Dropped out due
to f lat battery. I  explained this to Smith later.

faul t  wi th cal ls  wi th Mentas and Pat Marshal l
Taken periona-ntereffi att tor ongoing
support and mentions al l  customer responses have been in a t imely

CRIS Output Report and handwrit ten notes on congestion on
Warrnambool/Port land l ines. Notes congestion on Sunday nights on

, GEEX, and stion dai ly on MELO & MELU.
Traff ic Data Acquisit ion System Report:  half  hour summaries. Pages Gordon

Hansen725 to  oO2727.
Btoomfield visits Cape B'water and tests line for current

Switch on Smith's cordless phone not operated properly by Smith -
discovered by D Bloomfield result ing in not being able to receive

cal ls

Smith admits with service 'since Telecom last 
" isi t"m3l9lTRAXE -" lTraff ic Data Acquisit ion System Report:  half  hour summaries.

,Report *
m317 Memo iReply to F Wood's request for congestion data in Warrnambool/Ponland.

I l t totes that biw 2 & 16 Feb, Bendigo-Warrnambool route (which handles
Gordon
Hanse

Trevor Hil l

overf low traff ic from GEEX/MOLP to WBOX) was unavailable, so some

ical ls lost due to congestion on I & 15 Feb only.

Bloomfield tr ied to r ing from RCM believe going to measure l ine current, iRM (Ray
but got no answer. Morris?)
On arr ival told by Smith he was having problems with Telecom cordless

.  Bloomfie ld ident i f ied mi t ion by Smith.
s22 

loiarv
Smitfr fraO to
f not in office.

1  2 -Feb-93 iS1 8

1 5-Feb-93

m 3 1 8  I C R I S

1 5-Feb-93

1 B-Feb-93
|  8 -Feb-93

1 8-Feb-93

1 9-Feb-93

1 9-Feb-93 S20

19-Feb '93  S21 lD ia ry

1 9-Feb-93 Bfoomfield measured the current at 42 ma for fax, answering machine

Bendigo TCS does not have a teamleader named Mary.

Fault report via 1100 that cal l  from Ballarat to Cape B'water could not

Telecom experiences background noise and faint voice on cal l  to Smith -

Simi lar  problem exper ienced by others cal l ino Smith
orm Both Smith 's l ines chanqed to

Form lSeveral test cal ls made to 267267 after change to seperate systems -

fai lures or oroblems found
Form Bloomfie ld advised a Bal larat  customer of  Smith Dut in faul t  to 11O0 -

I  attempted to r ing Smith - when r ing expired - got "carr ier noise" and

5103 JForm Half hourlater - rang Smith got through - Smith assured me only had IRM
normal phone and cordless phone plugged in- [Why is this important]

Smith said people had rang and reported same problem - Kathy Lindsay IRM
@53 426751. and Brian Spraque 592 70321

into separate nrr/l

I  I  lsystems 267 267 in sys.3 ch. 16, 267 32O in sys. 2 chanel 28 l

Bloomfield and lmade several test cal ls to 267 267 - al l  OK IRM

24-Feugff i

M S l 6 l M e m o

24-Feb-93

24-Feb-93

24-Feb-93

24-Feb-93

24-Feb-93

24-Feb-93 51O4 lForm

24-Feb-93

Professional - Telecom Confidential

Page 30 26fs
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Gelstra
- customctResponse Unit

Commorcial & Consumer

Level 37
242 Exhibition Street
Melbourne Vic. 3000

Telephone (03) 8342s77
Facsimile (03) 632 3235

o

L4Marcb1997

Dr Gordon Hughes
Hunt and Hunt
Lawyers
Level 2l/459 Collins Street
MELBOURNE VIC 3OOO

By facsimile: (03) 6t7 9299

Dear Sir

Arbitration - Golden Messenger

\
I refer to your letter dated 5 March 1997 lawhich you iadicated that you proposed

ion of documeffs. I assume that you are
s comluents m of ths Fast Track Arbitration

Procedure- If this assumption is incorecq please advise and Telstra,s submission will
be provided to you .rs soon as possible-

In the Claiment5'lener dated 25 February 1997, the Claimants identified two t5rpes of
information/docum€nts that they claimed they bad not received and that would be
useful to them in preparing their defeoce. These items were;

(a) cgrtain performance informarion for the Claimants' thousand groups at the
North Melbburne e26s[ange (a portiou ofwhich was set out in the Austel
Report) for the period I lanuary l9g3 ro 30 Apfil 1995; and

(b) computer discs described as "sclro ret l", "schorer 2r', ,.Schoretr 3,, snd ..merged
Schorer fiIes".

rThe above information/dorgngils have bggslhe subject ofFreedom of Information
-r,eq,r".ts nade by tfre Ct s of
these resPotrses are attached, Attachment I being Telstrs's responsJ in relation to the
doqrments referred to in paragraph (a) abo're and Attach mefi} being Telstra's
respoNe in relation to the documents refered to in paragraph (b) above. I considar
these resporses adequately provide tbe background to what these documents are and
whether Telstra should be ordered to produce them.

266
Telstra Corooratlon Limited
ACN 051 775.556
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been prepared by Telstra, These files are

In essencg in relation to the craimants' requests, Telstra submits that:

(a) There is little point directing Telstra to produce the dosunents sought by the
Claimants in paragraph (a), as whatever such documents Telstra poir"..". h".,nualready been provided to the c.laimants (and you) in Telstra,s def,ence
dosuments. Telstra has in its defence (where possible) provided to tbe
Claimants the performance information for tne Ctainanis' tbousand gro.rp. 

",the NorthMelbourue exchange which is the very information thc claimants
seek in t51s PT of their fequest, The details of where this information app""rs
in the defeace is set out in the attached response to the Claimants, fol riiues.

Telstra also explained in the attached lener why this information is aot available
for the whole q*ol id_atified by the craimants. The claimants, request L yo,
demonstrates tbat the Claimants have not in fact considered Telstra,s defence in
any detail; and

(b) in relation to the computer files, Telstra identified in Novernb er l996tle three
computer files it believes the Clairnaots are referring to (see Attachment 2).
These files contain an analpis of nunerous documents. In this regard disks I
and2 aPpear to be identical. The analysis was performed for the furpose of
assisting Telstra in the preparation of its defence in this arbitration. Not aII the
documents analysed were relevant or useful, The files do uot contain a
complete list of atl documetrts relevant to the Claimants' telecommunications
service. No such list exists although a more currcnt version of thc.,fild, has

IP GROTTP oo2/oLt
nAR t7 '97

were prepared at Telstra's solicitors request, for /

privileged
the whole files to the Claimants.

\ lHowwer, Telsilra is concerned that the claimants are using these files (
lgn?tttioe

in the arbitration
with two columns deleted. The deleted 66tumns coftain Telstra's arralysis of
each document and a reference that could identi& the person who peldrmed the
analysis. The conditions are that:

' the Claimants agree that by releasing these modified files, Telstra has not
waived its privilege in relation to the whole files or any subsequent
versions and that the Clairnents agree not to raise any argument to the
contrary; and

' the Claimants will trcat the files and the infornation contained in them as
required by the Arbitratiou Rules (ie confidentially) and only use them for
the purpose oftlis arbitration.

Telstra will make these modified files available on receipt of written
confirmation that these terrns are aoceptable to the claimants,

266
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cct Mr Graharn Schorer
Golden Transport Agency
493 49 S Queensberry Street
NORII{MELBOURNE MC SOSI

By facsimile: (03) 92S7 700f

Mr WmRHunt
Hunts' Solioitors
35t Lonsdale Street
MELBOIJRNE VIC 3OOO

By facsimile: (0s) 96?0 6S9t

In light ofthe above and the Claimants, delays and refusal to provideappropriate docurnentatio4 Telstra submits that it-Jo-u-iJnot u" air."irci" p.o'ar".any ftrther documelrts and that the arbitration st outa uellogr.rr.a in the maonerTelstra had previously submitted,

Please advise if you require further clarification or subudssions in relation to aay of theEatters raised in this letter.

Yours faithftlly

R L7 '97 tgl

i\dr Jobn Pinnock
Telecorrmunications Industry Ombudsman
321 Exhibitiou Street
MELBOTJRNE VIC 3OOO

By facsimilc: (03) gZ77 t7g7

Idr Peter Banlett
Mnter Ellison
40 Market Street
MELBOIJRNE VIC 3OOO

By facsimile (03) 9XL9 262l

IP GROUP @ oorzorJ

. /,,4
rTlpq*

/ / /

O i6d Benjamin
Director - Consumer Affeirs

266



GOLDEN ID :03-92877001

Our Ref: 3187.doc

17 March, 1997

Attention: Dr Gordon Hughes

Hunt & Hunt
Lawyers
Level 211459 Collins Street
Melbourne Vic 3000

Dear Dr Hughes,

Re: Arbitration - Telstra

18 MRR'97 13 :07  N0.018  P .O2
l"fRR 18 ',97 A1,rg6Pn

@OLDEN
TELEPHONE (O3) 9287 7OW

FAX (03) s287 7@r

493.495 OI,,,EENSBERI?Y STREET
NORTH MELBOURNE VICTORIA 3O5I

PO. BOX 3I3 NORTH MELBOURNE 3O5I

Enclosed herewith please find a List of Documents now sought from Telstra if you,
as Arbitrator, are prepared to direct same to be made available.

Please note that this List is pert only of the documents required. As soon as I
complete the List I willforward same to you.

Based on experience, especially that of other C.o.T. members, I anticipate that when
certaln documents are made avallable, it may be then necessary to seek additional
documents as the documents supplied might indicate ought to be released,

I have read Telstra's letter to you of 14 March 1997 (copy received only today) and
reject what Telstra has to say,

267
/\ Hviti(il) or G,,M. fMt tool,kNrl I KrtlxNos t ly. uu, A,g.N, $t r,03 0{6
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1 April i997

Mr Ted Benjamin
Director - Consumer Affairs
Telstra Corporation Limited
Level 37
242 Exhlbition Street
MELBOURNE VIC 3OOO

By Facsirnlle-. 9632 3235

Our Ref: GLH

ivlatter No: i126900

Ptrlne6
Oalrd tl Scnriet(
Edward S Boyce
lame5 G.F. Harrowell
Cordon L. Hugh€s
Davrd P. Cooper
lan  5 .  Crarg
Peter l. iwn
Wavne B. Cahrll
Ne!rl le C H. Oebnev
Crant O Sefton
lvrl l iam P O'SheJ

CoDsulltnls
Kenneth M. Nlarrn
Richarcj j. Kellawav
Craeme,. Armlead

Asffirt6
Francis V. Gall ichio
,oho D.F. Morris

a d e l e i d c

m c l b o u r n c

s y d n c l

b r i s b t n e

c a n h . / r d

n a w c a s t l e

Dear Mr Beniamin

ARBITRATION - GOLDEN MESSENGER

I have perused the submissions of each party in relation to the production

of further documents by the other'

I have noted the offer by Telstra, in its letter of 74 March 1997, to make

available certain compuier disks requested by the claimant, subiect to.

specific conditions. tn this regard, f note Telstra assens the disks are the

subiect of legal professional privilege.

I presume Telstra maintains the position espoused in its letter of

ti february L997, namely, that there is no basis for making afi ^srard in the

claimant's iavour and that I should find accordingly.

In my lener of 18 February 1997,I foreshadowed four possible

determinations which I could now make. This remains the case. I believe

it would assisr me in determining which of these options I should follow if

Telstra were to make the disks available to the claimant'

I am not in a position to judge whether Telstra's claim of legal professional

privilege is well-founded. I do believe, however, that there is no reason

i*tty *i. disks should nor be made available under the conditions proposed

by tebtra. This will clearly be the most expeditious manner of progressing

this arbitration.

I accordingly direct that, subiect to receipt from the claimant or his

solicitor oFwrinen confirmation that he will comply with the qualifications

set out below, that the computer disks known to Telstra as "lscorer'xls",

"2score.xls" and "mgscor2.xls" be made available tO the claimant.

Leve l  21 .459 Co l l ins  S t ree t ,  Me lbourne 3000,  Aus t ra l ia .  Te lephone:  (61-3)  9617 9200.

Facs imi le :  (61-3)  9617 9299.  C.P.O.  Box  1533N,  Melbourne 3001.  DX252,  Me lbourne.

d a t u i n

268r1996685_GLH/KS tma i l :  Ma i l /hunt .hunt@in ter law.org

The Australian Memb€r of Intedaw. ,n interndliondl association of indeDendent law firms . Asia Pacific . The Americas ' Europe ' The Middle East
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The qualifications are rhat:

prior to release of the disks to the claimanr, the claimanr (through
his representatives) must acknowledge in writing that by releasing
these modifiecl files, Telstra has not waived its privilege in relation to
the whole files or any subsequent versions and that rhe claimant will
not raise any argument to the contrarl; and

the claimants will treat the files and the informarion contained in
them as confidential and shall only use them for the purposes of this
arbitration.

(b)

I require the claimant, through his representative, to indicate on or before
Monday 7 April 1997 whether these conditions are acceptable. In the
event rhat I receive confirmation that the conditions are acceptable, I shall
direct Telstra to make the disks available within 48 hours.

Yours sincerely

,-'-' ,tz
. {-" --'/-.- -'

c,ofD6N rruGnrs

cc VHunt,J Pinnock, P Bartlett, LMcCullagh, S Hodgkinson

1r996585_CLFyKS 26



1 April 1997

- \. frra'"
€-N uQfr,M^*@ -AXNtur^*,

r  r  t  r .  .  v f  P"%/C,n,  ^

Hmt a Hmt .)t' - '11$*;:",*"
t A w Y E R s 3]::fl,i,1l'":''

David P. Cmper

lni;f'ffi
Wayne 8. Cahill

our Ref: GLH !:""11"""#i*t"
Matter No: 5rz69(n 

william P o'Shea

Consultents
Kenneth M. Martin
Richard J. Kellaway
Craeme l. Armstead

Asmials
Francis V. Gallichio
lohn D.F. Morris

Mr \Tilliam R Hunt
Hunts
Solicitors and Consultants
358 Lonsdale Street
METBOURNE VIC 3OOO

Dear Mr Hunt

ARBITRATION - GOLDEN MESSENGER AI\[D TELSTRA

I have perused the submissions of each party in relation to the production
of further documents by the other.

I have noted the offer by Telstra, in its letter of 74 March 7997, to make
available certain computer disks requested by the claimant, subject to
specific conditions. In this regard,I note Telstra asserts the disks are the
subject of legal professional privilege.

I presume Telstra maintains the position espoused in its leffer of
12 February t997, namely, that there is no basis for making an a'ward in the
claimant's favour and that I should find accordingly.

In my letter of 18 February 1997, I foreshadowed four possible
determinations which I could now make. This remains the case. I believe
it would assist me in determining which of these options I should follow if
Telstra were to make the disks available to the claimant.

I am not in a position to iudge whether Telstra's claim of legal professional
privilege is well-founded. I do believe, however, that there is no reason
why the disks should not be made available under the conditions proposed
by Telstra. This will clearly be the most expeditious manner of progressing
this arbitration.

I accordingly direct that, subiect to receipt from the claimant (or you on
the claimant's behalD of written confirmation that he will comply with the
qualifications set out below, that the computer disks known to Telstra as
"1scorer.xls", "2score.xls" and "mgscof2.xls" be made available to the
claimant.

The qualifications arc that:

Leve l  21 ,  459 Co l l ins  S t ree t ,  Me lbourne 3000,  Aus t ra l ia .  Te lephone:  (61-3)  9617 9200.

tacs imi le :  (61-3)  9617 9299.  G.P.O.  Box  1533N,  Melbourne 3001.  DX252t  Me lbourne.

11997838_GIH/AC E m a i l :  M a i l / h u n t . h u n t @ i n t e r l a w . o r g

The Australian Member of Interlaw, an international association of indeoendent law fkms . Asia Pacific . The Americas . Europ€ . The Middle East

m c l b o u r n e

s y d n c y

t l d n e !  u e s t

b r i s b a n e

c a n b c t r a

n c u c a s t l c

represented in

a d e l a i d c

d a r w i n
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(a) prior to release of the disks to the claimant, the claimant (through
his representatives) must acknowledge in writing that by releasiig
these modified files, Telstra has not waived its piivilege in relatiorito
the whole files or any subsequent versions and that tlie claimant will
not raise any argument to the contrary; and

(b) the claimants will treat the files and the information conrained in
them as confidential and shall only use them for the purposes of this
arbitration.

I require the claimant, through you, to indicate on or before Monday 7
April 1997 whether these conditions are acceptable. In rhe event that I
receive confirmation that the conditions are acceptable, I shall direct
Telstra to make the disks available within 48 hours.

Yours sincerely

c c E Benjamin, J Pinnock, P Bartlen, L McCullagh, S Hodgkinson

1L997838_GLWLC 26?



Our Ref: 3199.doc

2 April,1997

Attention: Dr Gordon Hughes

Hunt & Hunt
Level 21/459 Collins Street
Melbourne Vic 3000

@OLDEN
TELEPHONE (O3) 9257 7099

FAX (03) 9287 TOOt

493-495 QUEENSBERRY STREET
NORTH MELBOURNE VICTORIA 3O5I

PO. BOX 3]3 NORTH MELBOURNE 3O5I

Dear Dr Hughes,

Re: ARBITRATION - GOLDEN AND TELSTRA

I am in receipt of your facsimile dated 1 April 1997 regarding my request for discovery of
documents from Telstra, sent to my solicitor.

I note Telstra still asserts that the requested disks are the subject of legal professional
privilege.

I still maintain Telstra are wrongly claiming these disks are the subject of legal professional
privilege which is in accordance with the legal advise I have received.

I appreciate you are not in a position to judge whether Telstra's claim of legal professional
privilege is well-founded.

I understand you are only prepared to direct Telstra to supply the requested disks to myself
if t totally accept your qualifications which are:-

a) prior to release of the disks to the claimant, the claimant (through his representatives)
must acknowledge in writing that by releasing these modified files, Telstra has not
waived its privilege in relation to the whole files or any subsequent versions and that the
claimant will not raise any argument to the contrary; and

b) the claimants will treat the files and the information contained in them as confidential
and shall only use them for the purposes of this arbitration.

ln order to enable me to finalise my claim and progress my arbitration, I accept the
Arbitratols qualifications and undertake to treat the files and the information contained in
the disks as confidential and shall only use the information contained in the disks for the
purposes of this arbitration.

m Schorer

270E Benjamin, J Pinnock, P Bartlett, L McCullagh, S Hodgkinson

A Division ot G.M. (MELBOURNE) HOLDINGS PIY LTD. A.C N. 005 905 046
IMPORTANT: WE ARE NOT COMMON CARRIERS. The Cotrjer directs your ottention io ils troding TERMS AND CONDTTIONS OF

CONTRACT which oppeor on the I?EVERSE SIDE OF THIS DOCUMENI l i is ,n your interests to reod them 1o ovoid ony loter confusion.

You
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9 April, 1997

Dr Gordon Hugtrs
Huar andHunt
klvycrs
I'rllrel 211459 Collins Strcet
MELBOURNEVTC 3OOO

rFtstra

Telephone

@oottooz
97 A4.A9P}I'

Cusiomer ResPo
Unit
Commercial
Consumer

Level 37
242 Erhibition Str
Melbourne Vic.

(03) 634 2977
Facsimile (03)
3235

3  6 3 2  0 9 8 5

,/firficcimilc: 
(03) 617 e2e9

Dear Sir

Arbitretim - Golden Mcssengcr

I rcfer to tbe frcsirnilc from Mr Schorcr rc you dated 2 Apd 1997 rnd ro the fac.simile from Mr Hunt

ro you dated 3 April 1997-

I arn oot sati$eal that fte undertakiag provided by Mr Schorer in his hcsimilc of 2 April 1997

adepaccly rcsponds to tho issuos raised inyonr letter of I April 199?,

Whilc Mr Schorer starcs rbat he accepts the quahficatioos set otrt in yout lott€r he docs not poutivclV

state that hc aclnowledges that Telstra is not rvaiving iS privilege in relation to the wholc files or ary

subsequent vesioos or that hc ac}nowledges that be will not raise etry argumeors to the contrary-

This matter could be simply addressed by Mt Schorer or by Mr Hunt writing to you and stating tMt'

fufiher to Mr Schorcr's letter of 2 April 1997, Iv{r Schorer:

l, Actnowledges that ry rebasing thc modified filcs. Tclnra has nor waivd its privitrege in

relAion fo rbe whole of thc fites-or arry subseqnenf versistts and that Mr Scholtr will not raise

ally argrnnEns to tbs confrary, ald
2. that Mr Schorer will trcet the files arrd tlre inf,onnafon contained in them as confidential and

shall only use rhem for thc purposes ofthis arbiuation.

Oucc an rmdertafting in thc abow form is givcn, Telsu-a will provide Mr Schorer with the disks

songht.

Ilirector - Constner Affeirs

cg SeeoverDage

27r
Telstra CorPoratlon Limil6d
ACN 051 775 556

/rB-GI{047.DOC



Ivtr Graham Schoret
CollenTnnsport Agescy
493495 Queensberry Street
NORTH MEIAOURNE \IIC 3O5T

IP GROUP
APR A9 '9?

Mr JobnPinnodk
Tclccommunications Industry Onbudsnan
321 Exhibitioo Sueet
MEI.BOURNE VIC 3OOO

.rty fecgimilc: (03) 9277 8797

Mr PeterBartlett
MinterEllison
40 Maltcet StrEct
MEI.BOURNE VIC 3OOO

By frcsinilez (0t)1229 262r

@ooztooz
z4rZ.gPn

,/r,^"anr: (B)9:x7 ioor

Mr WmRlftrnt
Huats' Solicitors
358I-orsdele Suaet
MELBOURNE VIC 3OOO

By fasrimile: (03) 96?0 6S9t

/TB.GHO4?.DOC 271
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HmtaHmt
T A W Y E R S

PartneI
Oavid M. Scarlen
Edward S Boyce
,ames C.F. Harrowell
Gordon L Huthes
Oavid P. Cooper
lan 5. Craig
Peter l. [win
wayne 8. Cahill
Naille G.H. Debe
Grant D. S€non
William P. O'Shea

Co$sultanls
Kenneth M. Martin
Richard J. Kellawav
Craeme l. Armsteao

Airoci.l€a
Francis V. Gallichio
lohn D.F. Morris

15 April 1997

Mr E Beniamin
Director
Consumer Affairs
Telstra
Level 37
242 Exhibition Street
Melbourne

Our Ref: GLH

Matter No: i1269ffi

Dear Mr Benjamin

ARBITRATION . SCHORER

I acknowledge receipt of your letter dated 9 April 1997. t do nor
necessarily agree that the claimant's response is inadequate. I would be
prepared to accept that the intention of his lener dated 2 April 1997 is to
accept the conditions initially proposed by Telstra.

Given that you have raised concerns, however, I shall ask Mr Hunt to seek a
brief written confirmation from his client thar he is willing to provide an
acknowledgement and undertaking in the terrns set out in your letter of 9
Aprll 7997.

Yours sincerely

cc. ,WH\rntjJ Pinnock, P Bartlett, L McCullagh, S Hodgkinson

Leve l  21 ,459 Co l l ins  S t ree t ,  Me lbourne 3000,  Aus t ra l ia .  Te lephone:  (61-3)  9517 92OO.

Facs imi le :  (51- l )  9517 9299.  C.P.O.  8ox  1533N,  Melbourne 3001.  DX252,  Me lbourne.

111009659_GLH./KR Emai l :  Ma i l /hunt .hunt@in ter law.org

n c l b o u , n c

r l d n c y

t y d n c y  u c t t

b r i s b a a :

c a n b c r r 4

n c u c a s r l e

repT€5€nte6 rn

t d c l a i d :

d a r u i n
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IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directe your attention to tts tiadtng TERM3 ANDcoNDlrloNs-9F coNTRAcT. lt ls ln vour tffislg luead rhem to avoiri any lotor confueion,

To: Dr Gordon Hughes

Company: Hunt & Hunt
From: Graham Schorer

Mailod: Yes( )  No( X )

Date: 17 April 1992
Our Ref: 32'rs
Fax No: (03) 9617 9Z9g
Totaf Pages (nctudtng naaderl: f,

lha|nformat lon lnth iaT:TF-L.^?. , ' :s ron, .Pf f ion|y foru$o ' lh . |hd 'v idudorcnl | tynem.d
rDovr. ll you arc not thc Inhnded reclplent, please coll Uy tilcptronc thc sonder Inrneoiatety upon tecelvlng ihlc facslmllc as anydlrmmlnatlon, copying or wc of lhc Inionnrtlon lc crla|y prohllrheri,

" lear Dr Hughes,
( ' /

Arbitratlon . Telstra / Golden re Dlrectlon for Dlecovery of Documents.

I refer to the Telstra facsimile sent to you dated 9 April 1997 and to your facsimiles to Mr W Hunt
and Telstra both dated 15 April 1997.

As to th6 content of Telstra's lettor of 9th April 1997 to you, this letter is now to be read w1h my
letter of 2 April 1997 as having added to it the words required by Mr Benjamin thus:-

I acknowledge that by releasing the modified files, Telstra has not waived its p1vi6ge in
relation to the whole of the files or any subsequent versions and that I will not raise any
argument to the contrary; and

I willtreat the files and the information contained in them as confidential snd shalt only use
them for the purposes of this arbltration.

" 
v{ris letter is not to be taken as an acknowtedgement that Telstra does have the privilege lt claims
nor is this letter to be taken as an acknowledgement to my detriment or the detriment of any of the
claimants in this arbitration In respect of any matters the subject of FOI procedures alreadyset in
hand or which may later be set in hand.

273
Voice: (03) 1287 7099
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Page No. 1
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cc: Seeoverprge

cc: Mr Graham Schorer
Crolden Transport Ageocy
493 49 5 Queensberry Sreet
NORTH MELBOURNE VIC 3O5I

By facsinile (03) 92E7 7001

Mr WmRHunt
Hunts'Solichors
358 Lonsdale Strea
MELBOURNE VIC 3OOO

By fecsimile (03) 9670 6sgt

IP GROTIP
j APR 18 '97

I
I
I
1
I
I

. l

i
Mr John Pinnock
Telecomsrunications Industrj' Ombudsman
321 E rhibition Strpet i
MELBOURM VIC 3OOO I

I

By facsimilc (03) 9277 fin

' {Jvu a/ vv a
a?ta3PY

MrPeterBartl*t
ldinterEllison
40 Ma*et Street
MELBOTJRNE VIC 3OOO

By fecsiurile: (03) 9229 252t

i
I

;|
I
I
I

.{{-

schorer/IFd|04E.DOC 273
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18 April 1997
Our Ref: GLH

lvlatter No: il169fi}

Mr E Benjamin
Director
Consumer Affairs
Telstra
Level 37
242 Exhibition Street
Melbourne Vic 3000

Dear Sir

ARBITRATION . SCHORER

You will have received the claimant's facsimile dated 17 April 1997,
addressed to me.

Assuming.Telstra is satisfied with the claimant's acknowledgement, I would
expect Telstra to make the disks available to the claimant within 4d hours as
directed in my letter of 1 April 1997.

Yours sincerely

cc. -W Hunt; S Hodgkinson, J Pinnock, p Bartlett, L McCullagh

Level  21,459 col l ins s t reet ,  Melbourne:000,  Austra l ia .  Telephone:  (6r-3)  9Gl  I  g2oo.
Facsimi le:  (61-3)  96r  7 9299.  c .p.o.  Box 1533N, Melbourne 3001.  Dx2s2,  Melbourne.

r1.r0r3647 _GLHIKR E m a i l :  M a i l / h u n t . h u n t @ i n t e r l a w . o r g

rhe Australian Member of Interlaw, an international association of independent law firms . Asia pacific . The Americas . Eufope . The Middle East

Prrinerc
David M- Scarlelr
[dward S Eoyce
James C.F. Harrorvell
Gordon L. Huqhes
David P. Cooper
lan 5. Crrig
reter l. Ewin
lvavne B. Cahil l
Neville C.H. Oebnw
Grant O.Sefton
Will iam p. O'Shea

Consultanls
Kenneth M. Martin
Richard,. Kellawav
Graeme ,. Arm5tead
Melissa A. Henderson

Associates
Francis V. Call ichio
,ohn D.F. Morris

m e l b o u r n e

t y / n c 1

t t d n c J  w t t t

b r i t b a n c

c A n b t t r a

n c w c d t t l a

repretented rn

a d c l a i d c

d a r U i v

27lrF
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Customer Respo
Unit
Commercial
Gonsqmct

r,eielSr
242 Exhbiton Sr
Melboume Vic.

(03) E34 2sZ
Facsimile (03)
3235

ft Aprd, 199?

Telephone

Dr Gordon Hughes
Hunt and Flunt
Lauryers
Level 2l/459 Collins Srreet
MELBOURNE VIC 3OOO

By fecsimiler (03) 6t7 9299

Dear Sir

Arbitration - Crolden Mcssenger

I refs to the facsimile fiom Mr schoren to you darcd 17 Aptn pg7.

On the basis of the acknowlcdgment set out in thst l*ter and in Mr Sc,hol.s,s letter of
2 April 7997, Telstra will make the disks available to Mr Schorer, by no later than
close ofbusill,rgtal Agrillgg7. r

Tcd
Ilirector - Consurner Affein

Yours
(v^

scborer/IB,GH0a8.DOC

Lzt*s
l!

TolgtrC Corgo rrtion Lirn tted
ACtf 05r v5ss6
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@OLDEN
Our Ref: 3222.doc

18 Apri l ,  1997

Attention: Dr Gordon Hughes

Hunt & Hunt
l-evel 21, 459 Gollins Street
Melbourne VIC 3000.

By facsimile (03) %17 9299 and post'

TELEPHONE p3) 9287 ?cfr.'

FAX (031 928t ?U)l

493. A95 OUEENSBE RTW STREET
NORTH MELEOURNE VICTON|A 3051

PO. BOX 313 NORTH MELBOURNE 3O5I

Dear Dr Hughes'

.-t I refer to Telstra's facsimile to tho Arbitrator dated 18 April 1997-

r'l'\
It is pleasing that Telstra will make the disks available to Golden by no later than

close of business 21 APril 1997'

\ tl am concerned that Telstra will supply Golden disks with data deleted as suggested
\ 

linjelstra,s 14 March 1997 correspondence to the Arbitrator.

Golden,s discovery upon Telstra does encompass all of the data contained within the

disks that Telstra have in their possession'

Tefstra has contested Golden's right to discovery by claiming legal professional

Privilege.

Grahamschorerhasmetat |ofTe|stra,srequirement3 'a^ ldprovis|ons.regarding
confidentialliv ana restricted use of information contained in the original disks'

.J
r f Golden draws the Arbitrator's attention to the fact that-

;"a"** never agreed to Terstra's condition for Terstra to derete data from the

unabridged disks,

nor are Golden prepared to accept disks containing an abridged version of the

Jata contained in the originaldisks'

Golden has met all of Telstra's undertakings on the basis that Golden are

provided with the unabridged minored copy of thg original disks-

\

rf Terrtra do intend to suppry Gorden with an unabridged version of the data

contained in the original diskg, fe6fra snoutd provide the Aibitrator with a copy of an

unabridgeo version?the data *ntaineo in tn'e original disks to enable the Arbitrator

to decide whetnei r"rstra Jie entitt|o'io irpply c6lcen with an abridged version of

in" O.t" contalned in the original disks'

l^1d88:SB L6,
I0 'd  9 I0 'oN

rMx),rANr: wr. ^,,E r\rorc<)MMeN.^,3q$,13lii['r]',i",k.ljfiffiJ$tsl{]lPff'.{ft}G?'X'.ffiS;'%?
(:oNm^cr ,;til ,rpiiiriii,iin",.l!uta.n *,oo Liii'ii,ltj.>.:irutNr lr iri'r wr, rrrryelB rr) (tr]('t r|''.r; ro ':\'ol'tT 

|ryy>I

8r udu I lJ
60:  Z l  26 ,  UdU 81  10012826-90 :0 I  N l0 l09
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Fr.lf this event does take place, I will formally request that tho Arbitrator directs Telstra

io-froviae him wtth the unabridged disks to enable him to make an lmpartial

assessment as to whether Telstra are entitled to detete data from the disks given

tnat Golden has met all af Telstra's requirements and provisions regarding

confidentiality and restricted use of information contained in the disks.

please advise if you require any further ctarification or submission in. relationship to

the matters raised in this letter'

/':;'\
1 . . :

Sqhorer

27r
rpo*,^Nr: * * yr. ffimbffift lh##,ffi };#Hffi#ff.tiffi

Ccf\tttrl(t whl'n oppf,ot (,1 llt']

Ad66t9@ 26,
ao 'd  9 I0 'oN
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22nd April , L997,

RE: COT CASES

On 21sE April several t imes aEtending Sehorer who phoned
having sent an example of the disk discovery. Two colums
were heavily bLacked out rendering che disks of no value at
a1l. Extrapilated from the computer disks on to type they
turn out to be useless for Ehis purpose.

I suggested chat he consider an application Eo Ehe Court or
to the Appeals peopLe.

276n
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Dear Dr Hughes,

fThe Telstra disk supplied to GOLDEN in accordance with your directive has had 9 columns of- data deleted, leaving only 6 columns of data of little relevance to GOLDEN.

Enclosed with this facsimile is a one-page example that accurately mirrors each page printout
from the disk.

I formally request for the Arbitrator to give consideration to arrange for a directive hearing
between Telstra and GOLDEN in the Arbitrator's presence to enable this lesion of data to be
rectified.

Should you require any further information or clarification, please do not hesitate to make contact.

/'/
Yours sincerely;'-,,'-7;t

-V/r-"--'/ r/
Osranam Fchorer

2z6a
Page No. 1

493-495 Queeruberry Street, North Melbourne Vic. 3051

-/A\XIE D. Transport Agencyf{ L{/caytiT
A D i v i s i o n o f G . M ' ( M E L B o U R N E ) H o L D | N G s P T Y . L T D . t n f c w

fMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to its trading TERMS AND
CONDITIONS OF CONTMCT. ltis in yffierests to read them to avoid any later confusion.

To: Dr Gordon Hughes Date: 24 April, 1gg7
Our Ref: 3230

company: Hunt & Hunt Fax No: (03) 9617 gzgg

From: Graham Schorer Total Pages(rncrudinsHeader): 3
Mai led :  Yes (  )  No (  X  )

T h e i n f o r m a t i o n i n t h i s f a c s i m i | e i s p r i v a t e , o , . u o n | y f o r u s e o f t h e i n d i v i d u a | o r e n t i t y n a m e d
above. lf you are not the intended recipient, please call by telephone the sender immediately upon receiving this facsimile as any
dissemination, copying or use of the information is strictly prohibited.

Voice: (03) 9 287 7099 Fax: (03) 9287 7001



GOLDEN
FACS IMILE TRANSMISSION

sssriJ Jsfiii! *a-,a,,,,a],,-*

DATE: 17 April1997

TO: Dr Gordon Hughes
Hunt & Hunt
Arbitrator
By facsimile: (03) 9617 9299
& Hand Delivery.

Arbitration - TelstraRE:

FROM: Graham Schorer
Facsimile No: (O3) 9287 7001
Telephone: (03) 9287 7099

Mr John Pinnock
TIO Office
Administrator
By facsimile: (O3) 9277 8797

Mr Peter Bartlett
Minter Ellison
Special Counsel to the Administrator
By facsimile: (03) 9229 2621 /

Lanes Telecommunications Pty Ltd
Technical Resource Unit
By facsimile: (08) 8364 5335 /

MrJohn Wynack
Commonwealth Ombudsman
By facsimile: (OG) 249 7829 '/

CC: Mr Ted Benjamin
Telstra
Director Consum er Affairs
By facsimile: (03) 9632 3235 v

Ferrier Hodgson
Accounting Resource Unit
By facsimile: (03) 9629 8361 /

Mr W R Hunt
Hunt's Solicitors
Byfacsimile: (03) 9670 6598,/

2t6a
PRIVACY AND CONFIDENTIALITY CLAUSE

The information in this facsimile is private, privileged and strictly confidential and intended only for use of the individual or entity named above.
lf you are not the intended recipient, please call by telephone the sender irunediately upon receiving this facsimile as any dissemination,

or use of the information is
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fielstra
Regulatory & Extsrnal AffEirt

Level 37
14? Fxhibition Sheet
Melboume Vic. 3000

Teteghone (03) 9634 2977
Facsimils (03) 9632 3235

Dear Sir

Re: Arbitration - Goldeu Meseenger

I refor your letter dated 22 Aprit 1997, received at the 'lose of business on 23 April 1997'

Irr retation to Mr Schnrer's letter of I8 A)ril, I respOnd aS follows:

I tn my leuer of 14 Marsh lgg?, it rvas made clear thrt'

L i the disks had been prepared at the fequest of Tslstra's dioitoro' for the sole

purpose nf rhe arbiiration and are prinitesea. Telstrr does not waive its claim'for

privtlege;

1.? the disks contained Telstra's analysis of each document and references which

would identi8 the person wtro pirformed the arnlysis' Thc anolysie snd the

identity 
"f;;-; 

;Jrfbi*iog tftu analysis would be deleted from the disks provided

to the Clairnant;

I .3 in releasing the rnodified files Telstra was not waiving its privilege' Accordirrgly

Telstra re{uired Mr Schorer to provide ce*airr urrdertakings;

2, 't'he letter of 14 M*rch 1997, which wa$ copied to Mr Schorer' made it clear that only

the rnodifred fileswould be released to the c-laimant, At no time prior to his letter of l8

April 1997 has Mr Sohorer objected to this'

3, It is therefore inconect for Mr Schorer to coftend that he bas met all of Teistt*'s

required undenakiugs iurd should tb.erefora be provided with an unabridged version of

the diEks'

24 April, 1997

Dt Gordon Hughes
Hunt & Hunt
Lawyere
Lxvel2t
459 tiollins Sueet
MELBOI,IRNE YIC 3OOO

By facsimile: (03) 96L7 9299

272
fclstra GorPorrtion Lifi ltEd
ACN 061 776 55SSvLs'allf &'GllO49.DOC
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Yours faitiifullY

Pasc 2-t

4. Telstra maintains its clairn for privilege and agarn reiterates its concern that thc claimunt

is rrsing the issue 
"a;; 

prod.,..tion nithese files as an E1cuse to delay the conduct of the

arbitratiorr. T.lstra ha; provided the Claimant wrth the information requested for the

purpose ot proFessing ttre ar,bit^ratic,n. Telstra however has no obligation tc prolide the

Claimaut *rth 
"i;6 

privileged doqrments and does not propose to provide the

Claimant with the unmodified files'

In relation to the Claimant,s letter to you of 2a April 1997, Telstra opposes the convening

of a Directions gearir,l L sought by it,e Claimant, us t5e bosis upon which and the forrn in

which tlr,e disks *erJo be ptiuiA.O to the Claimant were olearly set out by Telstra and

accepted by rhe Cl"iil. 
'itre 

Clairnant simply seeks to reopen an iuuus whish was

resolved with his agfeemenl'

2zz

, l  n
/^//'/tu*

{ /
Tcd Bcnjnmin
Director' Consumer Affeirs

Mr Graharn Schorer
Golden TransPort AgencY
493 49 5 O.ueensberry Street
NORTH MEI.BOURNE VIC 3O5i

By frcsimite: (03) 92t7 7001

hfr Wm R Hunt
tlutrtst Solicitors
358 Lonsdale Street
IVTELBOURNts VIC ]OOO

By facsimile: (03) 9670 659E

Mr John Pinnock
Tclccommunisations Industry Clrnhr rdsman

321 Exhibitian Steet
MELBOURNE VIC AOOO

By facsimile: (03) 9277 8791

M.r Peter Bartlett
Minter Ellison
40 MukEt Street
MELBOURNE VIC 3OOO

By faccimitc: (03) Yzzsz6zt

\aharort8 GHWFnn('



Wrl. R. HUNT, Mr,., rr.B.
souoroR

CONSULTANT:
F. l. R. HUNT, e.,\.. t-r-.s

HUNTS'
SOTICITORS AND CONSUTTANTS

MITCHELL HOUSE
.]58 LONSDALE STREET
MFLBOURNE 3OOO
(cNR. TLIzABETH & t.ONSDALE STREtl5)

PHONE: 9670 5594'
FAX: 9670 6598

YOUR REF.
WRH:DF

OUR REF.

28th  Apr i l  ,  L997.

MEMO: GRAHAM SCHORER
FAx TO | 9287-700L

Please ring me about the fol lowing which is a part ial
re-draf t  o f  the proposed FOI Appl icat ion (dated 18th Apr i l
1-997 ) to Kearney.

The suggested a l terat ions Eo the draf t  are: -

Re:  Paragraph 1
@inutes of  Tels t ra meet ings re la ted to
identifying various meEhods or ways by which Telstra could
invest igate and mainta in e lect ronic  (or  oEher)  survei lance
o f  C .o .T .  members t  ac t i v i t i e s .

Re:  Paragraph 2
f f iages,  notes,  d iary  ent r ies of  or  to  Mr.  Frank
Blount, Mr. Doug Campbell,  Mr. Paul RLzzia, Mr. David
Krasnoste in,  Mr.  J im Holmes,  Mr.  Michael  Monta l to ,
Mr.  Char l ie  ZoL and any other  Tels t ra personnel  which re la te
or refer to engagemenE and/or use by whatever means by
Tels t ra of  serv ices by INGE Detect ive Agency.

Re:  Paragraph 6
ff igtt in the second l ine insert rfor relating
E o t t .

Please ring me when read.

I understand we are not dealing with the other proposed
let ters for  the moment.

Yours t ru ly,

| __-4

HUNfS

278n



Our Ref: 3216.doc

8 May, 1997

Attention: Mr Rod Kearney
National FOI Manager
Tefstra
Cnr Exhibition & Lonsdale Sts
Melbourne VIC 3000,

Dear Mr Kcarney,

Re: Ncw FOI Appllcation tltbd

Telstra Engagement of "INGE' DETEOTIVE AGENcy pry LTD for the
Survelllance of Journalirt! rcportlng on C.o.T. matterg withln Audio,
Vlsual and Prlnt Medla.

GOLDEN formaffy requests the supply of copies of all documents within Telstra
associated with the "INGE" Detedive Agency Pty Ltd for the calender year periods of
1992,1993, 1994, 1995, 1996 & 1997 to current date.

The scope of this FOI request includes copies of:-

1. The agenda and minutes of Telstra meetings convened for the purpose of
identifying alternative methods or ways Telstra could investigate and maintain
electronic surveillance of Journalists reporting on C,o.T. matters within audio,
visual and print media.

All E-mails, messages, diary entriEs, notes of or to Mr Frank Blount, Doug
Campbell, Paul Rizzio, David Krasnostein, Bruce Akhurst, Jim Holmes, Michael
Montalto and Charfie Zoi, written comments exchanged between Telstra
personnel, relating to Telstra's engagement andlor use of 'INGE" Detective
Agency.

The agenda and minutes of meetings between Telstra and "INGE" Detective
Agency Pty Ltd.

Allcorrespondence between Telstra and "INGE" Detective Agency pty Ltd.

All"INGE" Detec.tive Agancy reports provided to Tefstra,

All copies of hard disks, tapes and/or transcripts craated by "INGE" Detective
Agency provided to Telstra as a r€sult of electronic surveittance of Journalists'
conversations with C.o.T. members, Polilicians, and their activities.

2.

4.

5,

6.

2ts b
.=.W1 8A AULI
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7 ' All of Teletra documents identifying the Telstra personnel aware of Telstra,s
engagement of "INGE" Detective Agency to investigate, monitor and engage in
the electronic surveillance of Journalists' conversations and activities.

8. All of Telstra documents identifying the Telstra personnel who authorised
Telstra's engegement of "INGE" Detectivc Agency.

9. All of Telstra documents identifying the Telstra personnel responsible for the day
to day Management of the Telstra engagement of the "INGE, Detective Agency.

10,Afl of "INGE' Detective Agency invoices and statements rEceived by Telstra for
services provided to Telstra,

1 1. All of Telstra accounting records of payments made to "INGE" Detective Agency.

12.The agenda and minutes of Telstra Board meetings addressing the issue of
Telstra using private detective agencies to investigate and/or monitor the
activities of Journalists reporting on C.o,T. maflers.

13. All of Telstra Files kept on Senator Ron Boswell.

14. All of the Telstra flles kept on Neil Mitchell, Clinton porteous, euinton Fogerty, Jill
Singer, Pauf Maloy, Kirsty Simpson, Ben Potter, Fia Cummings, Helen n4eieaitn
and Steve Lewis.

Enclosed is a Golden chegue for thirty dolfars ($30,00) to register this FOI
application, drawn on the ANZ Bank, Cheque No._

I formally request that Telstra waiver all processing costs and charges associated
with this FOI application on the grounds of financial hardshlp and as the subject
matter associated with these files is of public interest. Telstra has afready accejtea
the Commonwealth Ombudsman's recommendations that FOI applicationi lodged to
obtain documants to be used in the FTSP and FTAP processes should be supplied
free of cost.

Should you require any further informatlon, please do not hesitate to make contact.

Yours slncerely,

Graham Schorer

lztl.d!{.'ht rn$tlrtloLar!,

-- ' '- l ,JdTE:EA L6, 86 AUl^l--
FI 'd  200 'oN T9 :S I  Z6 ,AUl^ l  80 IOOLLSZ6-90 :  ( I
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Graham Schorer & Alan Smith
FAX INTERCEPTION EXHIBIT 3

PREPARED FOR ALLEN BOWLES. JANUARY 2OO7
Towards the end of September 1993 | advised Graham Schorer that I had received a
telephone callfrom a lady in Cairns, Queensland, followed by a letter I believe to be
from the same person. The letter was badly written, but the phone call was very much
to the point and warned me not to enter into litigation with Telecom because their
lawyers had easy ways to access a claimant's legal documents during litigation.

Late in May 1994 | went with Clair Allston of Waterford Farm in Yarra Junction, Victoria
to a meeting with Wanruick Smith, then the TlO. Ms Allston, who is wheelchair-bound,
described to the TIO the many problems she was experiencing with her own telephone
service, along with similar problems she had when trying to phone me. At this same
meeting I warned Warwick Smith that I believed I should not be involved in the Telstra
arbitration process while my privacy complaints (which were part of my pending
arbitration claim) were still being.investigated by the Australian Federal Police (AFP). I
also explained that I could not properly complete my arbitration claim until the AFP had
lcompleted their findings.
I
lAt a later impromptu meeting with Warwick Smith, at Tullamarine airport, l again alerted
lnim to my concerns regarding the AFP investigation and the way my arbitration claim
lwas being affected because the AFP had not yet completed their findings. The TIO told
lme that he understood my concerns; that he had reached the conclusion that Ann
lcarms and I were not paianoid in relation to issues of interception; and that the AFP's
ItinOings would be made available under the confidentiality agreement included in the
lFast Track Arbitration Procedure rules. None of the AFP's findings were ever provided,
leither by the AFP or the TlO, to enable me to correctly complete this part of my claim
I
lThe information included in the documents called \Dlerceplionl" and "!-nl9,rep!!9n Fax
lexniOit t A Z" show that Telstra has learnt nothing from the 1994 AFP investigations
linto the COT interception issues.

,S.ilisffi,. "'I;.,.,.ffi'_. 5-o
: ; r I  ; ' i l  '  

: ,eOt i IENf, '  . , ' ' , . ,_ l$ i ,
4 May 98 fVilliam Hunt,

Solicitor
Sraham
Schorer

lonfidential legal information faxed from Mr
Hunt's office to Graham Schorer's office at
Golden Messengers.

Comment:
Note the correct business fax identification of
Will iam Hunt 61 3 96706598.

25 May 8 Will iam Hunt,
Solicitor

3raham
Schorer

3onfidential legal information faxed from Mr
Hunt's office to Graham Schorer's otfice at
Golden Messengers.

Comment:
Between sending the fax recorded directly
above (4th May 98) and this fax (25 May 98)
Telstra put William Hunt and Godfrey and
Godfrey onto FaxStream 1 - without
oermission. (see below). Godfrey and Godfrey

Privacy Issues: AIan Smith



shared Mr Hunt's fax service.
29 Jun 98 Will iam Hunt,

Solicitor
Alan Smith I faxed this letter and attachments to William

Hunt. Two of the 7 pages arrived blank,
rithout even any fax identification. On the
second page, signed by William Hunt, there is
a faint square with a cross inside it in the top
iight corner.

Comment:
Ihe information in the letter and attachments
rvas all related to Telstra.

19 Oct 98 Will iam Hunt,
Solicitor

Graham
Schorer

Freehill Hollingdale & Page, Telstra's lawyers,
first sent this eleven-page document to William
Hunt. Mr Hunt then faxed it on to Graham
Schorer.

Gomment:
This information was received via Telstra's Fax
Streamino service

21 Oct 98 /Villiam Hunt,
Solicitor

Sraham
Schorer

fhe same letter as noted immediately above
i19 Oct 98) was faxed again to Graham
Schorer, from William Hunt's office,

Comment:
Ihis information was received via Telstra's Fax
Streamino service.

4 Nov 98 raul Cosgrove,
Jarrister

3raham
3chorer

fhis document was faxed to Graham Schorer
via the same FaxStreaming process. Mr
Cosgrove has told Graham that neither he nor
anyone on his staff has ever authorised Telstra
to put his business onto FaxStream.

5 Nov 98 Wil l iam Hunt,
Solicitor

Graham
Schorer

=ourteen-page legal document sent from
ilVilliam Hunt to Graham via FaxStream

9 Nov 98 Will iam Hunt,
Solicitor

Sraham
Schorer

=ifteen-page legaldocument sent from William
Hunt to Graham via FaxStream

12 Nov 98 Paul Cosgrove,
Barrister

Graham
Schorer

Six page document also received via
FaxStream

10 Feb 99 /Villiam Hunt,
Solicitor

3raham
Schorer

Confirmation that neither William Hunt nor
Godfrey & Godfrey (who share Mr Hunt's fax
service) have ever authorised Telstra to put
their businesses onto Telstra's FaxStream.

26 Feb 99 Alan Smith 3raham
Schorer

3raham's fax journal confirms that only two of
three faxes I sent to Graham actually arrived,
rven thouoh I was charqed for all three.

SUMMARY:
Considering allthe information now on file, including information not yet
tabled, it is now clearly proved that Telstra has selectively intercepted faxes
between my office and Graham's office during 1998 - and possibly longer.

On each of the FaxStream accounts I received I was charged a $20 fee a et Za A
month for a FaxStream service I never requested, authorised or signed for. 

A f 5 L

Privacv Issues: Alan Smith Page 2 of 4



20May,7997

Dr CrordouHugbes
Hrmt & Htrot
Laoyen
I,evel2l
459 Colins Street
MELBOT'RNE VIC 3OOO

By fecsimile (03) 9517 9299

q?lstra
Rrgulrtory 3 Ertrrnel Alhire

Lovsl 37
2tU E$Diton Stcct
MrDounc W. 3000

Telghonc (03) 9334 2t77
Frcclnlle 03) 9632 3235

o Dear Dr Ifughes

Re: Schorcr Attitretion

On 4 Fdruary l9971ou requested nrbrisdons ftom the parties as to the furth€r
docnmeotstion thcy rc$dred to bc ptoduced. By leter datcd 12 Fdruary 1997,
Tdstra ortlioed the docnunots it reqnired from Mr Schorcr. OD l7 March l9g7,Mr
Schorer provided yorr with a list of docuocots which he re4dres Tdstra.to produce.

Mr Schorer has also sought a direction with respect to the prwision ofths edire
versioo of the disks lschorer.xls, 2Schorer.xls and MGSchor2.xls. Telstra respoaded
to the coDsems niscd by IrIr Scborcr oo,24 April 1997. Howwer, uo ruliag has bcen
made.

Telstra is e"ger to progress this matter as elpeditiously as possible and therefore
requests advice as to whcn it could anticipate a ruling from you with respect to the
provision of firther docuneots

Ef,ectively, ud thcse is$es are resolve4 there oan be no further progress of the
arbitration

I look forward to receiving your rulings.

Yours faithfirlly

"fut-^Tdd Bcnjanin
Director 

-Consrmef, 
Af,airs

sc.hom/IB.GI051-DOC

27q
TElrtn CorDonllon umtud
Acil 051 775 St6



23/o i  '97  FRI  08 :58  FAX 61 3  9634 8168

Nlr Crr"ham Schors
Goldeo Trausport Agency
493 -495 QueensberD' Street
NORTII MELBOI,JRNE VIC

By facsimile (03) 9zt7 7O0t

MrlVrnRHunt
Hunts' Solicitors
35E Lonsdale SreA
MELBOURNE VIC 3OOO

By facsimils (03) 9670 659t

TELSTRA LEGAL DIRECTORAT

3051

Mr lohnPinnock
Telecommr.raications Industry Ombudsman
321Exhibition Street
MEIBOI.JRNE VIC 3OOO

By fecsimile (03) 9277 t797

Mr Peter Bartlett
Minter Ellison
40 Market Street
MELBOIJRNE VIC 3OOO

By fecsimile: (03) 9229 2621

@ ooz
nAY ?3 '97 A8:594M

scborcr/TB€H0s1.DOC 27q
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Our Ref: GLH

Matter No:

Partne6
Da!id,U. Scarlett
Edlvard 5 govce
tames C.F. Harrorrell
Cordon L. Hughes
David P. (q6p!1
lan S. Craig
Peter l. Ewin
Wavne B. Cahil l
Nevil le C.H. Oebn€y
Cran( O. Senon
Will iam p. O.Shea

Consultenls
Kenneth Nl. Marrin
Richard l. Kelawav
Craeme l. Armstead
Melissa A. Henderson

Associates
Francis V. Gall ichro
,ohn O.F. Morris

m c l b o ( r 4 e

t t d n c l

t y d n e l  a e t t

b  r  i  t  b  a  a c

c a n b ? r r a

n c u c a s t l c

22May 1997

Mr E Benjamin
Director - Consumer Affairs
Telstra Corporation Limited
Level 37
242 Exhibition Street
MELBOURNE VIC 3OOO

By Facsimilez 9632 3235

Dear Mr Benjamin

ARBITRATION . SCHORER

.

,}J

W" .^

I acknowledge receipr of your lerrer dated Z0 May L997.

On 1 April L997, I ciirected that Telstra provide specified computer disks
to the claimant, subiect to certain qualifications. The qualifications included
an undertaking to be provided by the claimant.

[The claimant subsequently provided an underraking which acknowledged
r, lthat Telstra had not waived its privilege in relation ro rhe conrents of tlie

ldiskettes.

on 18 April 1997, the claimanr expressed concem that Telstra had
previously, in a letter to me dated 14 March L997, undertaken only to make
"modified files" available, meaning that columns would be deleted which
would otherwise reveal Telstra's analysis of each document and the
reference which would identify the person who performed that analysis.
The deleted portions were said to be the subject of legal pqofessionai
privilege.

. fThe claimant suggesteci that Telstra shouid make an unabridgeci version of
Y I the data avatlable to me so that I could decide whether Telstra was enritled

Ito claim legal professional privilege.

I accept that Telstra has complied with my directions of 1 April 7997. I also
accept that if, as Telstra claims, the disks were preparcd at the request of its
solicitors for the sole purpose of the arbitration, they are subject to legal
professional privilege. The claimant's querv relates ro whether rhe claim of
legal professional privilgge is well founded. 

K

Leve l  21 ,459 Co l l ins  S t ree t ,  Me lbourne 3000,  Aus t ra l ia .  Te lephone:  (61-3)  9617 g2OO.
Facs imi le :  (61-3)  9617 9299.  G.P.O.  Box  1533N,  Melbourne 3001.  ox2s2,  Me lbourne.

111044154_GtrUKS E m a i l :  M a i l / h u n t . h u n t @ i n t e r l a w . o r g

rhe Australian Member of Interlaw, an international association of independent law firm: . Asia pacific . The Americas . Europe . The Middle East

a d c l a i d c

d a r w i n

28o
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Telstra is entitled to claim legal professional privilege in these proceedings.
Legal professional privilege exrends to all communication, rrori 

" 
r.;1--=

adviser for the sole purpose of obtaining regal advice or for rn" fufr"re 
"factual or anticipated litigation. Litigation inihis contexr exrends io

arbitration.

The test for establishing the existence of the privilege is the sole purpose
test. As in a court of law, all documents which satisfo this test are exciuded
from evidence for the purposes of the arbitration. f 

".."pt 
that if Telstra

can satisfy the sole purpose tesr, I am nor able to admit rhl disks as
evidence in this arbitration without committing an error of law or
misconduct.

Telstra having made a claim of privilege, it is open to me as arbitrator, or
the claimant, tci question or cross-examine Telstra concerning the claim for
privilege. It is also open to me as arbitrator to inspect and eiamine the
documents themselves to determine if privilege attaches.

I consider I have legal authority, reinforced by clauses 7.5 and 7.6 of the Fast
Track Arbitration Procedure, ro require rhe production of the disks in an
unabridged form so that I can inspect them and decide whether the claim
for legal professional privilege is sustainable. Indeed, the query having
been raised by the claimant, I believe it would be improper for me to
accept Telstra's claim for legal professional privilege without testing it in
this matter.

In the circumstances, subject to one qualification, I propose directingrhat (
f ' e l s t rap roduce thec i i sks tome inanunabr i c iged@
co-operation as necessary to enable me to inspect the contents and
determine whether th".._I .il r<.
founded. The one qualification is that if Tehira *Ghes, t arn prepared ro
hearargument at an oral hearing before formalising this direction.

subject to Telstra's right to seek an oral hearing, I seek the production of
the unabridged diskettes within seven days.

Yours sincerely

cc ,V!I11ntjJ Pinnock, P Bartletr, L McCullagh, S Hodgkinson

1110441i4_GLryKS
28o
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27 May 1997 Telcconrmrmicrtions
Induety
Ombudsmur

,ohn Pinnock
Ombudsman

Mr Crahanr Schorer
Golden Messcnger AgcttcY
493-495 QucensbenY Strcct
NOR'I] I MEIBOURNE 30.5I

Dear Mr.Schorer "

$ale of Lnne l'sleconrmtrtticntions t0 Ericsson Australin

I hqvc rEscntty bcen adviscrl thut l,nnc'l'eleconrmunications busincss lras been purolrased from

paoiri" star by Ericssrrn Australia. 
'llrc settlcnrent took place otl 7 May 1997.

Lane Ielec,ommunioations will rcnt$irr an indeperrdcnt tcteo0nutrunicatious consultancy, f<lnnitlg

purt of the servioes corporute llusiness lJnit of Dricsson Australia'

I huvc been udvisecl that l:lricssoD business sush as equiplnent sulos lQ Tclstra attd other carriers is

conducterl by dillbrerrt llusincss lJnits'

I arn of thc view th$t tlre Arbitrators nnd all parties to the rcmuining arbitrntions should bc

advised of the salc and I enolose a copy of thE press rclcase ann'u'cing rlre purchase lbr your

irrlbrmation. I would [re pleascd fir discuss this with you should you have uny querics.

Yours sincerclY

coNFlR$4Arl0N
OF FAX

@ .-,€d-
-.1-0trN PINNoCK
OMB[,DSMAN

",,, proaidhg inclcpcndnt, iut, htlormal, EccJlt rcsoh*ion of comflain*'

t'r M^''1pxr4J!!=l_

2et
|ll
iln

f,
{

Tele(ommunicalions Industry Ombudsman Lld

ACN 057 634 767
Nallonal Headquarlers
315 f xlribirion Strcet Melboul6g y16'1q7i3 :i000

8or 18098
Collins streel Easi
Mclboutne
vi(loriJ 300o

Ielcphone
Iacsinri le
Tel. Froccall
Fax Freccall

, j t .  , t r  ; t .  i ( . . , .  t 1 , . . " . . '  i 1 , ,

(oil 9277 8777
(03)  9277 8797
1800 062 058
1S00 630 614

' ' : i , . r f '  l u .  , ' l , ,
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30 May, 1997

Dr GordonHuglrec
Ilunt & Htutt
laury$r
Irvcl2l
459 Collios Sueet
MDLBO\IRI'TE VIC SQOO

EY cour{or

I r ; l o  t \ o . u u t  r . u 0
NAY 3A '97 A5:16PN

Thc basis of Tetstra'sthiur for privilegc is sct out in my lctters of 14 Mu'ch ul(l 24 April

t997. Tho tbr* f,il;;ffi;dJ" rrtioilrucrc ,9t rfu in Novcs$cr 1994' tn€f

MrSc,horcrhdagoe,dtothercalr]'kA'titrationPrncegs.ThcfilorcontainTeletrg.s
rnclydr orr,rr.*olri'J**ro-ti. no e""lv* *tt pttro''tto fur ths F'rPoss of rrcisting

Trlrrainttre prrpr*t* oii$ ueons0 inthb ubitrrliuu. 4

In tbrsp oirsunrrrucos, nc[hor Td*re nor itr indoprldont lrgrt rdvisen cr! 8F hsw t'berc

X En rr. *y ocfi*l?iiiil*.o *namr eri"ir.i"lrr proFrlv bocr claicnd'

ifJlffi ;; GoiinJ J-o*'i't' ::1*:1 tri; #;
tumrtrrid out of voul tnind in

/tl4lt0tr.DOC
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€erctra
fugrtlrby lEionrl Allrln

lod t7
2{? Exhhlllon Sferl
M.eormc vlc, 3000

Irlcrli,os (091 toc{ 2et7
Frartnlb (0!} tg3l sZlC

Telgr ir
to prt tho
I ruadviccd

Dear tvtr lfugbcr

Rei Arbitrrtlor'Seltorcr

I rcfs to your lsfrcr drred 22May 1997 '

with respoor, Is opPas to]r1vr rnirundcstoocl Talrtrds poridon iq rclrtion to the

provirioooftht disk to tvfr SohorEr'

As sutod in me letrs of ?'4 Anril lge7"l-t *tit:i$:--{3*.,***ff:;'H:
t iel*."t rolicitoru fotthu solc ofdarUitt ri*, f-dsr'n clains friyfeBg.{or tne

frer rrsrrtsd thet only putr of the dirk are

privitogod.

Irnrdvisedthrtbefotclry.pccrilslf?qf-l1.:1*;11,:'n1i:;,|ffffi;HLfr"-TIff ffi ;H;i'Htffi:;friff'";i'i'u"'aHl**rHffi *u'li-a" nttt i" chim for privileEo' Il t*.t-tgt1lou BDotX:T-* *re 'Evww'

insvrettersor14M''iJi;ii;4-*Lt^'l^l jf f:mt5ffi:,iltffii"?in nry letterl 0r 14 Yrrs'D 
rns "r 

ttPt$ ' " ;;; ffi; v* should trke tbs coursc of
Jrrii *tt*Uo tbc olnim rnedcby Tclrtrr i.-,--, 

- rr.- rlarz r{nu,.'r- Telnlir cpncc



t rULUt -N

XU /(Jf,
l u ; u J - v r | J (  ( v u L o \ ,  r ' r n t  > l

' 0?  t 'R I  15 ;50 FAI 61. 3 e0ll  t ' ruo

Pllcl

no$hctitant tg rsvisw tho doernsru /-

tbsctslcfrti.@of
&e chin.

I sote thrt TelstrE povided thc oodrfiod di* to M schorcr, upoLtcceQt of.ni! ^,
'ndonardng. Thc modifiod dbt( wrr provided !r 8me6r oferpeditingrhe arbrntion'

Tslrtre rgrt1 raltcr*ol" *oou* rUil O, Cl.inr$ b ruing thcm fil1r; [rno4grt otbor

,hf;;l Glo ol*sa Sr nor progcssing the artifiition'

Notwitbrtanding thr above, in o'dor ro orpedilc thn mana I cnslorc:

l. M$kFd dieL root tc' Mr S'cfior€ri
2. Unrdlod di*;

I look &rward to roceiving pur ding'

Yaurs frithfully

a5:16PM

S that it ir fbr thh rcrsoa tbc j

41,-r
Tcd Bonlanin
Dirootor Coanroor Afihirc

Ens z dlskl

Mr Grahun Schortr
Goldco TrrosPon Agc'lsY
49/,-495 Quccrubcrry Strccr
rtonurMEmot RNE vlc 30sl

/ty frslrnller (03) 92t7 ?ool
llm* onlY

Mr.Iohn PinDock
Tqlcoomrnrnicrtionr lodnr*ry Onbudmrn
321 Er.hitrition Srcc[
IVGI,BOURIIE VIC 3000

J ny frcrinilr: (Otl 9tJ7 n97
Lrttc onlY

.rraatl&
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HmtaHtnt

T A W Y E R S

Parlners
Da\ rd , \1 .  Sc f , r le t t
Edrvrrd 5 Bovce
lames G.F. Harrowell
Gordon L. Hughes
Dalid P. Cooper
lan S. Craig,
Peter l. Ewin
lvavne B. Cahil l
Nevil le C.H. Debnev
Crant D. Seiton
lvil l iam P. O'Shed

Consultants
Kenneth M. Ntartin
Richard l. Kellarvav
Craeme j.,\rmstead
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12lune L997

Mr E Benjamin
Director
Consumer Affiars
Telstra CorPoration Limited
Level 37
242 Exhibition Street
Melboume Vic 3000

Our Ref: GLH

Matter No: 5126990

COPY
Dear Sir

TIO . SCHORER

I have considered the matters raised in your letter of 30 May L997 '

Clearly I need to be sarisfied that the diskettes in question were prepared at

the request of your solicitors for the sole purposes of this arbitration. Are

yo" uUt", and do you wish, to provide further evidence in support of your

conrenrion that this was the sole purpose for which the diskettes were

prepared?

I look forward to your immediate reply'

Yours sincerelY

CC 1,)f Hunt, J Pinnock, P Bartlett, L McCullagh, S Hodgkinson

Level  21,  459 Col l ins Street ,  Melbourne 3000,  Austra l ia .  Telephone:  (51-3)  9617 9200.

Facsimi fe:  (61-3)  9617 9299.  C.P.O. Box 1533N, Melbourne 3001.  DX252,  Melbourne.
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W,t't. R. HUNT, M-A., LLB.
soLtctToR

CONSULTANT:
F. l. R. HUNT, B.^., Lr.B.

HUNTS'
SOLICITORS AND CONSUTTANTS

MITCHELL HOUSE
]58 LONSDALE STREET
MELBOURNE 3OOO
(CNR. ELIZAEETH & LONSDATE STRTETs)

PHONE:96705694-
FAX: 9670 6598

l3 th  June,  1997

YOUR REF

OUR RTN
GLH s 126990
WRH:myc

BY FACSITVTILE NO: 9617-9299
Dr. Gordon Hughes
Messrs Hunt & Hunt
Lawyers
Level 21, 459 Collins Street
MELBOURNE VIC 3OOO

Dear Sir,

RE: TIO and Schorer

soP{

We are in receipt this morning of your copy letter dated l2th June, 1997 adddressed to
Mr. E. Benjamin.

On information supplied by our client, we believe that Column E of the printout of the
diskettes as made availabe by Telsha is not privileged from disclosure.

It would appear that the description is simply a description of documentation which
already was in existence before there was any arbitration proceedings on foot.

In any event, it is also our client's understanding that the collection and compilation of
the material on the diskettes came into existence not for the purpose of litigaiion. It came
into existence as part of the process by Telsha's technicat staff 

-of 
separating and

identifuing documentation relating to our client's early application, io, material to be
supplied under FoI. As such it should not be privileged frorn production.

The reference to "TIo" in the heading of your letter is not understood.

Yours truly,

c .c .  J .  P innock ,  P .  Ba r t l e t t ,  L .  McCuL lagh ,  S .  Hodgk inson
E.  Ben jamin

Ltrs\l3thJune\myc3

28tt
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19 Jvnc,1997

Mr Graharn Schorcr
Golden TransPort AgensY
193 49 5 Quocnsberry Srroet

iltinrlr ileiiorfiwe vtc 3osl

By facalmilq 03) 9?17 Tgol

rclscttDl(ltrlMd-DrlC

o
)

rl"ffqHi'i$ti'bs
]^ld8t:tr8 26, OE Nflf

FO'd  t r00 '  oN 69 :  9 I

€elstta
RcgulrtorY B Eilarnd Afirir!

Lovel 3?
212 Erhlbllcn emct
Mehcurnc Vic' 3000

Ttlolronc (m) G3r 20??
pacilmttc O3l eE32 3215

Dcar lvtr Sc,horor

I l tclCon|ldrntlr| l tyWrivcrforScnnflRrt|mltc!Committee

TdstraistorpPoa(beforeaSpeointPuliurrerrtaryConmittcoofthoscnctcon24Junc
1997,

.. Terrtro wi' be orhrd ruortols rclliar to 1tr" 
,,crqrahies of relccom" sases. You nay

o 
h#;:cnintitcdto appelr uoforcthe conminee'

As you ara ow8trG| pufsusnt lo 
,hu Fort Track .fubiration 

Procedure, - Tclstra, tbe

Adminietrstor, the Arbiuator *o yoo[*-.gr..dio r;.n ionga*titl the suuject matter of

thc arbitrotion procredinge, th" eond'il-"iti p'ocedrie tnO *V documQnts Provided as '

paa of tto .rurratioi, ;;dt of_those piovisions is-anrebcd, beforg a previour semai,e 
-

Estimates heanng, ,r,clstra.s 
_.orpuriil 

'n 
rrn irt confitrenridirv obrigarion ro you wEr tho

subita of criticismw sone s**orl' 

^- ^-^-r., rnr.Ar ic put ar the
Tclstrawcnrldlikctoboinopoohiontoo.ncr'rlf* '11-r*yqtrc$ionRthata
oa4inoentary commitfee sesrion analo male ir! o*o 

"'b#'riors 
in a conprchenrive and

op* u,ay, fo eneif. 
'retsra ,o il'ffi-'.a*t seclcs your -oor'E't 

t' vdvlng tho

confidcndality provisioru in yourrrbitration q""to,, 'ie;, for thc purposes of this

narliamentary,o*itt", sassion. t:$rtiiff;-t;tgh'tht-oontont of ihe Administntor

irll the Ar.bitrator ro u'oivo rha son6dentirlity prooitioo''' t;lety- f* tha ptrposcr of tlis

ParlirmectarY sessioo' J

\ Terstrn vie'* hs obligadons of..sgnfidendaliw:erioustt. TelstB will not discloso any
cess before the ParliamentatY

comnf.ec u'less yorr urd thc Arbitra;;*d fi **i"itttoot rpcc*cally BgrF'e

I nttrch for your considergtioL a doctrmcnt ar,tlorrrr..dgtrg that you rnd_thc clairnr'ur irr

yanr arbirorinn aer"c sor to u" u_"*i'w'u. *nna*flrrlv prqvis]on1 {-thc 
ubitratlon

asreenent at nc-pdiamenrlt. .ori*Trrll *;d*. - ] il ifich for your informatioa e

copy o'rry k;;.J; tb; Ad;i!ir;;;-d thc Arbi*uor sscking thcir coarettt ?..' wilve

rhe confideotiarity provisions. If rirfiil*; gi"* ii'o "i-6o" 
parties' Tolstra will

malre r mutualvoivor'

26,  Nnr  09 TO0L28Z6-10 :  q I N30 lD9



t 9 / 0 6 '97 TnU rE35E FaI 61 3 0Jl,Cr qr88 TELSTNA LEGAL DIRECTOR^T

Youn faithfully

As Telstrs is due to appcsl before fte parliamentQl)' coamittae on Tucsday 24 JUne 1997 I

wnrtd appreclsre yu,f i-rf"r1c by no r"1."r*, .Gtl ofburiness Monday 23 lune 1997' If

I do not receivc e r$ponso from you I will ,*'nt tbat you do not wish to rvaive the

connC.ntiatig provisions of the arbitration egrceileot'

Encs: 1.
2.
3 .
4,

28f

F /f'-& for'at
t'
i T Ted Bcnjlmln
'"' Director Consumer Affairs

(t
f

l^ld6E:TE ,6. BE Nnf
s0 '  d  F00 '  oN 0F :  9 I

Mr JohnPiruock
Talcaonrrmr nicrtion s Industry
Ombudssran
321 Etfilbition Sucet
MELBOTJR.NE VIC 3OOO

By fecrinllc: (03) 9277 E797

rohosB/DRcl,AlMC,DOo

Plqvisions FTAI' 15 aqd 17
Coqfidentiali$'Waivos x 9 .
Latcr to Administrator
l,enf ro Arbitlttot

Dr Gordon Hughes
Hunt & Hunt
Lrwycrs
Lcvel 2l

439 Collins Street
MIILBOIJRNE l/'TC 3OOO

By facrfmile: (03) 9617 9299

tup2

@ oor

26,  Nnr 09 IO0LL846-10 :  0 I N30109
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HLntaHmt
l A W Y ! t 5

Zllrntg lW

Mr Tcd Denfnmln
Dlrector Conaumer Affntrs
Tel,rua Corporetlon Limlre<l
lgvd,37
242 F.thlbldon Stteer
MEr,rlor.rRNE vrc t000

ly Secrlml!*z 9612 l.t?tt

Dear Mr Bcnfamln

CONTIDBT{TIALIII WAIVEN IOR s8NATD
COMMITI?D
SCIIOREN ARBITNATION

CC 'J Plnnock, A Garml, G Sclmrer

I sclrnowledge recelpt of your lcner drred lg lune 1gg7,

I correider lt wsuld he Innpprt4uhte for Dle lg walve $e req*irernent for
Tclstra to comply wlth lrg confidenrlnltry obllgarlolu In this Crbtnatlon.

I conslder rhe rogulremenr for c(lnfldent|rllty ttr be r fundrmcntll fearuru
of rhis arblmuon and fte othef CCff Carc arblrrarlone, A walvcr for the
PutPotcs ortdlued woulcl potenUclllr undcfinine lroth the hregrlty of prst
rullngr and my ablllry ro conrlnue rhe prrsent arbl?rarlon lnvolving
Schorer,

tatl0ati' fril.i";ffi'' r /' lrntn 9.1. ffunrrrr{' f frrdcn(.ttttrlt',rl
. I Drr'tll,.r:4tw
l.J trat, Gtrir

par.| I,lrh
Wrnr i.lailll
rrr{h qr. Ovlrrr
Cront l!. $cfinn
rrrlltilr,,. D!h.r
Co.rdl|nq
XC$I!U! g.lrtilgn

fKhrnl f, rJbrrr
fim.rrn l.A.o.raxl
tltlhnA. Hrnrrelon
r|rcfutrr
ftrn:lr V. a'*lllthlo
hhnD.Lnr*n

rr,#,lrft
2 4 JtlN lg9,?

<

Yourg slncerely

z0 'd  300 'oN too2 l8a6-90:0 I Nl0 l09
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trtPMtLCD\g? l?10O?.0' 2! luuc I 99t (lA4'6)

TELSTRA LEGAL DIRECTORAT

IN TIIE MATTEI' OF an ubitration

puFueDt to thc Fest'l'rack' Arblnrdon Frrxrcdrirc

Brtwccn

GRAHAM JOIIN SCHORER and ors

Claiments

rnd

IELSITA CORPoRATION LIIttIIffiD

trading eg

TEI.SITA
Telsta

coNFII'nNTtALSTATUTURYDEGLARATIoI{oF
ROCEN.I"AUNEI{CE I.EVY

L RoGER tAItRENCs LEVY of Ftoor lg,zzilBxhibition strcct' Mclborllne do solcmnly and

sinccrclY dcclorc:

l. Tlrir strtutory dsclaredon ls prr.lvided to {rc Arbiurtor to 6ct out the circumstlrtccs of thc

craarion of cortain disp3trs *ntty prwidcd in thc abovc rrbluation ovcr whlch Tolrtn

has claincd iAri'p*6;ionar priviliso. oiven rhat this declaradoa necewuilv rcfors to

eoafidonriol men rl rclulng fn the ]nrlncr in which Tclsur has coadrrcrcd tbo preparation

of tts dofcnciiiirtr..taidr coafidcndality in relatlon to this declugdon'

z. I have sinc. Ocpber 1994 becn controctcd to Tolstrr os a project tllllagpr. In ocruUcr

tg94 and ot rctcvont timcr I hsld-thn trnnt of Princlpal Coniultrnr t'o tho Group tlcnaal

Mmagcr 
"f 

dottotorr effCtt. In t5uf positiot t *'as rcponstllo for ceordinrdng urd

mrarging ,h;;t d"ton Of 6re tscboical aspesu of febtrr'r dcfcnccg in' rmon3st

othcrs, trc Arbiustionl undcr tho Fast Tmci Arbltration Procedure' A nunbor of

cmployoer *a *orra"t"n of Tclruawith rclovrnt tocbnrc'al qurltllcailons ancl orircricoce

workcd ,rooo, n1"-|.ithc Teclrnicnl Tonm"). Ttc ovcrall resgonslbility IoI ttP-pryT-"tio.1

of Tctgua,s dcfence rcsted wrtfr iofsut't o.up Crcncrel tr{enager aauscd by Tolsta's

inFrnrl end cxtemal lawYen'

Goor

In rlrc cllc of ths Arbirrtion involving IVlr ftaham SchoEr. I and othor memben of thc

Tcchnicat Toan .nlodod a number ofr.aiogr with rclsra's eiletral lawyorr Frectdll

H"ffirgC.f. & Pagc C'rinP). Drrtng tft" r"ial rucotingc, *f p*"b: *tl d:Hch I am 7

,rmahlc prpcigcly io titfi *" ogr."Jth.t one of the thfi5 thai needed to bc dont' befqs'

. I "Jr 
riuia-ru6riinirarv'"nl-

! lvast qurntitior of dooumcatrtion pcr

t 
Act' Lio Oorc' tlre solicltor of ''

|FHP tbcn ronon 
*

Ad??tTE e6. AE Nn-t
60 '  d  F00 '  0N 7F :9 r 26,  Nnr 09 tooLLSz6-90:  0 I

2ez
Nl0r09
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2

;ff-#'i"Iil't"ri"f raanafanent plllpor* ald wrs not p''pa'd for roy purpolc

conrrectodwitlrtlrc Fncbmofl4fornutbnAct' ,-
And I make thls doclaratioa conrctentioully bclicviag the ro be colriool,

ITECLABEL bY ROODn LAURFFICE LFnf

at lrilelborrrrf , Vlstorir

on2ltunc 1997

Bcforc tne.....-...

ca4tFntll F rHaEiSoil
fte"' : :.ii !'!'Ji,'r|t't1'!41 7,; i""' 1I

1Ci L' : tr l : ' : :  i . t : ; t , : , . ' I i " ,  " t
A f\rj.' l', l'.(t t tl,l?,':h .i.i: {t.,, r.,..' ..jr il
p tu : l ' ; : : . ,  r - .  , , ' ,  i ;  . .  : . r r i  '  . .  . ,  . ,1  , l

Uu uv5-t r- rcv.' 'r a-l I r. iJ.

HPMELCD9?I?1$7.0 - 23 lunt 1tl9? (16:46)

to be indcxcd in an Excel Spt3adlhcct, tetp,lrut yl6. other tnlormelion lncludlng

intarprcrive .oror*ffi.I duty iuur,reted thc Tcchnical foast

ti-"iriipuJu,i, t"irmil;;-ioa iGur* rnc informad6n on rtp dirrr in {u.stltn wac

"turriiJap.i.-lly 
bctweco No'cmbcr 1994 urd APdl 1995'

Leo Gore edvtscd De and I und?s$ood tbat thc only pulpose of prepuinl inq wr$ to

rllow tho ilocurncntatt;d bo Fadlly acccssed' bybottr*re lorrye'ts ond thc Toctuttcll

Toarg fOr Oe prr1poss of Frcparing Tolrta'r &f;;G dncumsttE',So fu rs I rrNs advlecd

and undcntOod, dErc t* no ancillary guqpoict. F 
pertiorlrr' tho rprcadShcet wfls no['

prcpared in ordcr t .rttv *t invcrugiuons ttt:^f-.::t:Y:*"";:*fi? ffi::

Woot

\

4.

rl,)

( t:,)
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24lune 1997

Dr ClordonHughcs
Hrrnt & Hunt
l,awycrl
I-ovel zf
459 Collins Strect
rvrg,iEouRNE VIC 3000

Dy facrfnilor (0e) 9611Y299

Yours faithfullY

/e.'Q"n te4

Tcd BenJenln
Director Consuner Alhlrg

O oor

Nl0r09

2s8
Trlrtn 0orgontlon tlmltd
Acil 00r ?78 tuo

, ldlVrTZ 25. Ag Nn-f
LO'd  F00 'oN I t :9 I

/Tlotltr.Doc

/6 ,  Nnr  09 rc0LLeZ6-90 :  0 I

Getstra
Rrguhtory I Ertrrnrl Ailrlrl

Level 37
242 Erhlhltlnn $tract
Mrlbcunr Vlc, 3000

Trlcdtonc 03) 0C34 zst?
rroimr oglottzo2to

Dcrr Sir,

Rc: Sc.horerArbitrrtion

I cnsroo a confidcntirl stetutory Docluarion of Rpger Lru(cnce Le'ry.

This statutory declaratton relatcs lu tlre c'irculrstmco of the crertion of the schorer dirkr'

Ar nuch, ttre $rffi0,;;;rr*tio" rh".ld;;;;prorura.tg.Mr schser, Acopy of thie

lettcr lres bcon ssnt ii ftitt S.Gior wirhout the st-atutory declaratlon'

ovsn tha timo thot hm clapred tio*-9. disks wcre creatod, Mr Lerry il the most

lli',ffi ifl#frffittril*H"-i1Hffi 
"fr"triT,"I!:;Eilll$-"counscl Dirpure R;i"ti;; *, oo b#;pli1'ro 9.1 lgrtt. 

Mr Gurs tno solicitor ot

Frorh'l Irouingdcle & p.gc 6n) orJry ii"o'r"ed in ttrc msncr is no longcr cmploycd

by FIIP.

wc look forsard to receivilg yorr ruling



ERC&A 77

- Mr Benjamin-He keeps raising issues that he raised in the arbitration and hedoes write to many people r$gc that compraint. The compraintsrtu, rr" makes, frommemory' would have been raised before the arbihator. He certainly brought them to the
151T:,:1rh:TIO.,We d.g not lc:epl the complainrc as vatid, uut oe opportunity is rherefor to whom he rv.ites to rake the issue up, if they believe that is *urt*t"0.

Setator CARR-In terms of the cases outstanrring, do you still heat people theway that Mr Smith appears to have been treated? Mr Smi;h cljr-" that, amongst
documents returned to him 

fel an FoI reques! a discovery r.or 
" 

o"*rpup"r-.lipping
reporting upon prosecution in the_ local magistate's court against him foi assauft.'ijfi
wonder what relevance that has. I m surc you would be fairiliar with the documenltation
that he has distibuted far and wide. He..k"r the clor tbat a newspaper chpping relatingto events in the Portland magistrate's court was part of your files on him.

- Mr Armstrong-J am not aware of the document that you have there. I have not ,/seen that document. I am not 
"

senrtor CARR-I draw it to your attention. yes, that is fine. I will give you aphotocopy ofthat.

Senator SCIIACIIT-II does seem odd if someone is collecting files. That is a
T11o that ftas nothing to do with his telecommrurications business. It seems that someone
thinks this is a lrseful thing to keep in a file that maybe at some stage can be used against
him. If it is tnre, I do not know why you would be collecting tha iiiormation.

, 
. tt Beniamin-I know of no-one who is coilecting that information.

senator cARR-Nk ward, we have been through this before in regard to theintelligence networks that Telstra has established. Do yo-u *" your internal intelligence
networks in these CoT cases?

Mr Werd-I think the issue that we were talking about at the estimates committeewas in relation to market intelligence around the market-ano genJ competition forces, etcetera, not in relation to any such act.

senetor cARR-wourd you not use them in regard to your customers?

Mr Ward-{ertainly not. Senator, can I just say that the process that has resolvedI I out of the 16 wae-

Senator SCHACHT-Eleven out of the 16?

ENVIRONI'fENT, RECREATION, co}tMUNIcATIoNS A}.ID TII ARTS
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Our Ref: 3334.doc

30 June, 1997

Attention; Dr Gordon Hughes
Arbitrator
Hunt & Hunt
Levef 21,459 Collins Street
Melbourne VIC 3000

Dear Dr Hughes,

Re: Telstra's supply of Roger Levy's Statutory Declaration to th€ Arbltrator.

The contents of Mr Levy's Statutory Declaralion contradicts what I have dlrectly been
told by the person who alleges to have created the Excel spreadsheet file.

With good reason, I am confident that lwill be in a position to obtain, ln the next two
or three weeks, a Statutory Declaration from the person who alleges have created
the Excel fife setting out where Mr Levy's Declaration has erred in fact.

The delay in my ability to obtain a Statutory Declaration from this person is due to an
event taking place before this person willsign a Statutory Declaration,

The occurrence of this lmportant event is totally beyond my control.

I look forward to receiving your considered decision and ruling.

Yours sincerely,

Graham Schorer

UdAPtTA 25. AE Nnf
90 'd  F00 '  0N 0F :9 r  L6 ,  Nnr  0 t tooLLS(6-90  :  q  I

2?o
Nl0 l09



HmtaHmt
t A W Y E R S

7 ltrlv 1997

t\lr Tecl Benjamin
Director Consumer effairs
Telstra Corporation Limited
Level 37
242 Exhibition Street
MELBOURNE VIC 3OOO

Dear LIr Benjamin

ARBITRATION - SCHORER

I have considered Mr Levy's statutory declaration
comments in response.

Our Ref: GLH

Ilatter No: ;126900

P n . l n r r \
) . 1 \ r ( l  \ 1  ) r . i r r | t i

: (J\ \  i r ( l  5 Br)\  f t ]

J n n r e s  C  F .  H . i r r r r n  c l l
Cordon L Hughes
Darrd P. Cooper
l d n  5 .  C r J i q
P e t e r , .  E w i n
!Vi\ 'ne B. Cinr l l
\ e r  r l l e  C . H .  D e b n e r
C ( l n r  O .  S e r t o n
i! ' i l l i rnr P O'5i ter

Consultants
k e n n e t h , u ,  \ 1 . r . t r n
R i c h . t r d  I .  K e l l a r r l

CrJeme J. . \ rmsie, lc i
,uel issa A. Henderson

Associates
Fr.rncis V. Gal l ichio

lohn D.F. ,Vorr is

. ' \

0*/ ^/,^n
w- /'

\ >

and lVIr Schorer's

in the process,
unmasked disk
was mindftrl of

I t n
\ forwarded to me by Telstra on 30 May 1997. In cloing so, I

the concerns expressed by Telstra in its letter of 30 Mav
t lm i t compromise mv position as arbjtrator. I do not believe I

I h:rve given serious consideration to the nature of the information
contained on the cliskette, the reasons why that information is being sought
by the claimants and, as an overriding consideration, the obiectirr"r-of thE
parties in agreeing to enter what was intended to be a fast-track, non-
legalistic arbitration procedure.

I do not consider that a disclosure of information contained on the diskette
could prejuclice Telstra's position in this arbitration, save that the task of
the claimant.in preparing_his claim would be greatly facilitatecl. By having
access to a description of the documents held bv Telstra. the claimant

/

m e l l t r l t r t l (

r t d n t l

s l d n e y  r l ( t t

b r i t b t n e

t d a b c r r d

n t t u t , t i t l e

a d e l t i d r

d t r u i n

would be able to quickly identify documents of p@
Some or all of the relevant documents may alrea@
the claimant is assisted in this manner, I expect the ultimate resolution of
this claim would be greatly expedited. My understanding is that both
parties share this goal.

By requiring Telstra ro hand over the unmasked diskette, I would be ] i
making no judgment as ro whether individual documenrs listed on the l'
cliskette were relevant or we
These issues can be dealt with if and when they arise.

L e v e l  2 1 , 4 5 9  C o l l i n s  s t r e e t ,  M e l b o u r n e  3 0 0 0 ,  A u s t r a l i a .  T e l e p h o n e :  ( 6 1 - 3 )  9 6 1 7  9 2 o o .
F a c s i m i l e :  ( 6 1 - 3 )  9 6 1 7  9 2 9 9 .  c . p . o .  B o x  1 5 3 3 N ,  M e l b o u r n e  3 0 0 1 .  D x z s 2 ,  M e l b o u r n e
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Accordingly, r direct that Telstra make available to the claimanr, in
r-rnabridged form, rhe materials described in my direction of 1 April 1997.
unless I hear from the conrrary from Telstra prior to 5.00pm on 16 July
1997,I will assume that it is in order for me to copy the diskene previously
suppliecl to me by Telstra and to pass on copies to both rhe claimant and
the Resource Unic.

I am conscious this arbitration is proceeding at an unacceptably slow pace.
Each parry has made a requesr for further and better particulars and I
remain unable to make a meaningful determination as to the
reasonableness of those requests in every respect. I am concerned that
this situation may prove to be the basis for further extended delays.

vhilst I am prepared to receive submissions on the point, my inclination
is to progress this matter by initiating a technical evaluation of the claim on
dre basis of evidence submittecl to date. To the extent that the Resource
Unit considers, or I determine, that additional information is required in
order to complete a meaningful evaluation, this can be the subject of
further directions by me. The outstanding requests for further ancl better
particulars could be considered, on interim bases, in this context.

i invite submissions from each party on this proposal prior to i.00pm on
\Wednesclay,16Juhi 1997. I appreciate that rhere are is.sues regarding the
ongoing involvement of Lane Telecommunications which mr-rst be dealt
with simultaneor:slv but I clo not seek submissions on that issue at present.

Yours sincerely

GORDON HUGHES

CC \7 Hunt, J Pinnock, P Bartlett, L McCullagh. S Hodgkinson

Itl
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| | ftrly, 1997

Dr Gordon Hughcs
Hunt & Hunt
l,twyen
Lwel2l
459 Csllias Stret
MBLBOT'RNE VIC 3OOO

@tctro
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Lwd37
142 Erhibltloa 0bwt
Mrlbounr Vh. S00

Tclcphsnr (09 el3a ?e77
Frclnllr (091 Ctt2 Utt

By fncrlmlle (03) 9617 Y299

DearftHugteq

Rc: tlchorcrArbltntion

I attach a ulpplcarortrr)'ltatubry decluation of Roger Lnry,

Tbe declrruion corrsctr thc periad forwhich Mr Levy br bacn I connrltrnt to Telrtre rad
secks to ctarify thc tirae rt which worlc oc thc diakr commoncod. The attashed dcclrration
dosr nqt oheugo ilrt rubrtauss ufMr 1,j:vy's truliq declaradou,

I look fonpard to receiving your ding irs li(xro as possible, so that the arbitration of this nutor
mey be progrenncd

Youru faithftlly

4*
Tcd BcnJrmln
Dircctor Conrumer Affaire

/TB-GtIos6.DOC
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G
Telecommunications
Industry
Ombudsman

John  P innock

Ombudsman

2 l  Marc l r  1997

Mr Tcd Benjarnin
Director, Consumer Affairs
Regulatory & External Affairs
Telstra Corporation
37 Floor/242 Exhibition Street
MELBOURNE 3OOO

Dear Ted

Mr Alan Smith

I enclose a copy of a letter received frorn Mr Srnith.

I  would appreciate your advice concerniug the rnaners raised [rv i \4r Srni th.  rrr  part ictr lar rrr td
ar is irrg out of  your let ter of  23 December 1994 to Dr Huglres:

l . any explanation for the apparent discrepancy in the attestation of t l ie rvitrress
staterrent of lan Jobliu

were there any changes made to the Joblin statement origirrally scnt to Dl l lur-rhcs
compared to the sigued stateutent?

the l la ture of  t l re  quer ies ra ised by Ferr ier  Hodssorr

are you aware wlrether the Ferrier Hodgson letter u,as scltt to Mr Srnitlr ' l

Yours sinccrcl l

"... prouiding indzpendent, just, informel, speedy resolution of complaints.,'

)

A

QPINNOCK

Telecommunrca t ions  lndus t ry  Ombudsman L td
A c N  0 5 7  6 3 4  7 8 7
N a t r o n a l  H e a d q u a r t e r s

3 1 5  E x h t b r t i o n  S t r e e t  M e l b o u r n e  V r c t o r r a  3 0 0 0

B o x  1 8 0 9 8 r
C o i l r n s  S t r e e t  € a s 1
M e l b o u r n e
Vrc tor |a  3000

Te lephone $1 \  9277 9777
F a c s r m r l e  < O 3 \  9 2 7 7  8 7 9 7
Te l  Freeca l l  1800 062 058
F a x  F r e e c a l l  1 8 0 0  6 3 0  6 1 4
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Dr Gordon Hughes
Messrs Hunt & Hunt
Lawyers
Levei 2l
459 Collins Streeet
I\,IELBOURNE VIC 3OOO

15 July 1997

Dear Sir,

RE Arbitration - Schorer and Telstra

Sometime after l0 a.m. this morning, in the ordinary course of events, Australia post
delivered the day's mail to my oflice.

I w-as unable to peruse the mail intended for me personally after it had been sorted until about
an how or so later.

In the mail was a copy of your letter of 7th July 1997 to Mr. Ted Benjamin of Telstra
Corporation Limited.

At the time of writing I have already faxed a copy of it to Mr. Schorer who was not in his
office at the time I made the call shortly before dictating this letter.

A photo-stat of the envelope showing postal date of the letter to me is enclosed. The date
of posting is shown as yesterday.

In the circumstances, having regard to the other commihnents of this office, it will beimpossible for ine to totnply on behalf of my clients with the invitation to make
representations to you prior to 5 p.m. tomorrow as set out on the second page of your lefter
under feview.

It is respecffirlly suggested therefore that my clients be given until the 30th July or such later
date as may appeal to you for them to make appropriate submissions.

Yours truly,

HUNTS'
Enc. I

2?th
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DcarDr Hughco'

Bor gc,horrr Arbltrrtloh

I ref.r to your lcttcc deted z ,uty l9n, but.coived on 14 tury rgg7, urd rurpmd rr follourc:

l. Telrtrr not6 your direcdon rnd thtt you wtll prorrtde rhe u$tbfldgcd vrrslol of rhc

diskto thc Claina'st;

t, In mlkingthrt dircotbn you hsw not orde my ding 4o !o wbdh'r Trlsfi'b cleirnthrt

thc three com'ur€r fiIes, namely ;;;*;.t h, ircuorJt.xtt nod ngschor2'xlr are

privireted irfiJriioJiilC. V"i, i.".-it*rt-rurae no judgens rs ro wbc*ff the

halividuat docunents dcsaibed h 6;fii; *-Ttt,,irt tlo tr" proc'Gding ot whcthBr

rh6 individurt docun ds oould ;;ffi; i ot i,o of legal profossional pivilcgo;

S.InTolrtra.glgttcftoyouof14NlarchlggT,Tolsramadeitclcuthat:

,,Ihaoutyslsfcontainedinthethreogmpllfffitcs]rrgspcr{ormed,f?|wpgrposcaf
de$rstizgr Telsrain ne pcparaf,oiui;;bi'* ro' ,li 

i*nraton-- Not all

docutncnts ,'ilrlysodwe. Z!|*,iri li ;ii ru lilt i not sttbin a aonpleto llat

qa*rr,rffii"]it'ii * Ct'irt rfs-telcconmniiotto'a sailca' No such kst

&rsts"u^T6iffi i'"r#r;i;#;iii{,in""ii-ieinprep*eabvrets,a"

4. IB light of thc co[rDotltt Lq hr* ntdc, ro esrirtthc Claimast ald to orpedtt€ tha

rcsohrtioc of tbit trstt f, T"lrt'.;;J;;-th"t ln rdiirion to thc thrc filcs' the errrrsnt

vasion of tto filc mry rsrirt ,d Affi;' egti" 1J'ttt 
rnakes oo-Yerroty that thc

documeatr oo*rncd ,n$at nil ilil'.*-t i't ut*ilr' iJttt'*' Tlry-t ir preprred to

provrdc thc Chlnant *it+.tb;;;&A "tt19i-ortne 
fle' *thinrs boutE of vou

mddns "di..otioo 
ln *rmtJil';t6t ; "ot 

i" ii*iatii out. ? Iutv 1e9?'

Trlrtn Gorlor(lon Llnhrd-,==I?t
f  n . n )  )  a 7 6 , - C n :  f l T N?rT-]ncl
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Agun Tclstra r€rsr/G! itr.lgto, to lca'r *"t"n{ rhat tlto cu1renl:oJOJ ot'Uo fite is

pri"'"ei.io'ifr lh; ftid;iiJll;; "#; 
ffi tu"r ne are priviteged'

5.Inrelatioutothgthrcc{|crofrr.hiobyoul,"]::copyandinrelationto,tbstrlge
cure.tversion of thon , n'rir?tii*ttOg"ttiro n'mmuies of docrromts ane

Tet$rc-g*or*ing |,,'s,,,..;il;;;;..Th;;';;.' 
oo oot snnd ia place of

Tels's' ,s de,ftncc. t\trther, iJr,r. nrkes oo 
"-*ty-*o 

thc acllncy of tbe

lunrn.,ics cofraircd in thc'fi;:^ riffi d;. i, ,iv ar.rcpancy bcrwscn tho wnnary

rud T.fi;iltf;;Telstre' s ddmso encvaile;

6.Tclsf,reurooswithyourproposaltonowrcfothomattcrtothcRerourccUnit;

As a final comm€,ni, I nots tbat recently r have-becnSoeivins your lette'rnany doys cftcr the

date on *,hich the latr rru. .rp#fr il;i;;;id til-l tfpreciatc ir if vor oould

;ilili;iilt*'i"oa-tt to mc bv far:simrle'

YorrssithfrtllY

ryJ
iel feqlenln
Din aor coatrrtet A$airs

\

I

oc: Mr Jobn Plnnook
i J..orrnttnioetions ladustrY
Ombudsman
321 Ekhibitioo Strest
IuCfgOURNE vIC 3000

BY faerlrilo: (03) W7 s1e1

zr -rlTrB'OtI05?'DOC
C f t : 9 T  ) 6 . - ' l n f  / I

Mr Graham Schoror
Goldcn TnnsPon AgqcY
cgi-rgS Qgcolsborw Strea

iion:rtl im""oIJRNE vlc 305 I

By frgtnllc: (03) 92t? ?001
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Webs i te :  www. t io .com.au
E - m a i l :  t i o @ t i o . c o m . a L
Nat iona l  Headquar te rs
315 Exh ib i t ion  St ree t  Me lbourne V ic to r ia  3000

Dear Mr Hunt

Status of Lane Telecommunications ('Lane')

On 7 May 1997 Lane's business was purchased frorn Pacific Star by Ericsson Australia
('Ericsson'). Lane is now 100% owned by Ericsson and fbrms part of Ericsson's Services
Corporate Business Unit as an independent telecommunications consultancy.

Lane is the Technical Advisor to the Resource Unit in various arbitrations administered by
the Telecommunications Industry Ombudsman ('Administrator'). Lane is appointed by
Ferrier Hodgson Corporate Advisory, the Financial Advisor to the Resource Unit, with the
approval of the Adrninistrator. The Resource Unit is appointed to assist the Arbitrator and
the Arbitrator may request the Resource Unit to examine documents" inspect premises or
systems, or carry out other enquiries or research.

I ane is presentl;r involved in arbitrations between Telstra and Bova. Dawsott, Plowman and
Schorer. The change of ownership of Lane is of concern in relation to Lane's ongoing role in
these arbitrations.

lThe first area of concern is that some of the equipment under examination in the arbitrations

hrimary concern in the Dawson complaint, are provided by Ericsson.

fhe second area of concern is that Ericsson has a pecuniary interest in Telstra. Ericsson
lmakes a large percentage of its equipment sales to Telstra which is one of its rnajor clients.
t "
I
Itt is rny view that Ericsson's ownership of Lane puts Lane in a position of potential conflict
fof interest should it continue to act as Technical Advisor to the Resource Unit. ^ ^- ,

"... prouiding independent, just, informal, speedy resolution of complaints."

M N4ArrER3l4e55 |  Te lecommunica t ions  Indus t rv  Ombudsman L td  ACN 057 634 787

\

l6 July 1997

Mr W Hunt
Solicitors and Consultants
Hunts'
358 Lonsdale Street
MELBOURNE 3O5I

Facsimile 03 9670 6598

CIONFIRMATICIN
CIF FAX

Telecommunications
Industry
Ombudsman

John Pinnock

Ombudsman

Te lephone (03)  9277 8777
Facsimile (O3) 9277 8797
Te l .  F reeca l l  1800 062 058
Fax Freeca l l  ' l  800  630 614

\

Box ' l  8098
Col l ins  S t ree t  Eas t
Melbourne
Vic to r ia  3000
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The potential contlict of interest clearly arises from the date on which Lane Management was
advised that Ericsson had been chosen by Pacific Star as the pref-erred purchaser of Lane - 15
April 1997. It is arguable that the potential conflict of interest arose at an earlier time,
perhaps between 25 February and 3 March 1997.

The effect of a potential conflict of interest is that Lane should cease to act as the Technical
Advisor with effect from a date shall be determined . An alternative 

'fechnical 
Advisor will

need to be appointed, on terms yet to be decided, but with the agreement of all parties.

I am aware that this process will cause some delay to your arbitration plocedure, but have
determined that this is the most appropriate cause of action in the present circumstances.

Yours sincerely

John Pinnock
Ombudsman

enclosure

cc Mr G Schorer
Golden Transport Agency
Facsimile 9287 7001

Mr Peter Bartlett, Special Counsel

M MAr- r8R314955 |
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FnEEHILL

Holr tNcDALE

&P.\cE

OuRgft Rarngrtrt,

17 Jrtly t997

Ms Suo Lsver
Customcr Afhi$ Sollelmr
Lcgrl Ditccrsaa
Telctre CorPctioaLttl
Lovd 38
2A2 Ethlbidoa Succt
MEIBOURNE VIC 3OOO

DearMs l:vcg

Schorcr Arbitr:rfion Floccfi rc
Lgrlproferston"rerl"A.CGrnicrctreDl*Docudmi'

We refcr to yogr instucdons to advise whethcr thc dafabarc of iufrrordon prcdued fsr thc
pulposr of fraparirng Telsta'g dd?o ln thc Scborcr Arbitration aud whiob ig coltdaod ol

lotpo.t Oiti (tf.ata.m Disk Doconpqt') ir subjecr rc lcget prcfusionrl plvllcge.

A. E;TECUTIVEST'MMANY

For rbe rcarons ourlined be.tsry, we rrc of $e oplnion tbat tbc TqlsUr Disk Docuurot
', is subjctto lagd proftssioml privllegc.
' ' Accordiagty, Tctsue may puoperly claimlcgd p ofcreional pdvlbgc ia rcsPoct of tbc

TetsnrDlsl Docurncnt

E. SIEATIS ITGAL PROTESSIONAL PRIYILEGE?
I A: )Eu aI! .n arc, legal pmfcr$onal prvilcgc 'Fotcctr' 

lonyntcaiotp 1Dd
docnmsnc wtrlcb lavc Secn-ordc or broulht ino cxlstcncs fctDe wh pwposc ofr'

(I) scelrbg creciving lcgd rdviccby apectisioglawy:e; or

(Z) ppparing for existing c coutooplatcd judicirl or gulll'Judicid pocccdings'

lte relevaat comdrunlculom md deuEsBE rtl 'prorctcd' in tbe rcose 6* tcy

cg3not bo conpctted ro bc Siv€a io cvidcncc c oirhctt'bc disclosed by tD3 Prrty

@o

bolding thc privilege.

i , .  ,  . .  l 0 l  C o l l i n r  l r r c c r
j \ lclhournr Vlsrori l  3000 AcDttt l ia

, f3tcphonc t0t l  t i l t  i . l t r  Int- ' -  131 31 gttt  l l t {  Fecrirnik l0l l
DX laO Mrlhouror
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,  l j r * l t t l l  r r r a r l l t t  t t t l t a t . l l t  . , . l g l  t t r t  g ' t  l l l ' { t t  r : | r r
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Pargc2

t7 Jnly LW? '

Although in sona contcrrs Sc relcrtilt ta3t is no longcr a lole PTP5" Ert but a

doEirElt Durpotc rcsq tbc Schorer Arbiuuion prcco3s is nq onc of tbocc ins:aaccc

ard rbe sote prrrpoCe rcst tbercfop continuor to rpply' ,

C TEEFACTS

Based o[ our records urd rccollecriou of, cveots (whici is supryrtoa by tbe

rccollcc{ioq of rslcvant pcreoracl ftom Tcleira and Dcloilttc Torrcbc Toltnaru, the

fqcssh .""o,rot-r. .r,ltgod by our firnr oo b€half of Td$n to rsslst in thc
propt111tl* of Tclsla's defunce do*rcatts ln tbc Schorcr erUltntion), rhc Tsl5tra

biJrPocunron
(l) was prreprrod in ow officcr sftor thg cffiiEl ocop$ of tbp Schqcr
: ' 

Abiddi; dnriag the tattcr part of 1994 and tbe carly p'It of 1995"

Q) was prcpered atourdLcctionbyFgeg tan ouftru tocbstcd pcrtouttcl
engagce by Telstra and Dcloitts Toue.hc ToluasUupcrsonncl;

(3) sunnarlrcs, describes, indercs rrd comrocuB uqga-a9n_uo{ tELd4g'lo

Tclsga'g btsorical dealiags wittr Mr Scborcr rnd Mr Scbsrer's tclcphone
s'rvico (which Co"r'^*c-*€* &llvcrcd by Tebnre to our Gtrn'5 prrmisce

for tbe pruposc of prrparing Talsur'r dcfcocc iu tbe Schorur Arbiuatioo); .

(4) wrs brougbtinrc cxistcnce fortbc rolc purposc of PrcFrla8 Tchtr?'s defence

in tbe scboslr Arbttmtiou. Tslnn'i dniDcc cotM'Dot bc propcrty rna

raqt rroly ppprrcd witbout 6rn nrnrnrricirug aBd lnmc-udn: 
upm the

rclcvaot doJunona bclal by Tclste. ltlr frct gavc rirc b trl nccd fur tbc

TelsarDlskDocumPnr :1 i , . . . ' r . ;
D. LEGALIMPIICI\TIONS .!;, i 1' :', ii.:

Tlrs ebovc facts rrc cndrety coasiseor with urd glvc.risc to thc c*isrcoce'of''lefd
profo.io..tprivilagrintbgTelscaDirkDocumcnt " | ':'r I

Thcrigbrtoclaimprivilcg9tEthsTcl$iaDiskDocrrnreotrcstrwitbTelsga- ,i :..
. 

;ttt'r++!itf*r*l'l''!rt**t|rlr',tt -

6itO

f*'ednrl HcUu{nu IA.;q,
FREEHI,L HOLUNGDALE & PAGE

l . i ,
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CABRRET RND BAR

24 July 1997

BY FACSIMILE 07 325715t3

Mrs Ann Garms
Tivoli
48-42 Costin Street
FORTITUDE VALLEY QLD 4075

PHUNE N0. : E7 32571583

CONFIRMATION
OF Ffu\

Box 18098
Collins Street East
Melbourne
Vicroria 3OOO

RLrg. RUG At '97 A4:A4PF'

lelecommrmications
lodrsry
Ornbudsmas

lohn Pinnoct

Ombudsman

Tefephone (03) 9277 8777
Facsimile @3) 9277 8797
Tel. Freecall 1800 062 05E
tax Freecal l  1800 630 614

.--

G
D.par Ms Garrn-s

Conflict of Interest: Lane Tcleconmunications ('Lane') and Ericsson.Australia
('Ericsson')

I retbr to your lettcr dated t8 July 1997.

I have a number of cofnrnents to make in relation to that letter.

l. I By letter dated 14 November 1995 I ad,vised you that I did not have tbc power to

I air*i.t the Arbitrator or the Resource Unit. I advised that Pusuant to the
.l Co^^urcial Arbitratian Act 1984 (Vic) the Suprerne Court has the power to

I 1'u*o.r" ap eubirator in certain circumstancesf Contrary Lo thc asssrtion in your
ke the matter to thc SuPreme

Court, btrt stated that'if you and your legal adviser believed thar thc

cirsurnstapces warant such aD applicatioa to the court, it is ar matter for you'- I

did nor force you to take an apptication to rhe Suprerne Court and indeed, you did

not make such an application. Subsequently, you lodged an Appcal concerning

the Arbitrator's Award

ln November 1995 you had conccrns regarding the indepcn<lcnce of l,ane' lly

lctter dated 6 Novcmber 1995, luving made considerable enquiries of the
:r relevant parlies on this issue of independence, I advised you of my view that your

concerns ing the independence of Lane were I stated that
tnone irce in the

7

t .

\

On t Mar.oh 1995 you advisedthe TIO that Mr l)avid Read of Lane was

Unacceptable on the basis that he was a tbrmer ernployee of Telecom. However

on l3 March l99S you advised tlre TIO that 'after tneeting with Mr David Read I'

feel confident that he aud his company Lane Tolecommunications Pty Ltd

possess the necess'ary integrity, professionalism and expertise to do iustice to the

assessment of our claim'.
"... ltroddingin/cpenbta j*t, infonttaL tPecq nsobtion of compkints'"

Website: www.t io.com.au

E-mai l r  t io@t io .com.au
N6tional Headquarters
315 Ethibir ion Street Melbourne Vicroria 3OOO

independence of...Lane'

Telecommunications Industry Ombudsman Lrd ACN o57 634 787
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If you consider you have been 'mislead' then this is a mattcr fbr you to pursuc in your

Supreme Courl. apPeal.

Yours sincerely

4. 'fhe presout situation irr relation to the sale of Lanc tt) liricssort cotlccrlls a

potential contlict of interest and is of a completely differont llaturc to the

concerrs reguding thc indepcndence of Lanc which you raiscd in 199-5. YQr-rr

coqcerns that Lanc employees nray have fortnerly markecl lbt Fricsson or Telstra

did not create a situation of conflict'

5. you have quotecl tiom a letter of mine to Mr Graham Schtlrcr, which sutes that
.T5e effeclof a porential confliot of interest is that Lane should cease to continue

16 act as Technioal Adviscr'. Con6ary to the implication in yorrr letter, this does

nol imply, and I have nol stated, that the TIO has the power to disrniss the

Resource Unit. Thc 
'l'IO docs not have suoh power, Ratlrer, tbe Arbitrator l'ras

rhe power to disrniss the Resource Unit.

;_ . - .-. Ip--rSlption to previous_correspgndggcg concerning material furnishcd directlv by you tcr

r'- 
'- 

til.R";o*"" Unir inttre couise df-'your Ar:bitratioir;l haveffiFirto PerrierHo{gson'
-/

L-/-- Corporate Advisory, requesring that material directly to you. I understand that' apart from

various exchanges of correspoodrn.e in the oourse of thc Albitradon, the Special Couniel

holds no dooumeDrs or material supplic<lby you wlrich relate to the Arbitration.

2?8

Pinnock
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Hffi&Hmt Partn€rs 5
Ds! id ,\t; scirJ€tr...
€dwirdrs 0evci"
lames C.F. Harrowell
Gordon L. Hughes
David P. Cooper
lan S. Craig
Peter l. Elvin
Ne!il le G.H. Debnev
Crant D. sefron
Will iam P O'Shea
Ashley ,U. Pelman

Consultanls
Kenneth M. Marin
Richard J. Kellaway
Craeme l. Arm5tead
Meligsa A. Henderson

Associates
Francis V. Gall ichio
lohn D.F. Morris

L A W Y T R S

25 July 1997 Our Ref: GLH

Mauer No: i126900

Mr Ted Benjamin
Director
Consumer Affairs
Telstra
Level 37
242 Exhibition Street
Melboume Vic 3000

Dear Mr Benjamin

ARBITRATION - SCHORER

I acknowledge receipt of your letter dated 76 July 1997.

Taking into account the matters which you raised, I direct that in addition
to the files embraced by my direction of 7 July 1997, Telstra make available
to the claimant its current version of those files on or before 29 JuIy 1997.

m e l b o u r n e

t y d n e y

s y d n " y  u ) e r t

cc. 
'$7. 

Hunt, J. Pinnock, P. Bartlett, L. McCullagh, S. Hodgkinson
b r i s b a n e

c a n b e r r d

n e w c d s t l e

repre!ented rn

a d e l a t d c

a l a r w t n

.  LMH:  CAT
L e i b l - e r

JUDGMENT
Leve l  21 ,  459 Co l l ins  S t ree t ,  Me lbourne 300O,  Aus t ra l ia .  Te lephone:  (61-3)  9617 9200.

F a c s i m i f e :  ( 6 1 - 3 )  9 6 1 7  9 2 9 9 .  c . P . O .  B o x  I 5 3 3 N ,  M e l b o u r n e  3 0 0 1 .  O X 2 S 2 ,  M e l b o u r n e .2q?I I I 102058_GLH/KR]
E m a i l :  M a i l / h u n t . h u n t @ i n t e r l a w . o r g

Yours sincerely

?z:-

fhe Australian Member of Interlaw, an international association of independent law firms . Asia Pacific . The Americas . Europe . The Middle East
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frrtncr.
D*vid [4. Scar,bn ,

:iil.Eqifa.d rl .Soycs_ :l
Jarnes G.F. Hagowell
Cortl,on t. rgghes
David P. Cooper
lan S. Craig
Peter J. Ewin
Nevil le G.H. Detrney
Crant D. Sefton
Will iam P. O'Shea
Ashley M. Pelman

Consultants
Kenneth M. Martin
Richard l. Kellaway
Craeme J. Armstead
Melissa A. Henderson

Associates
Francis V. Call ichio
,ohn D.F. Morrie

.  LMH: CAT
Le i -b l -e r

25 July 1997 Our Ref: GLH

Matter No: 51"26900

Mr \Tilliam R Hunt
Hunts
Solicitors and Consultants
358 Lonsdale Street
Melbourne Vic 3000

Dear Mr Hunt

ARBITRATION - SCHORER

I refer to your letter of 15 July 7997 and would be pleased to receive your
submission regarding my proposal for the future conduct of this
arbirration by 5.00pm on 30 July 1997.

I appreciate that you would prefer to await the outcome of the meeting
scheduled to take place with the Administrator on 29 July 1997 before
finalising your position in this regard.

Yours sincerely

cc. E. Benjamin, J. Pinnock, P. Bartlett, L. McCullagh, S. Hodgkinson

A'h"e* m-- 5 Sr4*

ft41.r\ .rtr-c-c,.r4\ 1 urr.,^-* c,\.!

Levef  21 ,  459 Co l l ins  S t ree t ,  Me lbourne 3000,  Aus t ra l ia .  Te lephone:  (61 '3 )  9617 92OO'

F a c s i m i f e :  ( 6 1 - 3 )  9 6 1 7  9 2 9 9 .  C . P . O .  B o x  1 5 3 3 N ,  M e l b o u r n e  3 0 0 1 .  D X 2 5 2 ,  M e l b o u r n e .

m e l b o u r 4 e

s y d n e l

s l d n e y  u t t t

b r i s b a n e

c  a  n  b  c  r r a

n c u c a s t l e

represented in

a d e l a i d , e

{-- Lt/t^7 .,-a.L-laJL -a/ arl-,r

*- a o l- u. JUDGMENT
d a r w i t

3oo
111102058_GLH/KR]

E m a i l :  M a i l / h u n t . h u n t @ i n t e r l a w . o r g

The Australian Member of lnterlaw, an international association oi independent law firms . Asia Pacific . The Americas ' Europe ' The Middle East
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Dear Dr Hughes,

Re: Schorer Arbitration

I refer to your facsimile dated 25 luly l997and encrose a disk containing the fortowing fires:l' 
ilttJ:ff"fi*. which contains a list of documents which was last modified on

J 

2' 
ir1To** 

)os-: which contains a rist of documents last modified on r 7 lury
I note that the

+[*"ffHJ;l #.31."1i fi :::T, l'*: Tffi:t?::t g":d in th e d i sk Li ke,h e ear, i er
course orthis:fi,x:,ffi stand in the prace;iil;ffi"j:tjffiT:Tifi"r;:ffi"il: '

Yours faithfully

4

t r"|u*

Ted Benjamin
Director Co nsumer A-ffairs

Enc: I Disk

29 IuIy, l99T

Dr Gordon Hughes
nunt & Hunt
Lawyers
Level2I
459 Collins Street
MELBOL/RNE VIC 3OOO

{elstrq
Regufatory & External Affairs

Level 37
242€xhibition Street
,vrsrvuunl€ Vtc. 3000

Telephone (B) 96l{ 2gt7racsrmile (03) 9632 3235

3ot
/TB-cH0s8.Doc

Tel$ra.corpofatlon Limited
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Transport Agency

A Div is ion of  G.M. (MELBOURNE) HOLDINGS PTY. LTD. A.C.N.  005 905 046

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to its tradino TERMS AND
CONDITIONS OF CONTRACT. lt is in your interests to read them to avoid any later confusion

To: tilR tAJ K tfurvr

&D LICl,TOITJcompany: frlrv'i-.s &D Llcl.rcfc

From: Gft lrtflfrn 'fe'iln-t<

Date:

Our Ref:
Fax No: cjb'7o 6sqg
TOtal PageS (tnctuding Header): 5

orf ulot

Mai l ed :  Yes (  )  No (  X  )

PRIVACY AND CONFIDENTIALITY CLAUSE
The information in this facsimile is private, privileged and strictly confidential and intended only for use of the individual or entity named
above. lf you are not the intended recipient, please call by telephone the sender immediately upon receiving this facsimile as any
dissemination, copying or use of the information is strictly prohibited.

O lern fllr llr+nf ,

fuClised art cqw

fnl yT 4l ,L/4 ,

Fol fef ( La-cA

{ fnra'h'ur F-
6r*J bn"* J<, 2a"al

i'i clir* Gro) = .Q 
[-,'tes ,

,Llk (N€^/) > .e 
/-le-,,

ffy
Clft(ArA4^

o

3o2a
Page No.  1

493-495 Queerxberry Street, North Melboume Vic. 3051
Voice: (03) I287 7099
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ll August, 1997

Mrwftre'k
CotrEosstedtb Onhdsmro
6tbF'l,oor
I Farrd Placo
CAiIBERRAACT 260I

Byfrcsimile 06 2197829

Yorrrs faitbfullY

t i

bo

G/O

. l  r v

$ | 
$'ltv"

^ ' iLY- '  '

/'*- *NPq.&^n 
&t<-a

John Arnstrong
CunomerAfreirg Csuotcl

#ffi,fo'*

i .
-

' f t u t

JF
,  ^Y  ,  - " - '
.t..t^

Trlrtn GcrPcntigtl linltll,
A0ll 0t1 ttt f6t .

|  7  r  i l l l ' r " ' l l

Gelstlo
John Arnddrng
Cu:lonc Affrh Counrcl
Lcgrl Ditctcntr

Lcvd SC
2r[2 ErhDltion ttect
ilstDegm. Mc. 3000

Tdlphon. (0t)lGs40a96
Frcrillo , (0t) 9132 0lB5

x

Dear lvtrwyuack ' ,

Mr Grehem Sc.horcr

r refcr to your lEncr datsd 2l J*ry l9g, iowhi.u y_ou have rrked fur deteib of tbc b*ir ofMr

Kerraey's decicion to dcslinc 
-ao 

gn,ot l"Ir sihoror acooss to ttr fles slrchor6.ds",

,,2$.bore.xls', ,ngsctr.tdt;r"d tUt itt,t U*catt doerncot wbich Mr Scborcr brd ro'gbt in

fi;F#; ofislororttonre$r?st d$d l5 SsPttobor 1996. : ,

You bave atso sorEht clsdf,cation ion Mr Kerac;' of tb br'ris on wlich hs fotlDed thF vien'

that tbe flel wce of g coceotierrs rntlra lttr fttnry'r *ptrortig" 9{ tbe 'proce$ hc

follOweJ ia making bis deoisioa not to pt*iat N[r Sc'bor; tcccs3 ro thc fler ir sct out in

Attachnsqt t,

Tc1** bes reccntlyoedo fler lschorer.xl* 2lcborer.xls ald ngrchor.nlrltbs'5lcJ'J amilable

to lfr ScborcrEoro-rto r dircsrion,tf-fr".ttitt r* nrdc oa 7 luly lW' tte artitrrtor

bas not ruled on T;su.b ,lri. to eriru.g. roi atra.ue fler or tbc.documen,ts described in

tbc filee. Telsre has also providd to Mr-schorcr, in tho ooutrc of the rrbftratioa 2 edditional *

dis!3, in e sioitu for^ io th, fil.r, whic.h oosttitr a noll *o-l *rion ofthc filcs' )*
ti

Fuftber, * dircoted by tbe sc,natg Tclsua hrs sougbt rdvice ar to itr c.lein for grivilqge. A"

*gy #,ltt advice is ooclosed foryou rcfcreDce'

,-''i"'l' il-, " ,;;:r5 i 
;:t 

.'Ei
l ii i:i t',,f t'
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I ,

s&orcr Fxccdom of Inforrilion rcqucst - 15 Scpteorber 1996.

DoeumcntScrrch.

Mr s6honf's rcquost datcil 15 salqnbcr 1996 rongbt accc$-to foru anedslraac frted
;xwi t-, "sot o, ii, isot oi s" ad nmergcd futrlnr ile!'. Al tl tinp d rccoivbg

m S*o-b rc4g6t I fiA no3 bcro rcntc difo .*iurgop of tb flrndrh3'b he.totghs'

i.lrli-r* witb'Idr Colo- * t Oaota tgrc to dircrur rsvrrrl of bir otilfildilg FoI

rcqucsts. Parps ls'2t;et c**tip ofthc no*iee ('oelotlO rchc to ny dirclrrio witb

irtiS"tonr'. tgt6Ag Hs reqrrcst fortle +1padsb!4i listed ebsvc

At tbd rn?d$ I llll8d lvlr Schorer if hs corrld ebcd ray t@ q rAcra tlc sprcadsbcB wac

i*"bd.-L Gry* 19 my qrcstioo rc schcer tDdiaabd tbatthe Tclsur 3oltcil6 preseat at

liJ-*;-*tt*;u;bi*I;'* ilirsrnssinc Foufiereaborts oftht qPleedshctt becatuc hc hd

c?ggdgd$ismcofthcdidrslobcconlactiolls. i t t 'tr

Mr 6cbonr iadcato6 rhl3 he bcliwert tar rhc sprcdgbestt h.d b?!4 crcatod rmc tlrnc in early

1994. Hc tbcn *u"t * to omft" fut tbo sjrc.A"U:u omincil list3 of docrruils whid

;l.GJ.trtf -eU"a-Ui Tcl'6* bad cstei imo diftrcc crttpdcc-ald.qP a$an*d tbs

dr"5dr fn c5rbofoOti;d*. Mr Sdcer hdicod th4 hE boliswd tbo cPpdsbests
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Internal Memo

CIRYNET OPS r..e R DICK. - @oorzoor

To As lisred

AtanHumrich
Gcrreral Manager

REQTTCST FOR TETECOM

2I ,Ianuary 1994

Ross Itlarshalt - National Gqreral

From

Subject

Date

operaionsglck Barrv - A/c'enerar y*"go, ne#Ert-ora*i*'ytffi*T"*
i"'9i="lt:I^"joT]M*A;;Nrt'"ortrperrorrnance
* ?l*l5il:T;1.r,r,".s.-i b;;il,;;;:::E .uo oo,,H:"'*::,:g " :r:g:;\ d;'rdi ;;d; "';#:ff He:Greg B annisr er - chi er enei net : M;di ; i'.;;;H's:iil'ilHi., 

"o
;l

The attached request is referred for yosr acdon. Tlre author of the reque$, Simonchalmers is ftom rreehill uirlr"siiJ & pes;; iJ;;;; soucitors. r suggest that youacdon this request not just for th! *o *rtorers mentioned but also for [& c schorer andMr A smirh- inormjon ttt"t ir", pi,,rioorrv il;',.ni;o the \ficwrng Room w'r beaccesscd from t}'"o' It-is inportant to note that rnateriar that is not produced forthisrequcst cannot be used in Tclecom,s defence.

lLtu
Alan Humrich
GEI{ERAL MA}IAGER
NETWORK OPER^TIONS
CENTRAL AREA

[.eleg,g.n
lleilofi Opemllong
Cqtraf Arca
6ilrFtoor EastTo*sr
ITT", Cantre 151 Roma Sr
EnsDiilrc a{000
Austafta

07 a37n12
a7 2364247



Facsimile

To Duncan Wallace Simon Chalmen

/
Facsiml le (af  q 

*6 o t

Company Tel€com

!ocation

Disttib.

File

Dab 17 January 1994

Totd Pages

l .

I sugggest that the task be split into stages so that we are at least in a
most rele vant files to Mr Smirh / Mr Schorer as soon as possible. To
as follows:

L lnterpreted/analysed dara (provide within 2working days)

URGENT [efe.9,gg1
From

position to provide the
this end, our priorities are

Rll?0dt

Commrrclrl I Consurrr

lOh Floor
212 &hrbrtion Stre€t
MELEOURNE VIC 3OOC
Auslralta

Te{ephone (O3) 631 8190
Message Eank
Facsrmrle (03) 631 8411

Telstra Corporalon LlmIeo
ACN 051 775 556

\

Requests for Telecom records - Mr Aran smith / Mr Graham schorer

Duncan

As you are aware' Telecom has received requests from various COT customers for copies of all
records relating to them. We are processing these requests on an urgent basis in an effort to
have the outstanding disputes with those customers resolved by arbitration. It is in Telecom's
interest that the records be provided to enable that arbinadon process to begin.

To this end, I need your assistance to ensure that all documens, memos, notes, ourputs of
network monitoring or testing, and all other records ("records")concerning Mr Alan Smith's or
Mr Graham Schorer's telephone services. are made available as quickiy as possible. Every such
record relating to those customers' telephone services must be made available. whether it is in )
paper, tape or disk form, and whether it contains analysed or raw data. [f any records are not 14 ,r
p rov ided 'no ton lycou ldwebe inbreachof theFoIAc t ,bu ta lso*e@
relying on those records for our defqnce of the arbiration proceedings. ls.

This is obviously a large task. David Stockdale has indicated rhat it will require 5-6 working
days just for him to obtain some of Mr Smith's records. ln addition. locating and
copying/printing the records is only pan of the task. An outline of the sreps we need to take in
order to prepare the documenrs for release is as follows:

J .

Physically locate and copy/prinr the files.
ReVicw the copied files to determine whether any of the FOI exemptions apply to any
parts of them. [f so, rhen:
(a) those parts need to be blanked out from the copy.
(b) a cumulative record needs to be kept of which specific FOI exemptions have

been relied on ro delete information from the fiJe copies.
Make a copy of the marked-up copied Frles, so that Telecom has a record of what has
been sent to the customer.

303 c



2. Raw data which can be interpreted by these customers themselves with little explanarion
(provide within 4working days) ie TBAX. lropard. TIMS, ELMI

3. Raw data which can be interpreted by the customers themselves only after detarled
explanation (be in a position to provide within l0 working days)

As discussed, t would prefer that steps 2 and 3 be done cenually from my ofhce. for
consistency. Where you have concems that our people will not pick up information appeanng
on particular printous which should be exempted. please highlight that type of information on a
copy of one of those printouts. for us to use as an example.

Could you please ensure that the above materials are delivered urgently to me. at level 10,242
Exhibition Sneet Melbourne. I am helping to co-ordinate the release of documents to Mr Smith
and Mr Schorer. Please call me on 634 8490 if you have any concems..

1';'- U'-L,
Simon Chalmers

4.^ol*o-t f,onnaarc;- t! ^nra

*o * r - ^  '

'U 
1r^rtc.a11 1* t&t J 1.,-

3o3c
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1.4 August 7997 Our Ref: GLH

Matter No: 5126900

Your Rei 93/L94VRH;DF

Mr \7 Hunt
Hunts'
Solicitors & Consultants
358 Lonsdale Street
MELBOURNE VIC 3OOO

By Facsirnile: 967O 6598

Dear Mr Hunt

ARBITRATION - SCHORER

I refer to our discussion on 6 August last and the subsequent letters
received from Mr Schorer dated 8 August and L1 August 1997.

As you are aware,I proposed on 7 July 1997 that, in order to overcome the
current impasse in this arbitration, a technical evaluation be initiated on the
basis of evidence submitted to date.

Telstra indicated its concurrence on 16 July t997.

* | tutr Schorer has commented that at best an interim technical evaluation

I could only proceed "on the evidence [submitted] to date by Telstra". I do
I not agree with this observation. Your client has received a substantial

amount of material from Telstra to date. There may well be more material
of significance which has not been made ava:lLable to him and I am aware
that there are outstanding requests for further and better particulars. One
of the immediate advantages of an interim technical evaluation however,
would be that the Resource Unit could expeditiously and objectively assess
whether (and if so what) additional information should be made available
by the parties. I therefore maintain that the interim evaluation should
proceed "on the basis of evidence submitted to date by the parties".

\ The first step in the process would be for the resource unit to assess the
natufe and content oI matenal suDmltteo to ,@mferral to the
technical expert for evaluation. If the resource unit forms the view that
a ical nature should be made available, and if I
agree with this opinion, then an appropriate direction can be made.

ParlneE
David M. Scarlett
Edward S Boyce
,ames C.F. Harrowell
Cordon L. Hughes
David P. Cooper
lan 5. Crai6
Peter r. Ewin
Nevil le C.H. Debney
Crant D. Sefton
William P. O'Shea
Ashley M. Pelman

Consultants
Kenneth M. Martin
Richard l. Kellaway
Craeme J. Armstead
Melissa A. Henderson

Associates
Francis V. Call ichio
John D.F. Monis

represented in

a d e l a i d e

m e l b o u r n e

s y d n e l

s y d n e  y  u e  t t

b r i s b a n e

c a n b e r t d

n c u c a s t l c

d a r u i n

,lll- il, ;i:;li i ; ;:;;, i:l[l'lli lll;i]',Xli h,l]li:;:" J: ;;i: il"f-,T " g O tf E
l I r l 19185_GLTVKS Emai l :  Ma i l /hunt .hunt@in ter law.org
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Mr Schorer has queried the independence of Mr Paul Howell as an
independent expert. I see no basis for Mr schorer's concem. There is no
evidence that Mr Howell has, or has had, a conflict of interest in this matter.

Mr Schorer has asserted that there is "no technical resource unit in place at
the moment, and until there is Mr Howell cannot act, if at all". This is not
coffect. The resource unit is "in place" and comprises Mr Howell.

On 1 August 7997 I forwarded you a diskette containing a list of documents
held by Telstra. The contents of the diskette had been, by Telstra's
admission, modified fwice in recent times. Mr Schorer has asked that the
original list be made available. There will be no value to Mr Schorer in
obtaining the "original list" if the subsequent modifications have only had
the effect of supplementing the earlier list. Accordingly, I propose
seeking clarification from Telstra as to whether any material was deleted
when the modifications were effected on 10 December 1996 and 77 July
1997 respectively.

Accordingly, I direct, that:

(c)

(d)

the evidence submitted by the parties to date now be referred to
the Resource Unitr

the Resource Unit examine the materials submitted to date and
inform me whether, in their opinion, further material should be
produced by either party before a technical evaluation takes place;

subject to (b), or may the materials submitted by the parties be
referred to Mr Howell for technical evaluation;

noting that Mr Howell may not be able to reach a conclusive opinion
the progress of this matter be reviewed by me upon receipt of an
interim technical evaluation report from Mr Howell;

in the meantime, Telstra advise me by 20 August 7997 whether any
modifications to the disks enclosed with its letter to me of 29 July
7997 involved the deletion of any material and, if so, specifying what
material was deleted.

Yours sincerelv

(a)

(b)

(e)

GORDON

C C

]flt(JG#6

E Benjamin, G Schorer, J Pinnock, P Bartlett,
L. McCullagh, S Hodgkinson

1 1 1 1 19185_GLH/KS 3otpt
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Nlatter No: 5126900

Partners
Davrd Nl. Scarlett
Edward 5 Bovce
lames 6.F. Harrortell
Cordon L. Hughes
Davrd P. Cooper
lan S. Craig
Peter ,. Ewin
Nevil le C.H. Debner
Crant O. Seiton
!Vil l iam P. O'5hea
Ashley M. Pelman

Consullanls
Kenneth  M. ,V la r t in
Richard I. Kellawar
Graeme I. Armsteao
Melissa A- i ' lenderson

Associates
Francis V. Gall ichro
John D.F. Morrr5

18 August 1997

Ms Sue Hodgkinson
Ferrier Hodgson Corporate Advisory
Level 25
140 \Tilliam Srreet
Melboume Vic 3000 ,i:)n\

rtg,*t/
Dear Sue

ARBITRATION - SCHORER

You have previouslv been forwarded a copy of my letter to Mr Hunt dated
14 August 1997.

I now wish to formerly instruct you to examine the material submitted to
date with a view to submission, as soon as practicable, of the technical
materials to Mr Howell for technical evaluation.

specifically, could you please advise me whether, in your opinion, further
material should be produced by either party before a meaningful technical
evaluation can take place. I ask you to bear in mind that the ploduction of
further documentarion may be clirected at any time in the future.
particularly following an initial perusal of the existing marerials by Mr
Howell.

I

t _

I

I

I
I

I

i

- * '2 - "

m c l b D  u r 4 e

t l d n e )

t l d n r l  a e t t
l
{
I

b r i s b a n cI believe you have been copied with all relevant materials previously and I
se-ek you confirmation in this regard. I would also appreciate your estimate
of time involved in carrying out your initial assessment of these materials.

Yours sincerely

c a n b e / r a

n c u c r r t l c

1_- cgBDo
a d c i t i d e

i  d o t w i n
cc. E. Benjamin. 'W Hunr, G Schorer, J. pinnock, L. McCullagh,

P.Banlert  A ,  /

,lll, il; fi:;1; ; t ;H' i:l[:'lti l3l; l]'Jl[:",::':::t' J: :ii: ilfii:s O+ B
tLtr?r539-GLH/KR Email: Mail/hunt.hunt@interlaw.org
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ARBITRATORS COPY

Sources of Information

The inforrnation provided in this report has becn derivcd and interpreted from rhs
following documens:

. Smirh - Lerter of Claim tSMl)

. Smith - Gcorgc Clorc Report datcdSlTtg4(SMS)

. Smith - George Closc RepondaHd August 1994 (SM9)
r Smith - Tclccom Dcfene Witrcss Staterrren6-
. Smi0r - Telecom Dcfencc 8004 Scrvicc Hisrory
. Smith- TelccomDefeoceB00tAppardixFile I
. Smirh - Telecom Ddcncc 8004 Appcndix lile 2
. Smith - Tdccom Ddenct B0Ol Apperdix File 3
. Smi0r - Tdccom Deferrce 8004 Agpendix File 4
e Smirh - Telecom Defense 8004 Appcndix IiIe 5
r Smith - Tdccom Ausualia - Rd I Saotory Declaration of Ross lla*hafl Ref 2

fui Inuoduction to Tclccommrmications in Ausaalia- Rcf 3 Tclecorn Ausqalia's
Netrrork Philosophy_ Rd4 Glossary of Tenns

. Smtuh - FOI Materid t9 Decernber 19% (SM44)
' Smith - Georgc Close & Associarcs Report 20 lanury 1995 - Rcply to Tclecom's

Ddcncc (S!t{50)
. Smidr - Samples of FOI Tclccom Documcn6 (SM49)
. Smith - Appendix C Additional evidence (SM4S) ..r.
. Smith - Summary of TF200 Report (SM4?)
. smith - Bell curada Intcrrrationd Inc. Further information (sM46)
. Srnith - Additional information (SM4S)

A sie, visir was conducted on wednesday 4th April 1995 cwering:

. inspcction of &e Cape BridgewaterRCI{ cxchange

. irrspection of rhc CPE at rhc Capc BridgewatcrHoliday Camp

. inspection of thc exchange equipment atportland (RcM, Ar(E 104, ARF)

. discussions with Mr Alan SmitlL accompanied by Mr Pcrcr Garnble of Tclecom
Austalia.

DMR Group Inc rnd
Lsnc Tctccornrnunicltionr Ry LtC

I

Pr3c 27
30.A,pril 1995



Sources of Information

The information provided in this
following documents:

. Smith - Lener of Claim (SMl)

a

a

a

a

a

a

a

a

a

a

o

a

a

a

a

o

o

O

a

o

a

o H34219a "
TelstraFOI Number

TELSTRA 
" 

oi* SMITH,S Co;; 

--l

report has been derived and interpreted from the

Smith - George Close Report dated 5n194 (SM8)
Smith - George Close Report dated August 1994 (SM9)
Smith - FOI Material 1994 (SM44)
Smith - George Close & Associates Report 20 January 1995 - Reply ro Telecom's
Defence (SM50)
Smith - Samples of FOI Telecom Documenrs (SM49)
Smith - Appendix C Additional evidence (SM48)
Smith - Summary of TF200 Report (SM47)
Smith - Bell Canada International Inc. Further information (SM46)
Smith - Assessment Submission (SM2)

1-200
200 - 400
400 - 600
600 - 800

,  
-  800-1 ,000

1,000 - 1,289
2,001- 2,159

Smith - Reply l8 January 1995 (SM53)
Smith - Reply - Brief Summary January 1995
Smith - Further Examples of Additional Evidence Two Volumes (SMl6)
Smith - Further FOI Material (SMl7)
Smith - Cape Bridgewater Par I & 2 (SM 20 &21)
Smith - Additional information (SM45)
Smith ' Telecom Defence Witness Statements
Smith - Telecom Defence B004 Service History
Smith -Telecom Defence 8004 Appendix File I
Smith - Telecom Defence 8004 Appendix File 2
Smith - Telecom Defence 8004 Appendix File 3
Smith - Telecom Defence 8004 Appendix File 4
Smith - Telecom Defence B004 Appendix File 5

t

Smith - Telecom Australia - Ref I Statutory Declaration of Ross Marshall. Ref 2
An Innoduction to Telecommunications in Ausralia. Ref 3 Telecom Australia's
Network Philosophy. Ref 4 Glossary of Terms
Smith - Telecom Defence hincipal Submission
Smith - Telecom Defence I-egal Submission
Smith - Telecom Supplement to Defence Documents

DMR Goup Inc and
Lanc Telccommunications Pty Ltd 3o49 '^'Lii"'39



20 August, 1997

Mr Graham Schorer
Golden
493 -495 Queensberry Street
NORTH MELBOURNE VIC

IVSW IPU Rt/ g

305 I
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Dear Mr Schorer

Appointment of technical adviser to the Resource Unit

At the TIO meeting held at Minter Ellison on Tuesday 29 July 1997, it was agreed that a new
technical adviser to the Resource Unit would have to be appointed to your arbitration, to replace
Lane Telecommunications. The new advisor will assist Mr Paul Howell.

I advise that Lane has formallv withdrawn from your arbitration.

As administrator I now outline a proposed procedure for the appointment of the new advisor:

I Ferrier Hodgson Corporate Advisory have met with various technical
consultants and compiled a short list of possible technical consultants for the parties to
consider.

1 The parties have two weeks to consider the consultants recommended by
FHCA.

1 If a party wishes to speak with any of the proposed consultants, the party may
do so only in the presence of a representative of the TIO. A party should contact Ms
Lucy McCullagh on9229 2173 to arrange a mutually convenient time for such a
meeting. The parties should not contact the proposed consultants without the TIO or a
representative thereof being present.

I The parties are to rank the proposed consultants in their order of preference as
follows:

. Those consultants which are acceptable to the party are to be
listed in order of preference from I (being most pref'ered) to 3 (being least
preferred).

. Those consultants which are unacceptable must be listed as
such and reasons provided as to why they are unacceptable.

'... proaiding indepenfunt, just, informal" speedy resolution of complaints."
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I The parties must forward their list of pref-erred ac{visers to the Administrator.
Telecommunications Industry Ombudsman, 315 Exhibition Street, Melbourne, Vic,
3000, within 14 days from the date of the letter.

1 The Administrator will consider the parties responses and on the basis of
agreement and consensus appoint the new technical adviser.

FHCA recommended technical consultants (in order of prel'erence)

I Itcom Australia Pty Ltd - Information Technology and Telecommunications
Consultants

',J

J

I

I

Consultel - Telecommunications, ITN Security Services

TCP - Telecommunications Consultants Ptv Ltd

Enclosed are corporate profiles of each consultant for your consideration.

Should you have any queries please do not hesitate to contact me.

Yours sincerely

I Should apafiy find that none of the proposed consultants are acceptable,
party is requested to suggest an alternative consultant who is acceptable.

arbitra\lane608

3o{



f: arp-
i  :  ! l l ! ,

Our R€f: GLtl

MorcrNo; 5I?6,r'J_

lfirr
Orrrd ll. lGUlrta
[6\a.d t oor<a
llmrr C.f, Hlpwr1
Coroon t. ttqtpl
Ortd P. CooOrr
l.n 5. Crttt
2etcif. er|n
:\ie\dl" G.tl. Oabn y
Grent O, Srrrtoa
N;il'arn p. O,Sha!
.\tftln.t|. Pclotrn

Coetultretr
. Ia^r?rh M- Mritn

Rictrrf f, lGllrroy
Gncmr t. Annle.il
J\trirrtr A. llmdenon

Arrodat a
F aF(!r V. CJfrchb
lollc f.F.,llozlr

a c . 0 a a ? n e

d)

ri\\:4rl

t . Y n n r t

t r t n a ,  o . t ,

b t i r t t s c

e a a  b t r r a

n a z ' c e t t l c

rrrt|lri?t rt

t l r l t i l e

l t t u i a

3ob

GOR

cc. w ,|. Ptnnock, P. Bartletr, L. McCullagh, S.

Lcvgl 21, 459 Coll lns Srreet, Melbournc 30oo, Aurralla. Tclcphonc: (6t..t l  9617 g2}o.
'Faccimfle: (61-31 96tt rzg9. c.P.o. lor tsllN, Melbournc 300t. Dx 2!2, Melbourne.

LLrr275E9-CtLlVKi lnell: Mail/h'rn !.huntOin tcdow.erg

thc Augrtallln Mcnbcr of lnterbw, rn inlgauhnrl lrrxbdon olln&lx.ndert lerr limg . ACr F|Gi0c . Thr rlrcrtcer . Erropc . ftc trti/rlle Errt

HmtaHu-rt
L A W Y E R S

25 Augu.sr 1997

Mr Ted Benjamin
Director
Consumer Affairs
Telsrra Corporacton Ltmlred
Level 37
242 Exhibition Sreet
Melbourne vlc 3000

By Facslmllez 9632 ,23t

Dear Mr Benjamin

ARBITRATION - SCIIORER

l^ld?T:SE L6, LZ 9f1V
t0 'd  2 t r0 'oN 2T2L \  L6 ,9nA LZ

Following. my lefter to Mr l{unt of 14 augusr 1997, a copy of which was
forwarcled to 'rou, I had a subsequent distussion wirh Mi nunr i. which he
requested on behalf of his clierrt that ttre unmodified, origintrl diskette,
which wes the subiecr of my ordec of 7 July 1g97, be macte available. The
purpose of rhe requ€st is to enable the claimant ro compare the original
cliskctte and rhe diskette as supplied which was subiecred ro rnoclifiiation
by Telsrra.

Jn view of my direcrions of 14 Augu st 1997, which I consicler ro be
aclequare, I do nor propose dirccdng drat you comply with this request. At
tltc same time, it may assisr in the arbitration proccss if you ner€ to
comply wirh rhe request.

Yours sincerely

TOO228a6- t0 :  0  I N3qr09



Our Ref: 3404.doc

27 August, 1997

Attention: Mr John hfunack
Commonwealth Ombudsman
Commonwealth Ombudsman's Officc
6th Floor, 1 Parallel Place
Canberra ACT 260{

By facsimile (06) 2497829 and post.

FAX (03) e2B7 7OOt,

493*495 OUEENSBERRY STREET
NO'TIH MELBOURNE VICTORIA 3O5I

PO. fK)X 313 NORIH MELBOURNE 3O5I

€i

Daar Mr \Affnack,

Re: Hunt & Hunt corospondence dated 25 Augustlgg7 relatlng to the supply
of the unabridged, unmasked, unmodlfied orlglnal dlskette contalnlng the
Excel fileg.

t refer to the content of the Arbitrator's letter ctated 25 August 1997 sent to Telstra (copy
enclosed).

It would appear that the Arbitrator has failed to grasp the significancg to GOLDEN in not
being supptied by Telstra with the unabridged, unmasked, unmodified original diskette
cont-ining the Excelfilas in accordance with his original directive-

ft appears that the only way GOLDEN is going !o be able to obtain a copy of the original
una6ridged, unmaskeo, uhmodifie<t original diskette containing the Excel fifes from

Telstra witt Oe because telstra has been pressured by the Commonwealth Ombudsman

to, with reasonabteness, correctly pfooess the orlginal FOI application'

I again draw the Commonwealth Ombudsman's attention to the following facts

previouslY rePorted:'

. Tetstra provided GOLDEN with a written notification (sigqe_d I November 1996), it

was exempting ine suppty of documents requested under Fol as it was claiming the

docum ents wJr" coveied under legal professional privilege.

. Just after I received Telstra's wrltten notificatlon, I spoke to John Armstrong who

stated to me *y ,"qu"st for documents under arbitration would be processed..and

supplied quickei and'woulcl overcomo exemPtions under legal professional prlvilege

"ppiieO 
to documents requested under FOI'

e lmmediately after my Conversation With Mr A,rmstrOng, I advised.the Commonwealth

Ombudsman,s Office I would not immediatety lodge an official complaint,-l yvould

make the same request under arbitration in order-to test the speed and Telstra's

witlingness to suppli these same documents under arbitration.
er-3o7
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@OLDEN

I befieve sufficient time has past for me to form an opinion based upon experience that
the continual assartions made since February J994 by the Administrator, Spectaf
Counsel to the Administrator, the Arbitrator and Telstra that it is easier ancf'faiter to
obtain from Telstra all documents requesled under arbitration than it is under FOI is
untrue as it is not a fact of life.

My experience to date has demonstrated to me that FOI is the only way to obtain all
documents originally requested from Telstra, aven when Telstra has first falted to
correctly discover, identify, supply or exempt documents reguested.

It must be stated that the success of FOI has only been possible because of the
continual investigations and involvement of the Commonwealth Ombudsman,s Office.

J I humbly request the Commonwealth Ombudsman reguest Telstra to provide me with
6,[) the unabridged, unmasked, unmodified copy of the originally requested FOlfiles.

I do appreciate that the Commonwealth Ombudsman's investigations to this and other
like FOI C.o.T. matters is now exceeding forty-four (44) months of continuous effort by
the diligent and dedicated Ombudsman's officers in order to remedy Telstra's systernic
conduc{ involving continual violation and breaches of the FOI Act.

Should you require any further informatlon or clarification, ptease do not hesitate to
make personal contact.

-2 -
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Ref No: ClgrllU-n

27 AugnsrlggT

MrGratracr Sclrorer
Golden
I€ Eox 313
NORET MBLBOURNE 3051

Dear Mr Scho,rer

I reftr to yourletter otzT Aug.st lEgT ̂nato our telephone
conversation on 2TAugust l9gzconcerntng your coaniplalnt about
the )flS rpreadstrce.ts. 

-
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I telephoned Mg Laver of relsaa b inforn her that vou infe6s6
me that yqt lfd not t€c€lve the computcr files lsctt6rer.xts, z m6orer.xb and
mgschor.xlffry^ Telstta- I renrindei lrrts Laver that she advised me onll
Augurt {e}_thg Tebffa lw ncatty nuilc,fiIes lsclpnr,xls,zsctnra,xb inam_gac[ur.* tY futl ol-itablc to Mr Sawa punuant b a d;iecttoi it ii 

-

arblttatotttude on7luly 2997. Me Laveraaid thatTelstra did rct jma *'" ruesto you because she understood that the Arbitrator woi d"i"g the files to you.

Y.lt1"_f1.tTq b the arbitration are out of the Ombudsmrn's judadtction.
As I explatncd b.Mi Lavctr l lnqlircd about this matter only to enabte me b
?"t -I prioriUec fT *y lnvertigation!. _I had placed a low pao*ty * *yinvestlgation of this cornplaint Leca,rre I unddrsbod that ritJra flaa Eu*you the fileo undcr arbitrafion.

! +d, howeverr lnform lds Iever ttrat I would pasq on to you the lbovelnformation and atco -Ms Laver,g oplnlon that jhe bellevei that Tebtra has
_complied Et th. Arbihator's dir;ctions in respecr of the oompuiirJu*. MaLgyg$atcd tlrat ttre tnafter ls on€ between5ptiand &,eeruitltoi

// ,Auh-szFor nypltt I adylqyou rhar {qwi[ continue o,tt'it ucstrgitto'of the Icornplatnt P9t Mr Kearney's FOI decision of Albvsg#c;ittz; iruiii will belsome time bebre we corrclude Ore matter and it may be that we rniUOcoifiil
opinion that Mr Kearng/s declrton lg reasonabte. Iir the circurnrtancei, ffi- Imay wish to consider hking tlre mattet up with Usffi |
appear to be your best chmce of obtalning the files qutckly,

3o8
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Yourg einccrely

"?' -'

I sen! r copy of trrts retter to Ms Laver togerrrer with a copy of yotrr rctcr !ome daFd 27 Arrgwt 1992.

Jolun Wynack
DireOor of Invesflgntloru

TOOLLSa6-90 :  0 I
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Our Ref: 3446.doc

16 September, 1997

Attention: Mr John Pinnock
Telecommunication Industry Ombuclsman
Telecommunlcation Industry Ombudsman's Off ce
321 Exhibftion Street
Melboume VIC 3000

By facsfmile:9277 8797 and post.

Dear Mr Plnnock,

RE: The selectlon and appolntment of a NewTechnlcal Resource Unlt.

Further to my conespondence of 12 September 1997, Ref. No. 3446, late yesterday I was
advised by one proposed member of a consortlum of his wlthclrawal of hle Interest to
participate In the New Technlcal Resource Unlt.

This person had given serious consideration to the task for more than a week before
aniving at the decision that he would personally be subconsciously biased towards Telstra
owlng to hls Involvement in the development and maintalning of those parts of the Telstra
network contributing to the C,o,T. dispute.

The search continues to find a Consultant who has the like expertise of this person who has
withdrawn.

I wlll keep the TIO Informed of my successful progreEs.

Should you requlre further information or olarilioation, please do not hesitate to make
contact.

@(DLDEN
IILTPHONE (o1t e287 70W

FAX (03) e287 7ml

{93-495 AUEENSBET{rV SITiEET
NORIH METBOURNE VICTORIA 3O5I

P'o. B'oX 3I3 NORTH MELBOURNE 3O5I

Yours slncorely,

M
W^schorEr

3o?
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Jehn tlmock
Ombudsmar

l6 Sapcmbor 1997

ilh Grahanr Soharsr
Ooldm Tnnsporl AgcnoY
49, 49J QueensbonY Strccr
NORTIIMELBOURNE 3O5I

Frcshnlle 92e7 7001

DcuMr Sehotct

ToclgFrlRcrourcc Uuit

I mfor to your le6ea of 5 and 12 Scptember 1997. conccrning a rcplaccmcnt for Lana
Telacommunioetions.

I look Snrrard to locciviug e notninction fionr you for l rlploeernent for l-anrc. orl aoon al

poroible.

I rcnind ;nu, howevsr, as notcd in tle Arbitntor'e lcttcr of 14 Augutt t997 to yurr roliciror, that
the Resorrcc uolt cungntly crurpriscr Mr PauI Howtrll' I note rleo dre v4rigns dirpctions
ooncenrin3 tre Resource Unit in thrt btter. I dso notc thc Arbi$eurr's iostructionc to Ferrior
Hodgson eorporate Advisory in hir lcfttr crf l8 Augwt which wrr oopicd to you.

Youre cinccrely

3to
".-. ptooldhq jtl ;5nru1 yall t*olvcton efattrytklnu,"

OMBT]DSMAN

stif?hhn/6or l€le(ornmunlclrrons tndunty omoucsman t(c At:N gl/ 6t4 lll

Wcbrhc : httrrur.tio.@tn'lu
t-mtll: liootio,Con.!u
Nrtlunrl l'lcrdquarten
319 Erhlblt lon ltrmt Melbourne Vlctorla 1000

r0aq

Bor ltollt
Collinr Strrct Errt
Mtlboufnt
victo.ie 3000

0t1 orr tot0 alz0 c log

Trbphana
i!sltnllE
Tcl. Frrccell
Fax Frc*rll

l r :0r

tol,l q?77 A777
(01) 9277 E7e?
1800 062 056'1800 510 6t 4

t0,  00/ l r



",,, prooiding ind.cpcndcnt, jtst, informal spccdlt resolution of compbiatl"

fcbcommrmications
lndnstrt
0mbudsnan

John Plnnock
Ombudsrnan

Senate Environment, Recreatiorlr
Communications and the Arts Legislation

Committee

Statement by the Teleeomuru_niim_ent pJ Tr ications
Industry Ombudsman, John Pinnock

26 September 1997

9t t
Website : www.lio.com.au
Email:  t io@tio.com.au
National Headquarters
Level l511 14 Wil l iam Street Melbourne Vicloria 3000

Telecommunications Industry Ombudsman Ltd ACN 057 634 787

PO Box 275
Collins Street West
Melbourne
Victoria 8007

Telephone (o3) 8600 8700
Facsimile (03) 8600 8797
Tel. Freecall 1800 062 058
Fax Freecal l  IROO 6to 614



Senate-Environment Reuetion, communications-and the -- - - :
Arts Legislation Committee

Statement by the Telecommunications rndustry ombudsman,
John Pinnock

26 September 1997

Oi

The Committee's proceedings on24lme 1997 were concerned with administrative
problems rwealed by Telsra's bandling of the COT (Casualties of Telstra) cascs, and
tsrded to focr$ onindivifual cas€ri.

I thought it night be of assistancc to the Committee if I provided an ass€ssment of &c
COT Arbitation Procedues fiom my persp€ctive as Administator of the plocessr
focusing onthc essential features, analysing any deficiencies and drawing some
conclusions and recommendatious forthe fi$rc.

Before doing so, however, it is appmpriratc to advise the Committee on the status of tbc
reuuinittg Arbitations

Forn claiqs rcmain to be det€tmitred by the Arbitraton.

Mr Paul Howoll rennains as a technioal adviser to the Resonrce Unit, but a decision will
have to be madc by the Arbibators as to ufretber to re,place t ane Telecornmunications and
if so, who that replacement shoutd be. The fubitators may also have to determine vihe'lr
the conflict of interest arose, there being no consetrsw on this iszue.

I am consulting with three of the fou Claimants as to a number of possible replacements,
but at the moment no agreement or consensus has been reached,

Atthe time of Lane's withdrawal oue of the claims was very close to being determined,
while the second and third clairns are at various stages. In oue oase, tbe Arbihator has
already made a direction to refer information obtained to date to Mr Howell for
preliminary technical assessment.

Statcmcnt by $e Tclecommunications Industry Ombudsman, John Pinnock - 26 ScPtcmbcr 1997

9t



ln the fourth Batter, the claimanThas electcd to pocecd with the Arbitration on the basG
of lane Telecommunications continuing as pafi of the Resource Unit I expect this
Arbitration to be completed in the near fi$ure, with a Financial Evaluation Report to be
issued by the Resource Unit in the next week.

Tuming to the proccss itself, the COT (Casualties of Telsta) arbitration procedures were
designed to provide a rireans of resolving a number of outstanding claims which had
several corrrmon features:

the Claimants wcre all small business customers of Telstra;

the business€s wer€ heavily dependent on their tclephone service and/or other
telqcommunications se,rvices;

all claimed to bave suffered zubstantial business losses as a result of Telstra's
faihre to provide a reasonable level of fault-frec selvice and a failure to
propcrly record and investigate r€ports of a variety of faults cbaraoterised by
Telstra as'Diffcult Network Faults';

although some Claimants had previously sought and been paid compelrsation
by Telstra, all of the claims hadbeen outstanding for a long time.

Initially, the Fast Track Arbitration Procedure (F[AP) was developed to deal with claims
by Claimants described as the'original COT' or'COT 4'. This was followed by a Special
ArbitraSon Procedrne (SAP) dweloped to handle stnirns by the remaining COT
Clainants.

Both.procedues provided fsr the Tcleoomnunioations Itrdustry-Ombudsfiaudo actas
Adminishator of the processes. Independent &bitrators with the power to give direstions
to the parties and io make a final determination of the claims were appointed by the
Administator, either with the express consent and approval of, or after coDsultation with,
the Claimants.

The procedrues also provided for the Adnrinistrator, upon the request of the Arbitrator, to
appoint an independent Resource Uni! comprised of expert technical and financial
components, to assist the Arbitator in reaching his determination. Agaiq the components
of the Resource Unit were appointed either with the express consent and approval oi or
after consultation with, the various Claimants.

Finally, the procedures provided for the appointuent of an independent Special Counsel
to advise the Administator. ln addition, a solicitor from the Special Counsel's fimt was
seconded on a full-time basis to the TIO to assist the Administrator.

All of these administrative costs of the arbitation procedures, with the exception of thc
Administrator's time, were to be met by Telstra.

Statemcnt by thc Tclccommunications lndustry Ombudsman, John Pinnock - 26 Scptcmbr 199?
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SnUcqueofly, iGird generafrontprocodure-F-owuastbe StanffiitA$iira1{onRiiles 
-*-

(SAR) was developed by the TIO, is consr:ltation with Tclstra, Optus and Vodafong ud
approved by AUSTEL, to deal with any fiftrc cascs uihich would othernise involve
claims for compcnsation, beyond the usual pow€rs oflhe TIO to make binding
Determinations orRecommendations. Mostof the featnres ofthe Standard Arbitation
Rutes are derived from and in common with the earlier procedures.

The FTAP and SAP r,equired the Claimants and Telsta to maintain confidentiality as to' "

the proceedings. However, trndcr the nrles of the FTAP the 'original COT' Claimants
we,re entitled to discuss their respective proceedings and claims with each other.

Wbere the nrles of tbe FTAP, and the SAP were silen! tbe proceedings were tO be
governed by the Victorian Corimencial Arbitatiou Ac! 1984. This provides that an

i*t6 by tlr Arbitator is registerable as an order of the Victorian Supreme Cout The

Act also confers a limited right of app€at against any Award by the Arbitrator.

The FTAP and SAP had amongStthcir objectives that they werc to:

o bc non-legalistic;

. operate in accordance with the principles of nahral jnsticc (procodual

fairness); and

. allow the Arbjtator to rcla:c certain nrlcs of law or evidence.

Thc procedrnes required tha*
a

. aclaimantwas to lodge'aurittctr Claim;

. Telstrawas to lodge awrittenDefe,nce inresponse;

. the claimant was to lodge a Reply to the Defence'

Time limits were set for each of these steps, atthough these could be \ruied by Dircction

ofthe Arbitrator, upon request of either party-

The Arbitrator also had a specific pow€r to order a party to produce documents to the

other party, uPon r€quest by the other party.

Evidence was to be zupported by Statutory Declaration and althougb provision was made

for cvidencc to be giv; on oath during an oral hearing ordered at the discretion of the

Arbibator, cross-examination of parties or witnesses was not permitted'

When Claim, Defeuce anrl Reply docunrents had becn lodge4 the ResourceUnit could be

formatly appointed to review the issues, carry out any nec€ssary sitc inspcctions and other

investigations and to prepare separate Technical and Financial Evaluation Rcports, in that

stalcment by thc T{ecommunicatiom Industry ombudsman, John Pinnock - 25 Scptcmbcr 1997
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TdA$itatoi qnas riarirea to p*-nidC 6ese nlports 6-t[;
pcties for comment and subrmissions.

Atthe completion of these stiages, the Arbitator would make a detprmination and Award.

Those are tbe salient features of the proc€ss.

The procedur,es as devdlopalt, envisaged a number of benefits both for the Cldtmants and
for Tclsta From the point of view of the Clairnants, the benefits were to be:

. a fast, nou-legalistic, procedure, operating in accordance with natural justice to
pro.ducc a fair outcomc;

all administrative costs were to be bome by Telsta;

o strictnrles of cvide,nce and of law were rclaxd in favour of the Claimants.

From Telstra's point ofviewthe benefits were:

r finnlity anil certainfy in the determination of the Clnirns, as opposed to the
unc€rtainties of other methods ofresoltdiou such as mediation or negotiatcd
settleme,lrts uftich had already occgned with some of the COT cases

o confidentiality oftbe prcccss.

Experie,lrce has shown that not all of thesc benefits have materialised. In my view,
however, one of the potcntial deficiencies should bave been obvious froq,the oult

This deficiency revolves aror:nd the vexed question of the best method of enabling the 
vClainoants to obtain dooume,nts held by Tetstra. In thc process leading up to the

derrelopment of the Arbitration procednres,
be made availabte rmder the Freedom of Information AcL

.The Commonwealth Ombudsman has reported on the problems enc0untered by Claimants
in using the FOI proc€ss and I won't reiterate her findings. For present purposes, it is

enougbto say that the process was always going to be problematic, chiefly for three
/

\ ffithe Arbitrator bad no control over the process, because it was conducted 
"rrrsdy'

the ambit of the Arbitration Procedures.

Secondly, inproviding documents, Telstra was entitled to rely on exOmptions under the

FOI Act Tlis often t"solt"d in the Claimants recciving documents ufrich were difficult
to understand, because information had bccn dclctcd-

Statcment by thc Tclccommunications tndu$ry Ombudsmut, tohn Pinnock ' 26 Scptcmber 1997
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Incontas! U.6i-*e could bave souglt access to documents unde-tbs Arbitation
Procedures. Provided that documents were relwant the Arbitrator could have directed
Telstra to produce the documents without deletions. The Arbitrator could also have
directed Telsbato produce documents to him for inspectioo, in ordet to determine any
argument as to relcvance. However, the Claimants would have bee'n borurd by the
confidentiality provisions of the Arbitration Procedures in relation to documents provided

totheminthisway .

Thirdln the FOI pnocess as adqinistered by Telsha was extremely slow and this
coatributed to much, but not all, of the delay in some Claimants prosccuting their c'laims.

Asto the lessons teamt from experience, while Arbitration is inherently a legal or quasi: '

legal process, Telsta's approach to the COT Arbitrations was clearly one vfrich was

"J."stiu"ly 
legalistic. In many instances it made voltrminous requests for firrther and

bctter particutars of thc legal basis of a Claimani's cas€ when it was in a much better
' 

positionto judge this issue than slmost all the Claimants'

Since my appoinhent as Telecommunications Industry Onbudsman, my public

comments o" tlit aspect have been rccorded in the Allnual Reports of the TlO, and

through the medium of AUSTEL's quartcdy re,ports, onTclstra's implementation of the

recommendations flowing from AUSTELqs odgiDal coT Reporr

One conseque,lrce of Telstra's approaoh was that the Claimants tried not only to match

their opponent's legal t"rot*o, Urrt also felt it neoessary to engage their own tecboical

agdfinancial gl.pe;;. This was'a significant e)ilrense foi tne Chimants becaue these

costs wer-e not .ddministrative eostsiof the Arbitation Procedurcs, and tlrse Procedures

uaae no prcvision for the payment of aClaimaut's legd'or other costs vlherethe

Claimanirecrived an Award in his or her favou'

Althouglr this deficiency has been largely remedied by Telstra ageeing to contibute to a

successful Claimant's reasonable coG, Uy noy of an ex gratia paymen! the absence of

such a guaxantee in the Arbitration Procedures was a deficiency.

. Next, there have been signifieant delays, over and above those delays associated with the

FOI process in bringingihe Arbitrations to completion. In some cases these delays have

SUeen 6ue to Claimaib U"t"g unable to provide information to substantiate their business

losses.

These delays have been exacerbated by the extensive argulrlents by both sides as to the

accuracy and merits of the Technical Evaluation and Financial Evaluation Reports

produced by the Resotrce Unit.

Finally, as I have remarked previously, the Arbitations have been bedevilled by the

inability of the parties to treat thgdirput.s as matters of a oommercial nature and to put

statcmcntbythcTclccommunicationstndust'yombudsman,JohnPinnock.26Septcmbcrl99T
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;hilthil the aurosphere of m,ttrar oopi*"La nistust tl"Jn"a u"ilt up over a long
pedod of time.

An objective aod dispassionate analysis of the Arbihation Proccdues mrxt howevet,
recognise that the Claimants have benefited from certain aspccts of the proc€ss.

First, the Claimants under the FTAP had tbe significant benefit of Telstra effectively .
waiving any statutory innunity it may have otherwise been able to plead in legal
proc€edings.

Io particular, Clause 10.1 of the FTAP provides:

In rclation to Telecom's liability, il*y, to compenmte for any demonstrated loss
on thc part of the Ctaimant, the Arbitator will:

recomme,nd wbether, notrnithstanding tbat iD respect of a
pedod or periods tbat Telecom Australia is not stristly liable
or has no obligation to pan due to a stahrtory irnmunity
covcring thatp"riod or periods, Tclecom Aushalia should
having regad to all the circumstances relevantto the
Claimant's etaim, pay an amount in respcct of such a period
or pcriods an4 if so, what amount

Clause 13 of the FTAP provides:

Telecom commits inadvanceto implementing any recomme,lrdatigos made by thp

Arbitrator pursuant to'sub €lause'10. 1 ;1.3.

Secondly, the Claimants under both the FTAP and SAP had the general beirefit of the

relaration ofrules of law.

In particular, Clause 7.1.1 of the SAP provides:

ln relation to loss the Arbitator will make a determination:

o

10.1.1.3

7.1 .1 .3 giving due regard to the normal rules of evidence and legal
principles relating to causation, subjcct to any-relaxation
vlhigh is required to enabje thc Arbitrator to make a
determir,ation otr tgurottable *o,-d 

"" 
to the liok befnteetr

the Claimant's demg.nstrated loss and alleged faults or
problems in the Claimant's telephone senrice- and to make
reasonable inferences basedupon zuch evidencc as is
eresented by the Claimani and by Telsha

(emphasis added)

dSttlcmcnt by thc Tclccommunioations lndustry Ombudsman, Iohn Pinnock'26 Scptembcr 1997
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Although oDe must be cautious in assessing their efFect, these pmvisions may havc becn
the differe'nce between Clainants succeedisg rmder the Arbitation Procedures, vbere
they migbt have othenrrise failed, or failed inrelation to parts of their claims, if they had
litigated the matters.

'Based 
on tho above analysis, if the Standard Arbitatitin Rules are to be, and are seento.be

effective, changes clearly need to bc made to the process.

Before suggesting any cbanges a nr:mber of matters nd to bc bome in Bind"

Firstly, the SAR were developed in consultation with Tclstra, Optus and Vodafone to deal
with commercial disputes involving cr$tomem of those carriers. If the SAR are to be
generally available thtugh the TIO, those and other new members of the TIO wilt bave to
be consulted about any cbanges.

Secondln the SAR have beeir developed to deat with comnercial disputes invotving small
business uihich bave sufrered losses due to faults or proble'ms with their
telecommunication services. The proccdrre is not well suit€d to deal with other vatieties
of dispurcs involving e.g. breaches of privacy, or other conduct unrelated b the provision
of telecommrmication scrvides.

Thirdly, in conformity with the conce,pt of the fiO as an alternative dispute resohrtion
fonrm, ncither a Claimant nor a member of the TIO can be forced to enter arbitration,
although Telsba was required to advise AUSTEL of any ocoasion vfren itdeclined,to do
so.

The following changes to the SAR need to be considcred:

l. Where Telstra is a party to the $[$ Q[eimants should be encouraged to obtain
relevant documents througb the Arbitation pnoc€ss, rather than under FOI, thtts
putting this matter under the control of the Arbibator.

While a Claimant could not propcrly be required to give up rights under the FOI
Act the Arbibator,could ensure that docurrents were produced speedily.

In the case of a carrier other than Telshq a Claimant would only be able to obtain
documents tbrough the SAR

2. Provision must be made for successful Claimants to recover their reasonable legal
and other costs.

3. The Resotuce Unit was intended to provide expert assistance to the Arbitrator.
The rcquirement that its reports were to be provided to the parties appears to have

Skrcmcnt by thc Telecommunications Industry Ombudsman, Iohn Pinnock - 26 Scptombcr 1997
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becnwritten into the arUi6'tion procedures to meet the perceived requirements oil
natural justice or procedural fairness. However, those principles do not
necessarily require this step.

Much time could be saved if the Resource Unit provided expert advice solely to
the Arbihator, as occurs in other tlpes of commercial arbibation where tecbnical
expertise is made available to assist an Arbitator.

The pmblem of cxccssive legalism is easy to identify bu! grven the nature of
Arbitratioru much less easy to remedy.

One solution would bc to prohibit the parties from making requests for further and
betterparticulars of auy aspect of their respective casies. In the event of any
obvious 'gap' the Arbitator would have a discretionary power to direct a party to
provide morc matetial. .

In general, tbe fubiuator should have grcaier discretionary powers to contol
delays which have othenvise been inhenent in the ptocrss to date.

Above all, major disputes v&ich might be candidates for Arbitation should be
identified at an early stage and a Clairnant offered this option if the carrier
Fonsiders it appropriate.

Because of adve,lseperce,ptions aboutthe fubitationProcodures, oDly one dispute
has be€Nr deatt with under the SAR sincc that proccdnc was establishcd.

It is interesting to note that of the 43 Dispute cases finrtised by A! TIO i\ 1996-97
onty 15 were the zubject of a formal and binding determination or direction by the
Ombudsman

The balance of 28 cases, which involvedclaims in excess of the TIO's powers to
make adetermination or recommendation, were rcsolved either by conciliation or
by mediation

5.

JOHN PINNOCK
TELECOMMTJMCATIONS INDUSTRY OMBI,TDSMAN

Statcmcnt by thc Tclccommunications Industry Ombudsman, John Pinnock'26 ScPtcmber 1997
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resolution by mediationor negotiation. In several cases settlements had already occurred
in the past/i'ith some of the CoT claimants, but had not achieved finality. The second
benefit was the confidentiality of the process as opposed to, for instance, litigation in open
court. The experience has shown that not all of thlie benefits have emerged 

-or

materialised. e

ln my view, there was one difficulty that should have been obvious from l/
the outset. I do not make anyqtJ syvLw6l r.vr LUlruuE, arulg rtr Inls colnmltrce ano saylng that
outright, because it should have been obvious, in my view, to the parties and everyone
involved from the beginning. This deficiency revolves around the vexed question of how
the claimants were to obtain, ind the best method of obtaining, documene f.o* Telstra
which were to assist them in the process. In thewurl;u were to asslst mem ln the process. In thq procqss lgadilg up to the development of
the arbitration procedures-and I was not bout it to be
able to say this-the claimants were told clearly that documents were to be made available
rv urLlrt u'usr urc rrJl Act. l ne .lar llas alleaoy repofteo On me Fproblems encountered by the claimants in that process, and I do not proposJto reiterhte 

^
her findings.

Senator SCIIACIIT-Do you disagree with frer findings?

along to this conimittee

c

\

Mr Pinnock-No. For present pu{poses, though, it is enough to say that the
-w,T alY,ays,.goin$.to be proPlematic, chiefly for three tmrJns. Firstly, and perhaps

documenb Telstra was entitled to rely on whatever exemptions it might be entitled to
under the FOI Act, and this often resulted in claimants receiving doc-uments, the flow of
which made them very difficult to understand. In some cases, there were obviously
excisions of information. In contrast to'this, the claimants could have sought access to
documents on a regular basis under the arbitration procedures. Provided that those
documents were relevant, the arbitrator could have directed Telstra to produce those
documents without any deletions. If there was any argument as to the relevance of
documents' the arbitrator would have had the power to require their production and
inspection by him to make that determination in the first piace. Thirdly, we know that rhe
FOI process as administered was extremely slow, and thii contributed to much, but
certainly not all, of the delay which theclaimanrs encounrered il;r";;ii"g ,t.it claimrl
through the arbitration procedures. 

L - - 
": 

:- F

Tost,lignjticlltly' the 3{biqator 4a,tl nFitrol over that process, because it was a process
t of the arbitration procedures. Secondly, in providing

With the benefit of hindsight, I will turn now to the lessons that are learnt from
experience of the process. Firstly, arbitration is inherenrly a legalistic or quasi-legalistic
procedure. It does not really matter how you might finetine any particular arbitration. It
has the normal attrihutes of a quasi-legal procedure, where yor have parties opposing each
other with someone in the middle having to make a determination. Even having said that,
I am on record as saying that Telstra's approach to the arbitrations was clearly one which
was excessively legalistic. For instance! in many instances it made voluminous requests for
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further and better particulars of the
probably in a much better position
claimants.

I am on record as making some general remarks about that issue, both in thereports through the TIo and through the medium of Austel's quarterly reports on Telstra,s
implementation of its recommendations flowing from its original CoT report. oneconsequence of Telstra's approach was that thJ claimants triid not onty L match theiropponent's legal resources, but alsq felt it necessarv to eng qr"n techni;;i; /
v y r v r r v l l l D r 9 g . u r g 5 U u t c 9 S r D u t a l s o t e l t l t n e c e s s a r v t o e n @ a n d

f i nanc ia l expe r t s .Th i swasa iman tsbecause thosecos t s
were not administrative costs of the arbitraiion procedures. .Those procedures, as we kl

Iegal basis of claimants' cases when in fact it was
to judge those issues than almost any or all of the

rurve cosrs or tne arbltratron procedures. .Those procedures, as we know,made no provision for the payment of a claimait's legal or other costs when the claimantreceived an award in his or her favour. Although thisleficiency has now largely beenremedied by Telstra agreeing to .ont ib ,way of its ex gratia payment agreement which Mr Ward referred to, the absence in myview of such a guarantee in thJ arbitration procedures at the outset was a deficiency.

Next, there have been significant delays over and above those delays associated
with the FOI process and, in some of those cases, some of those delays have been due notto Telstra but to claimants being unable to provide the sort of information thar was
requiredtosubstant iatetheirbusinesslossei .@shavealsobeenexacerbatedby,
e.\tensive arguments by both sides, Uut prti.u land merits of the technical evaluation and financial evaluation of reportr proJu..a:tv in" Iresource unit, so much so, I might say, that the resource unit has almost been in oonn.i odbeing dragged into the fray when the original intention of that process *or ror-ii;; ;1-^ 

-l

exclusively and really a matter for advice to the arbitrator. rro*.u.t. ,.rt oo. if. nrort I
arbitrations almost from the bffi;;rl /the inability of the nrri.r ;;1"

They simply were unable ro put Jth.a! 
Itag built up over those y.-s. It is natural but, nevertheless, it has been an issue

which has turned these arbitrations into mini_battles.

On an objective and dispassionate analysis in my view of the procedures, there are
nevertheless benefits that have been derived, particularty for the clainiants, although I am
the first to admit that they do not necessarily 0g... with my view on these matters. I
should interpolate there that when we talk of the Cor payments it is a self-descriptor, and
beyond those common features that I mentioned earlier, in my view one cannot talk of theclaimants as a homogeneous group. They have very many different views on a whole
range of issues, although I suppose'ttre coT four-the original claimants with perhaps rhe
exception of one-do tend to fiel some conmon cause. I simply put that on record to
indicate that, with any proposition that is put forward by anyone who says, ,well the
CoTs say this', I deal al-ost on a daily bisis with various claimants saying to me, 'We donot agree with this; we do agree with that.'
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Commercial Arbitration Act I 9g4
Act No. 10167/1984

PAKTII_APPOINTMENTOFARBMRAI'IORSAND /
TIMPIRES

6. Presumption of single atbitrutar

An arbitration agreement shall be taken to provide for
the appointurent of a single arbitrator unless-
(a) the agreement otherwise provides; or
(b) the parties otherwise agree in writing.

7. Presumption as to joint appointment of arbitmtor

Unless otherwise agreed in writing by the parties to the
arbitration agreement, an arbitrator who is to be
appointed for the purposes of an arbitration to' be
conducted under an arbifiation ageement shall be
jointly appointed by the parties to tha agreement.

8. Defauh in the exercise of power to appoint an orbitmtor
(1) Where a person who has a power to appoint an

arbitrator defaults in the exercise of that power, a party
to the relevaat arbitration agreement may, by notice in.
writing-
(a) require the person in default to exercise the power

within such period (not being a period of less than
seven days after service of the notice) as may be
specified in the notice; and

(b) propose thar in defauk of that person so doing-
(i) a person named in the notice (.a default

nominee") should be appointed to the office
in respect of which the power is exercisable;
or

(ii) specified arbitrators (being the arbitrators who
have prior to the date of the notice been
appointed in relation to the arbitration) should
be the sole arbitrators in relation to the
arbitration.

(2) A notice under sub-section (1) (or, where appropriate, a
copy of the notice) must be served upon-

."t s.6

s .6
ruuh|l.dq
1{o. 15n990
a.7,
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Tuming to what I regard a.s the.benefits-firstly under the fast-track arbitration 
/

l,:T*::'jf,:1:-r.ry"ts 
h1d the signifi.cant benefit of 

'Telstra 
effectivety waivrng any

statutury rurmunltv lt may have otherwise been entitled to plead in legalggceeding;S. In

lflt:lll: :lti:. 
10(l) of that procedure provides that in relation to iet".om,s tiabitity-

the.ability to compensate for any demonstrated loss on the part of the claimant-the
arbitrator would recommend whether, notwithstanding that in ,.rp".t of a period or
periods that Telecom Australia was not strictly liable or had no obligationio pay due to a
statutory immunity covering those periods, nevertheless it should, niving regard to all the
circumstances relevant to the claim, pay an amount in respect of such a-peri-oa or periods
and, if so, what amount. Ciause 13 of th. .arn, procedures stated that Telecom commits in
advance to implement any reiommendations -ud, by the artitrator pursuant to that clause.

o
Secondly, under both the fast-track and special arbitration procedures, the claimants

had the general benefit of relaxation of rules of iaw and evidence which might have.
otherwise made it difficult for them to prove their claims. In particular, in the special
arbitration procedure, clause 7(11X3) said that the arbitrator is to make a determination
giving due regard to the normal rulei of evidence and legal principles relating to causation
subject to any relaxation which is required to enable the arbigator to make a determination
on reasonable grounds as to the link between the claimants" demonsrrared loss and alleged
faults or problems in the claimants' telephone service and to make reasonable inferences
based on such evidence as presented bylhe claimants and by Telstra. One has to be
cautious in assessing the effect of those particular provisioni, but in some cases they may
well have been the difference between claimants succeeding under the arbitration
procedures in obtaining an award where they might have otherwise failed or failed in
significant parts of their claim if they had been litigated in the normal amounr.

My vierv, based on that analysis, in relation to the standard arbitration rules which
now exist' is that if they are not only to be effective but to be seen to be effective. then
some changes clearly need to be made.

senator SCTIACHT-wourd they be rhe rules or notification?

I\{r Pinnock-Both. The process should follow from the rules that the rules should
specifically spell out certain limitations and certain other provisions. But it is important
that this committee understand that the standard arbitration rules are not just rules
developed by the TIO in consultation with Telstra; they are rules which have been
developed in consultation with Telstra, Optus and Vodafone. Not only would those three
carriers have an interest if they were to, ai it rere, sign up to any amendments to those
rules, but there may rvell be other newer members of the TIo who will also wanr an
opportunity, if they were to be expected to commit to those rules, to also be involved in
any review of them.

The other point I want to make clear to the committee is that the arbitration
rules-whether it is the first, the second or the now existing standard arbitration rulss-
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i)

Senator BOSWELL-Could Mrs Garms make a requesr?

Mr pinnock_Could she?

senator BoswEll-yes. could she or Mr schorer make a request?

Mr Pinnock-Mrs Garms could no longer make a requesr.

Senator BOSWELL-Could Mr Schorer make a request that he wants disclosure
of the documents

Mr Pinnock-Yes. As long as he can say, 'I want the arbitrator to order Telstra to ,,/produce documents relevant to my arbitration', lre is entitledlo m4ce ru.h 1rr$li"otiJn: 
v

I twouldhavetohavesomedegrieofspeci f ic i tmisnotgoingto
be able, with confidence, to rnukt un ori., that tehtra produce all relevant ao.ornlrrtr] 

-

one would need some boundaries to the request. However, the power has always been
thgre' I might say, Senator, that in the earlydays when Mr Schorer and I were discussing
this matter, we clashed very much on this poini. 

,:
Senator BOSWELL-In what way?

Mr Pinnock-I put to Mr Schorer precisely what I put to the Senate committee
today about the deficiencies of the FoI pto.mr. I iaid that i was of the very strong.view
that applications fo_r documents ought to be made under the arbitration procedures and,
equally forcefully, Mr Schorer put to me that the CoTs had always been promised by all
concerned that access to documents would be made and that the test *uy to do that was
under FOI.

Senator SCHACHT-I ask Mr Wynack with all the requests rhar you have madeto Telstra on FOI, have you felt that there has been any deficiency in your'po*"rr, 
"u.nthough it may be a belated process, to finally get the information that you need?

I\{r lVynack-I do not believe that there is any deficiency in our powers. I think
that our extremely limited resources have limited th. iro..sses we can apply to
investigations.

Senator SCIIACHTIi can understand that, with the amounr of paper that
apparently could be floating f,round.

i\4r Wynack-precisely.

Senator SCIIACHT-So the main issue for you is the resources, if there are
60,000 pages' All members of the CoT cases and others have given you authority to act
on their behalf to ger the FoI matters complered; is that correct?
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Ref No: C/94/225

22 April1997

0
omraon$'salfh
Ombudsman

AE*6Ss;

"ffirffit tctLr:Bli,RA Act !6ct

ltIot'"Arrnstong onl#ffifu,*,
Telsha 

'- i,Jiniiui-.-'
Level SS ig.tttlot{t'
242 Exhibition street 

(oote?6c'l

MELBCTuRNF. vrc moo Iftilffii
FAEgIHILE

Dear IvIr Armstrourg #:^1#,*
racSlxilJlt

I rcfer to youq tFtt*t of 21 April 1997 tgMr AIan Srnith conc€rnifig the 
or'u+e 'i'le

a$se$sxne(ll of flre arnouul of cuurlxnsatirln payable tu lvlr Smifh.-

I note with conaffn that you sent a copy of that le{.ter to the TIO. Please
inforutrme a$ soon os possiblc why you have made the TlO,privy to what I
underEtood to be a confidcnual proctes invoh'ing Mt Morga;, ti$tra, trtr
Smith end the Ombuds'rna& PIEase also infonn ilre of the Extent to which
Telstra has hvolved the TIO in this process.

I have sent copes of this leffer to Mr Morgan and to tvtr $rnith-

Yours slncerely
- t * ;

---.J*+- 'ts;F---
d-- 

fohn Wynadr
Director of Invcstigations
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TO: Spnltor Rou Boswell
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trROM: Jeuny Fox
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MBSSAGE:

Further rerised draft Terrns of Refcrence follorv for your consideration. ple-refeel frcc to call me or chris if you wo'rd Iike us to oplaia auy of the newanendttteftS.

/w
Jeuny iox
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TELSTRA AII{D COr/COT REI,ATED CASES

Workhg party Teng ofRcfennce

o
3

end the A'tn

27 october r sst I;TrunpR rffin By sEI,raToR s@Aer J :00 pm zJocnQBn 1997

(Draft praparcd for scnators schacht aud ricracy -D, oaobs1997 gsO pr)Part l: Tbe workingparty is to be cheircd ty a rep,res"ntative of,the
Cornmonwcaltb Ombuilsman,s Oftce 

a -- -

Partl: List ofDocumcnts

l' rbe woriiing Perty mrsr &velop a lisr cr,ist) of ar docu'c't, which:

r wcf,s rcviswed by Tdsta in tb co'rse of preparation of its defcacq

' wsre irougbt iaro acistcnce aficr Teisra prqpcd ig defcuce, but u/hich wouid
in thc opinion of rclsca's soiicitors travc uclo rwieurcd by Teisuaifit wercprcparing its dcfcuce today; or

' r Ere lost or d:stroyed bcforc Tclsraprepared its dcftnce, but which wogld inthc opiaioa of reisna's soiicitors havc been rcvicw'd by Tcisaa if tbey badbcen i! :xisteucc at the tirnc Teistra was prcparing its defcace,

includtng documerus in relarion to

(a) the:

. arbiu'atioD cas3s

. responses Lc r:guests uncicr FOI; and

. appeais in respect of cas=s 
"lr-dy 

decidcd

d--scribed in Schedule A ro tbese r.-r. of*f*o.

such arbitarioD cas:s, Foi rcg'csrs, appcah, cases and issucs arc knona in
&cs-e teros ofrfcrcocc as '?roceedilgtr',.

{f) ltt'i Working Partl'bccomcs rwarc of releyant cases additional to thosc
Iisted ir the Schedulq or relarynt docamcn\, the Vgorking party will
advise the senate Envi'oameuf Rccreatioa, conmunication and thc Arts
Legislation committcc in rvriting of thesc c*ss a, docunzcntnnd thc
reesons wby the working party considarc thq,are relevarl The working
P"tty will not procacd rvith any investigation of sucb additionel crrcs ar

:lO

3t8n
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docarttt unbs zad .at' the scnete Ervironnen! Rccrcatioaocommuiricationsand the Artsr4gisbti; ;;r;*Eo rgllrs b writing
ln' ,*-1t-:Tte 

EwiroumdR;tioa, conn,,,,ieatics and rbc Arrs
I 

l'cgistetion conmittee resencs thc right to amcnd thc schedules to *+;.
J docunenL
tD ilNE GtsN Af NECff,SART AS ER CA C O]T]TTTTZE AI.REA,D Y EAS TTIEPOWTR TO AM^D a? Alw IM AS I? SEII. frrac riocum=rts itaiscd i! tbe r,istlust includc thc docruenrs itcaisd i! tbs .Excci files prqparcd by Telstra i"ranoo 1ls proceerrings and aoy o&crr'lc\Ertrciocr"ngr* Dot pEllonsry provicicd o parties to tb proeftngs ri*n*r-

2' Tae List Eust be sorted into separatc s:ctiols, so that all docrrur=rrts in rclatiou to apanicuiar paro' ro thc hoced,iags (?arty) are couuined ia .,ae sectio' of tbetisr

3. Teistra must provide urirca advice, in rcgcct of cach party, ;aesdtipg thenenvork orn:rworls u&icb were usedby ielstn to s*,ri"r.lt busincss telephonesenrice oftbat parry.

4. The Lisr must cicarly distilguisb between
' dosuments which rfcr to serficc dificultics, problcms aDd fdults ofTeistra,snsrwor&" or of alarty's business rel?h6ag siices; asdr sisgr'"ncn6 whicb do not so refa. 

r

) . Tbe. Lisr musr ciearly disringuish bcturen

: .o:;,T:: :l*l 1* nt'1i"{ ir lr1st . to a parry befon 26 scprcmb er teeT;;;ffi;#H?ffiffi]
1997 'anA1997; and

. oocumetrB rvhicb have not b=:n provided by Teisna to a partt.

6. The Lisr mw clearly distinguish benresn
. dogr"',gs6 q,hichTclstra-cf"i., -, pvilcgcd,;
. docr"netB q,hic.h Telsra claims are confidential and' docu"gllrs whicb rsrstra dogs sor dr;;;;r;; - coufidential.

htsERT JEw pARa; Terstra musr prwide a shtwory declaration nade by as eni or so I ic it or 
^e mpioye d by Telstra, whose resporzs iiilitres itzcludemanagemeil of the coT cases, declaring rhat ietsna hos made aII necessaryinguiries of its emprorces atzd agents to estabrish that art doamerusfallingwithin these Terms offueferencJizave now been identifed in the List in rhemanner reguired by these Terms of Reference.

7' Ivbcre Teisra ciains that a document ispriviiegcd or coufidcnriai, the dcscripdonof that docrrrnent in the List must includ, u rtut".*r of the basis on which rcisraciaims tbat ststus for the docruat.

8' Tdsea m*st provicle a sarutory declantion, nade bya seniorso/icitor employedby Telnra, whose respowibilities irzcrude management oirn cor ,^o. fucianng Stgn
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tbar in Eqpect of ar doc'nests dcs'ibcd in the Lisr urhicb rci$ra t lainr ar!privilcged or confidcntial relsra u"ii*o io gool-Lith aficr-,-r.i.g rcasonablcingrirics of tts emproyees and agewsthzt tbcsc dosrncos ough prop:rry to be

:ltffi;ilH* 
or coafid:nti4 and tbe 

"..rJr- $d-d"; 
'"*_"oty

9' sbsrs a dosuncot was rost or ri:stoycd befu Tcistra prepared irs dccncc, tbcdcsription of tba oocrrocut in tbe List -*t a""oiJL,-ocr'in whis,b tbedoculreut rrras lost or desroycd-

lO'where tbe List is rcqui*d to distinguisb bctrvecn documc.nE iu patic'larcaegori:s the disti'sriqnsE'y u tocaao i";tr-"*which tbc workingFartl, consid:n Apropnac.

Part 3: Other Sources of Inforaation

I' The worlcing 
|ryo,* investigarc wbstherthcre arc avcnu's Dd yc,t o<ptorcd by

#=^,::"catc 
dosnnsrts whiJn arc rclcvaut to th: ciaim of a parry rmrrstr 3

- . y _ _ e q r E , .

Part 4: Report to the Senate Comminee

I' The woricing Party mrst Eport rc the s.nere Comainee rcgarding the manc* withq'hich it is charged undcr Parts I asd 2 of these rerus of rcfasncc. Tbc wbricingParry is to r@ort to tbc scnac cosrnittee no larcrfiran Thursa"y,27 Novembcr1997.

2' The working PartJ'mus:r inciud: in iu report n tre s=rratc com,ritte3 2sassessrrent of tf Pr-ocess=s uscd by T.i#a in provi.ti',g inforoation to thc parries
and, ifthe Working ParJ'consicien it approprizte, rnnlci recommcodatiols as toadriirional or im.oro'cd processss which sbouia ue aaop*J by Tcisra

3' Tbe Woricing Partl'must include in its r:pon to the S:oate Cou'itrcerccornncndadons as to u,bcther:
' any ciocumenB dsscribed in the List shouid b: provided to tbe parties
r documelS whjch Tcisua gbirnc arc pnviieged or confidcntial should beprovided rc thc panies;
' f tr: Worlong Party considcrs that docunsuls dcscribsd in th: List sbouid beprovided to thc Pardes, thc tcras or whicb thosc do",es,,rtt sbo,ld be soprovided.

o- 
1", disagreemenf whicb smnor be resorvcd is to bc adviscd to the seuatcCommitlce in writing b;, the Chair of ftc Working p"rb;

_o
_)
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SCHEDULE A

. ArbitrztioD of dispce bsrnaar Tclsuaaud hdr Bolra. Arbi'ztioD of dispuls bctvpecn Tiistra arrd Mr piovu'e-
' Arbitation of drsprta bct$'e!D Tclstn aud rvlr schor'c.
' Arbitration of dispute bctweeo Tersfira -a urn**' App:al procccdrugs rcgardiqgtbe armrd iB the adirztioD of thc dispne bctwEEaTelstra ",d llrs CratEs.
. Ihe proceedings uudertaken byMrRobert Brav.
. The proccedings undertahcn by Mr A Eouner.

FREEDOM OF INFORIVIATION

' s'ch poceeriings as s'y have b=:n conm:aced or actions as r'ay bavc bsentakcn, rrnd:r th: rreeriom oflnfooationAcq !o gain *""* ro dpcrucuts b tleposs:ssion ofTelm4 by lv[, Bova.
' sucb procccriings as E'"y have b:o commcnccd, or actions zs o,fryhave beentakeD, und3rthe Freedom oflnformatioa AcL to EaiD 

""* 
to doelasob iu thcposs:ssion ofTcistrE by tW plorr,znaa

' such proceedings as may have bear curm:nead or actions as Eay bave b..o
talcc!'' un&r the Frccdon oflnforoation Act, to gain access to docqprats in tbcpossession ofTeisrrE b Mu Schorcr.

' slch procecdings as Bay harrc b*n cornoanccd, or actio's as Eay bavc bccntakeD, underrhe Freedoo ofisforcration Act, to gain acsess to doanoeas in tbeposs=ssion ofTclst4 by lvts Ganos.
' Au)' natters of dispute conceraing reguests for documen6 usder the Freedornof Inforaation Acr by any p.rroo lirt"d below ia schedule B, and by Mr

Dawson, Mr Eloaner and Mr Brn;,at Schedule A.

UNRESOL\ED ]\{ATTERS, IN CLIIDING TEE A}VIOT']\T OF SETILEMENT
OFFERED OR PAID IA'RESPECT OF PERSONS LISTED IN SCEFDI]IJ B.

SCEEDULE B

o
3

Davis
Dixon
Dullard
Gillan Vrrs
I loimes,. lFlvfr&Mn
Il1':uinen Mr
Lovc
O.idfield, Barbaral4rs

lFurther details to be circulated whcn available]

SEith, Aian }dr
Snitb" Lorraine lds
Trzcionica Mr
Tucaasici, Johalvlr
Turusr
Vogf, h{mr;rnIvIr
l[ticpmau
Wolfe, Saudralv{rs

Stln
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TEI,STRA AND COT/COT REI,ATED CAS:ES

t:l,aft pr.pared r"r rJffiilffi'ffigYjjH.** I eez s50 pn)
Comment-Ann Garms on behalf of CoT/CoT Related C.ases 23 October 1997 -10J0 aD

l. The Working Party nust dnelop a list (List") of all docwnenn

. were reviewed by ?elsta in the course on of is defence:

' John Armstrong, Teisua Soiicitor admited at the first Workiug Party Meeting on 21
Octobcr 1997 that Telsna did not review docrrnrents requested by CoTs, but simply
refirsed access under Sestion 7 of the FOi Act. (Commercial activitierin coopetition) The
meering rruas aped.

Teistra in preparing their defence iimited theirresponses to fault on the CoTs lines wben the
problem was in the netrvork Telstra did not rerdew the F,:<cbauge and Network docusrents.
in preparing their defence, the Cornrnorwealth Onrbudmran reported es rhis fact

Example:

The Tivoii compiained on 6 Augus 1992 that no incoming calls could be received. Telstra in
their Defence stated that the Tivoii lines were tested and formd to be withiD expected
perimeters, wheD in fact the whole Fonitude Valley lxghznge had collapsed(outage)

Teisua admitted to the Commonwealth Ombudsrnan "-.Telstra inforu ert me that the bulk
of the documents, viewed by Mrs Garms-.were not available to Telstra's Defence team
prior to retrieval in Iate 1995" @efence submitted December tg94)

Exnact from pages - The Commonwealtb Ombudsuran Repon-May 1996, Atachment l.
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gn 6 Norrurbr 1995 t ws 6u;* br yrgrf glacfr ofTclrrr drar l,anototrrcomnu"dgy 
+ t;i;'ffird Err!!O.;ilj. ;;;L' on sovcrd prcgrc sercoolac$ in euccorread rld waln; fi.".tfijdff"Fffio, csuqrmarr.

I dld invcnf8ats th€ coamercill ntrrtonchire btfi€al lorsar urrrprelflo st.rr Esrrd w6e pabdrr Drovided o' ro uv-i.ilil-.oa r-r,. r.-l*"rr"rrriluoon* r? wlr crubtirtgd

' ThcF utcrc tlrree Paeifro lttlr orprrrr,opcrrl4g cmftirr. haifie .gtrr Mohirr.Prifie Srrr Ceirlrrrr|'|i*for, a? y*U" Stnrtllfscr.rice*
' Prclot 

\Y:!1!,ry e signlftql rrrnc orf ?slrrrl rvlotinrvcr pnoducrr. butdld nor provido podu*r * i*i* F Tdiu+
r paslfle Str Conmuicrrionr nnr h cortgedtbn wih Tcfnre
r pacr'frc sts Dar scfvlc'tF ('p"oi'c sEr') uartrc rrutyw-rrtch rcquirrd LanrTeiecoanunicrrionr. preii'ig s,.r;;it;p.;; jiorr,'. 

rr heih.t'rd' scrvlces pmvic€ Dy c.rien ud i.te;;ffilir'i"iLo. r ws rdvfred durdtc corc cquirarrun ofilil-hntn-ror-hf O.U..i$tF,,.rit .o rhor sctccrio, $rvbnrcd oa 6e optinsn e,t"itiol -u.r.q,,tod t iiirii. prbnne*c ud cost

IH$!H:ff." 
luy! dcuib of ditFruqmn$tirf rrrarsc,nerns brtr.arn

wr.nr povrdirS r mpusc to e co? mr'ba or_6 Doocub.n t gg5 t had nqucrcdfnfonuciou frog Id ta*rn.*i.G orrd fof"l .. o *fr.,n , .rry ce lJlicr ofhr'E*t r!r! our orur 'mr'. tv nrffisur.iri*i.ili?,-barronr. To r'cbcrt of rny kcnotrdgl j;d borrd ,i riitiilr.,itn I hqt rccolvrJ rt drr tlmq tconcludcd thrrc nts no codlictofirEll.'

I do not tqw ctrd hsvc nevrrtad avritrbtc'rry &*:.F cqoccrning fho Arbihrbr ufltoc. .' -.
ff,1ffir'#Tfiotr'$oc*,o'reni.id'."dr;;;iliilio r., -.;;-; i
Aprn frwn 6c avideocc t pevr ro br Ceontlrr co 26 Sc,pncult cr ! gg7 eonccrrring ficpurctar of [.roc TctocmirualcrUorr iv diiesm Arrtr,i"Tiil rcccatry bcoadvtrcd rry rre ofrir e,'imrrr rtrr i;;t';-ftr!rt,g DiEil pnoiloe F BrrtaDr*ron V"ldron. Soticiron. t - i".. tltugan fr irmnrflosinl for.feteoa inrrrtcroo F o nrrsbe' cru..'Er. et"j;-u;ffiiildfi'ilj*, wldr urtr.Drleon lttddre ruy.penibh*nnii-lilrorr*. 

. 
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I nfcr tp ay lcCcr ta cto Ssn0iry of &c Conuirn dr$d 2g Srptrn bcr ,gr7. IaGrnd this qrcr{io! ro frr nO iouneit tc o-rU.r.fm u ;u ,liUol o! | 6 Oaobor1997 uillrdvba tl"' &c cttttn* 
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(li) te &uhr in &e nlcacoccura-d i".,-drd;ffiT;lHtr:sT r,o rle'ed b tn,,c
ccsnttEdi 

- -'- I'u'e'r qnulr ?q|Elt rrrl frdg rllegcCty
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B. REASONS

1. Appolntment

1.1 .. The background to my appointment as arbitrator in this matter is as follows:

on 18 November 1993, Mr J R Holmes, Corporate Secretary of Telecom,
executed a document described as the "Fast-Track Settlement Proposal"
on behalf of Telecom;

on 23 November 1993, the Fast-Track Settlement Proposal was signed
by Graham Schorer on behalf of four persons describing themselves as
"COT C-ases";

COT is an acronym for "Casualties of Telecom";

(O the claimant was one of the four COT C,ase members to whom the Fast-
Track Senlement Proposal applied;

(e) paragraph 2(b) of the Fast-Track Settlement Proposal provided for the
appointment of an a$sessor, nominated by the Telecommunications
Industry Ombudsman, to conduct a review of the entitlement of each of
the four COT Case members to compensation from Telecom;

(D on 17January t9941was appointed asse*sor by the
Telecommunications Industry Ombudsman;

(g) I recommended to the panies that my functions could most effectively
be discharged if the assessment process took the form of an
arbitration;

Ol) at my request, an arbitration agreement was prepared by Mr (now

Judge) nrank Shelton of Messrs Minter Ellison and sertled by Messrs
Minier Ellison in consultation with me, Telecom and the four COT Case
members concerned

O- Telecom a4d the claimant executed the arbitratidn agreement, titled the
"'Fast-Track' Arbitration Procedure' on 21 April 1994.

Neither party has challenged the validity of my appointment.

Procedure

For the record, I make the foltowing observations about the conduct of the
arbitration:

(a) clause 7 of the arbitratiori agreement provided for the submission of a
claim by the claimanr within 4 weeks,-the submission of a defence by
Telecom within 4 weeks of receipt of the claim and the submission of a
reply by the claimant within 4 weeks of receipt of the defence;

(a)

G)

(c)

r.2

2.

2 .1
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QueStion 9 fnom Sen*tru Boswell to IvIr pinnosk;

llave you reccived cnn !,iairrtr flrorn the fowrdailou coT mesrbere abqut thsRules of the fss Tryff tubld;;, pro".J*ii.i igr"s compricd wrtli byTetsre asd,'or rtie Artiuior ;t;; thc rr"iliJ il Accounting REsourcctlnits' v/ho mado thsse oorlriJn* ed if so ,oh*iw"ne rhc ,.arure$ of rhe
.Hf;i*,complainG ;i-td';"d;trk;"-d'i* irr response to rhese

.Arrswor &om!v& pinnook (24 O$tete r lggT):

yer, fton time to fT" J receiverf uu.urpiainrs fton foundarion CoT neubers.concerning s rsnqe of natters, inch-tding JGge;;;-Jo*pri*re with the rulEsof the Fam backi*ir.*tio, if*-rAr*;uy t f*t 
"*Jo, 

the Arbitrator and/orthe Technicni snd Accountingn.totuc" unit, Id€rtify,ng indivlduals instance.{of complaintr *d-_*F -g e" ;;p".* taken fulu*r. a huge atrrount crfedmhi$ratve lesourc-cs dsea"hr'rig no fi;;. ;1*.[, adl,iso me u&ether the
8ffi#fi,rTo$lffi. 

tn" u"+'t"u"! of this *ort 
-i,,0 

its rele'anc" io u*
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21 November, 1997

Attention: MrWRHunt

Hunt's Sollcitors
Level3, 358 Lonsdale Street
Melbourne VIC 3000.
By facsimile: 9670 6598.

@OLDEN
TELEPHONE p3)1287 7W

FAX tfr3) v287 7W1

490495 QUEENStsERRY STREET
NORTH MELBOUNNE VICTORIA 3O5I

'?O. I'OX 313 NORTH MELBOURNE 3O5I

Dear Mr Hunt,

Re: Telrtra and TIO

Encloeed ls a copy of the Prebrred Rules of Arbitration Tetstra provided to the then TlO, Mr
Wanrick Smith, oh or befure 12 January 1g%, entitled "Telstra Corporatlon Limited - 'Fast

Track' Proposed Rules of Arbltratton', plus an interestlng fetter'

\Mren I have the 1me, I am golng to checlt the Clauses and wordlngs of this document
agalnst the Clauscs and wording contained in:-

1. the arbitregon process mentionod In the AUSTEL letter of 18 November 1993 to Garms,
Gillan, Smith and Schorer;

2. the ,,Draft" of ihe Fast Track Arbitrailon Procedure (FTAP) allegedly drafted by Sheldon
of Minter Ellison fonrarded to the C.o.T.s in early February tg94;

3. the Final Draf, of the Fast Track Arbitration Procedure.

\Mren I have done so, I willbe in touch to dlscuss my findings and optlons'

hham Schorsr

A t lw|cn ot (i M. (i4ll M)trt{NlLl }{OIoNCS fqY tlD' A (:'N' 000 905 046

tMtrq)t{lANf: WE ARE NOI CTJMMON cAtr{tlns. lne Corbr (tif0.;r:t youi ('lrontlon hc lh lrqrllru IF0M' AND (X)Nu||ONS.OF

c:r}ltrt^r;i
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26 November, 1997

Attention: Mr John Pinnock
Telecommunications Industry Ombudsman
Telecomrn u n lcatlons Industry Ombudsman's Officc
321 Exhibitlon Street
Melbourne VIC 3000.
By facsimile: 9277 8797 .

Graham Schorer

@OLDEN
IEIEPI |ONE (o3t 92E7 7cr)e

FA)( (03) E287 7001

493.495 SUEENSBERRY STREET
NORTTI MELBOURNE VICTORIA 3O5I

K). BOX 313 NOT'IH MELBOUI?NE 3O5I

Dear Mr Pinnock,

Re: Dr Hughos, tranlfer of practlce to Blake Dawton waldron creatlng potentiel

confllct of lnterest.

I refer lo our discusalon on Tuesday, 25 Novcmber 1997 regarding the..outCOme of your

invostigation Into 
"nJ 

inqJrres maoe of Blalre Dawson waldron regarding thcir exlsting

relationship with Telstra.

I agrce wlth your opinion that Blake Dawson waldron's dccislon not to respond- !o your

Inquiries can only ne taken as a silent acknowledgment that there is a real conflict of interegt

in one of lts memulrsberng the Arbitrator in arbitrations involvlng its client, Teletra'

In order to protect my sclf intereat, I can no longar eupport Dr Hughea belng the Arbltrator In

my arbltratlon against Telstra.

I want to make it abundantly crear my refusar to continue to support Dr Hughes as being the

Arbitrator in no way is to bataken as a reflection on Dr Hughcs' personalintegrity.

As my arbitration has been declarcd, In efbct, a *mlstrial", and the ofrar of professional

mediation is on the Agenda, I agree to meet wrth you and retstra on Tuesday, 2 Dccember

1997 to discusa thls and the fall baci positions to be adopted if it, for any neason, fails to

produce resolution.

ptease telephone me if you havc any queries in the meantime.

Yours sinccrelY,
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