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18 February 1997 Our Ref: GLH Grant D, Seiton

William P. O'Shea
Matter No:  UNKMEL1L Consultants

Kenneth M. Martin
Richard ). Kellaway

William R Hunt Graeme ). Armstead
Associabes

Hunts i Francis V. Gallichio

Solicitors & Consultants John D.F. Morris

358 Lonsdale Street
MELBQURNE VIC 3000

Dear Sir
TIO AND SCHORER

I acknowledge receipt of your letter dated 14 February 1997.

Your request for an extension of time is based in part upon the anticipated
outcome of your client’s meeting with the Administrator on 26 February
next, and in part upon the pressures of work which your client is presently
experiencing.

I have subsequently received a copy of Mr Pinnock’s facsimile to you, dated
17 February 1997, which suggests the meeting proposed for 26 February
next is unlikely to have any relevance to the matters immediately in issue. melbowrne

As to your client’s work pressures, I remain sympathetic but point out that
this arbitration will shortly enter its fourth year. Much, but not all, of the
delay in resolving this matter is attributable to your client’s requests for
extensions of time due to work pressures. 1 am entitled to form the view cydaney wese
that your client does not place a high priority on the resolution of this
claim and this in turn raises the question of whether Telstra should continue
to incur the expense of defending it. brisbhance

sy dnoey

In my letter of 4 February 1997, I indicated that 1 would provide each party
with an opportunity to make a submission as to what documentation or
other material should now be produced.

fﬂﬂb(!’}‘“

neweasirle

In its response of 12 February, Telstra submitted that it had no case to
™\ |answer; in the alternative, it requested the production of further specified _
unformation from your client. representadin

adedlaide

In the absence of a submission by your client relating to the production of
further information from Telstra, I propose to proceed with a ruling as to

what documentation, if any, must now be produced by each pary. derwin
Level 21, 459 Collins Street, Melbourne 3000, Australia, Telephone: (61-3) 9617 9200
Facsimile: (61-3) 9617 9299, G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne.
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My determination could be along any of the following lines:

. one or both parties are to produce additional material, as specified
by me. In relation to your client, this may or may not be the
documentation requested by Telstra in its letter of 12 February 1997.
In the case of Telstra, I would take into account past submissions by
your client; or

. neither party need produce further documentation, and the
Resource Unit to now proceed with its own assessment of the
financial and technical issues; or

. neither party need produce further documentation, no Resource
Unit involvement is required and the matter will proceed to a final
award forthwith; or

. in accordance with Telstra’s submission, there is no case to answer
and the claim is dismissed.

Bearing in mind these options, I again invite you to respond to the request
for submission contained in my letter of 4 February 1997. Iam prepared
to extend the deadline until 5.00 p.m on 26 February 1997 in deference to
your client’s business pressures. As soon as practicable subsequent 1o

26 February 1997, I propose issuing formal directions.

Yours sincerely

< " -
A R
GORDON HWS

CC  E Benjamin, ] Pinnock, N MacLachlan, P Bartlett, S Hodgkinson

11960467_GLH/RB
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WM. R. HUNT, MA, LLB. HUNTS’
SOLCITOR SOLICITORS AND CONSULTANTS

CONSULTANTS: MITCHELL HOUSE
T M. BUTLER 358 LONSDALE STREET

MELBOURNE 3000
FI. R HUNT pA, L8 ' (CNR, ELIZABETH & LONSDALE STREETS

PHONE: 9670 5694*

vourres GLH —~ 5126900 _ FAX: 9670 6598
OURREF. 93/194 WRH:DF

25th February, 1997.

Dr Gordon Hughes
Messrs Hunt & Hunt
Lawyers

Level 24

459 Collins Street
MELBOURNE VIC 3000

Dear Dr. Hughes,

RE: Arbitration - Schorer and Telstra

We have referred your letter of 18th February last to the
Claimants, and are instructed to advise you as follows.

The FTSP arose from an acceptance by Austel that the
Claimants had cause for complaint against Telstra, that
reasonable proof of the nature and extent of the complaint
could come only from within Telstra, and that it was
reasonable in Telstra's interest for the sorting out of the

dispute and the amount of compensation payable (if any) to
be kept confidential.

From the FTSP there emerged the FTAP.

It is beyond dispute that the Claimants were entitled to
rely on material to support their claim (whether being made
under FTSP or under FTAP) being provided by Telstra through
accelerated procedures. (Indeed the term "Fast Track"
appears to have emerged from the acceptance of the principle
that relevant information sought under FOI procedures would
be made available with reasonable speed.)

Tn your letter of 4th February to the parties in dispute,
and to others you wrote thus:-

N "I am prepared to make a ruling on this matter but

would prefer the parties to reach agreement. In
any event, I require submissious from each party as
to what documents or other material should now be
produced".

Based on long rumming and fruitless experience in dealing
with Telstra about the provision of necessary information

under FOI procedures the Claimants feel it would be

»
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impossible to reach any even faintly useful agreement with
Telstra about "what further documentation (if any) should be
produced" by the Claimants. This is because Telstra is not
prepared to produce requested material. The Claimants will
elaborate on this contention at any time if required.

Hence it was hoped a meeting with the Administrator might
result in arrangements being made whereby the present
impasses could be over come.

Difficulties were experienced in fixing a meeting time
acceptable to the Administrator. The meeting has now been
fixed for the afternoon of the 26th inst. - the same time
now as your last extension of time to reply to your letters
of 4th and 18th February expire.

r— There exists in Telstra's control several Disks which
comprise simply a list of documents which came into
existence in the ordinary conduct by Telstra of its business
over the years relating to the Claimants' problems.

Production of the Disks under FOI procedures to the
Claimants has been refused on the grounds of privilege. The

Claimants on advice believe the claim of privilege is not
valid.

It was hoped that perusal of the information on the Disks
would enable the Claimants to specify with exactitude what
documents should be produced for the present arbitration
purposes. Inspection might also indicate what and when
various documents have been ''historically destroyed'.

It is unfortunate that the Administrator has misunderstood
what (as to part) the Claimants wished to discuss with him -
namely the possiblity of a meeting with Telstra under the
Administrator's chairmanship (acting perhaps as a mediator)
to see if any agreement could be reached to provide the
Disks and possibly some other documents which the Claimants
seek.

You will appreciate that other COT cases have experienced
difficulty in obtaining required FOI documentation, and that
later when further material did come to hand the "Statements
of Claim'" needed revision.

Because of the continuval lack of information being provided
« | by Telstra (whether or not under FOI procedures or as

, indicated by you) the Claimants simply canmot at present

usefully supply you with a list of all the documentation it

requires nor provide you with "a full description of that

information or other material'.

259
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The Claimants again respectfully request you re-consider
your rulings contained in your letters of 4th and 18th
February, and schedule a Directions Hearing for 11lth March
or later as you may consider appropriate to enable
submissions to be made to you on the problems created for
the Claimants by the continuing failure of Telstra to supply
information in breach of the basis on which the FTSP and

FTAP were entered into.

If that is not acceptable to you for whatever reason, (and
the Claimants are already indebted to you for your courtesy
in taking into account the Claimants current business
pressures) then it is requested that you note that so far as
they are capable of being set out in part at the moment the
Schedule A set out hereunder constitutes the initial
documentation which the Claimants require to access so to be
able to begin the presentation of their case.

In the light of the legalistic auora that now surrounds the
FTAP and the selective nature of copying correspondence to
and from various persons or bodies, the Claimants formally
reserve all their rights.

Yours truly,

;/Qfé;;_A?Qi7jiah/ﬁ

HUNTS

Copy: E. Benjamin
J. Pinmock
P. Bartlett

SCHEDULE A

(i) All documentation about the performance of the North
Melbourne ARF & ARE 11 Exchange for the individual
thousand groups, commencing with the prefix 329-0
and 329-7 as set out in page 137 of the April 1994
AUSTEL Report identified as Table 6.1 named as
Performance Report of Selected Exchanges -~ January
1991 - September 1992, for the periods of:-

01 January 1983 to 31 May 1985 (ARF Exchange)
01 June 1985 to 30 June 1986 (ARE 11 Exchange)
0lJuly 1986 to 30 June 1987 (ARE 11 Exchange)

01 July 1987 to 31 Decemberl987 (ARE 11 Exchange)

259




27th February, 1997

FILE NOTE: SCHORER
GOLDEN MESSENGER & TELSTRA

On Wednesday, 26th February engaged from 2.30 p-m. to 6.00
p.m. with Mr. Pinnock at TIO's office. Preseunt were
Telstra's solicitor, Armstrong and TIO special counsel, Mr.
Bartlett and Miss (?), solicitor.

In support of Pinnock's own views as well as what was put to
him by me, he will ring Gordon Hughes to advise that with
Telstra's and his permission, I am to ring Hughes on
Thursday or Friday afternoon - the idea being that the
problem of obtaining information from Telstra via FOI is to
be abandoned in effect by getting it specifically under
directions from Dr. Hughes and that there will be a need to
get certain information first before usefully any further
information ¢an be obtained.
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LAWVYERS Cordont. g
David P. Caoper
Jan 5. Craig
Patar I, Ewin
Wayne B. Cabull
27 February 1997 Our Ref. GLH:GLH Nevke G H. Ocbney
Willigm P O Shea
Malter No: 5126900
Richord ) Kelimety
Mr William R Hunt Cranme |, Arnstend
Hunts’ Amocistes
Solicitors and Consultants o B N
358 Lonsdale Street
MELBOURNE VIC 3000
. Dear Mr Humt
ARBITRATION - SCHORER AND TELSTRA
I acknowledge receipt of your letter dated 26 February 1997.
At this stage, I am not inclined to hold an oral hearing to discuss “the
continuing failure of Telstra 1o supply information in breach of the basis on
which the FTSP and FTAP were entered into”.
As previously foreshadowed, I propose analysing the submissions of the
parties to date and making a ruling, based on those submissions, as to what
information and documentation (if any) should be provided by either party
in order to progress this matter as expeditiously as possible. melbourme
It may be that, when [ have completed this analysis I will consider there are
. grounds for an oral hearing. 1y éncy
Yours sincerely iy dmey wese
- e
/ brisbance
GO&N HU

canberra

ce E Benjamin, J Pinnock, L McCullagh, P Bardet, $ Hodgkinson mewcearels

ragiesentad W

adeltaide
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eistra
3 March 1997 - Regulatory & External Affairs
RARED) =

242 Evhibition Giroct
Dr Gordon Hughes Melboume Vic. 3000
Hunt & Hunt -

Telephone (G3) 9634 2977
Lawyers Facsimile (03) 9632 3235
Level 21
439 Collins Street

MELBOURNE VIC 3000

S By facsimile: (03) 9617 9299

Dear Dr Hug;m
Re:  Schorer Arbitration - Golden Messenger

1 refer to your letter dated 18 F ebruary 1997 and the Claimants’ letter dated 235 February
1997. '

In my letter dated 12 February 1997 I made various submissions in relation 16 how this
arbitration should, in Telstra’s opinion, be progressed. :

Considering the options you outlined in your letter dated 1% February 1997 Teistra does not
propose, at this stage, tw respond in detail to the Claimants’ request for documents as such
a response may be irrelevant. However please advise if you require submissions in relation
10 any of the matters raised in the Claimants’ letter. Should you decide to give directions
for the produetion of documents by Telstra, Telstra requests an opportunity (o ke
submissions in relation to what further documents should be produced.

Yours faithfully
A i
Benjamin
Director
Consumer Affairs

CC:  Set over page
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cc. Mr Graham Schorer
Golden Transport Agency

493-435 Queensberry Street
NORTH MELBOURNE VIC 3051

By facsimile: (03) 9287 7001

Mr Wm R Hunt

Hunts' Solicitors

358 Lonsdalc Street
MELB_OURNE VIC 3000

By facsimile: (03) 9670 6598

Mr John Pianock

Telecommunications Industry Ombudsman
321 Exhibition Street

MELBOURNE VIC 3000

By facsimile: (03) 9277 8797

Mr Peter Bartictt

Minter Ellison

40 Market Street
MELBOURNE VIC 3000

By facsimile: (03) 9229 2621

o 262




Partners

Darvid M. Scaren;
Edward 5 Boyce
lames C.F, Hareoweil
Gordon L. Hughes
David P. Cooper

fan 5, Craig

Parer 1, Bwin

- Wayne 8. Cahill
5 March 1997 Our Ref: GLH Cramt 0. Sehon
Willkam P, OrShea

Comultants
Kenmeth M. Martin
Richard ). Kellaway
Graeme ). Armstead

Matter No: 3126900

Mr E Benjamin Associates
. Francis V. Gallichio
Director fohn D.F. Maaris

Consumer Affairs

Telstra Corporation Limited
Level 37, 242 Exhibition Street
MELBOURNE VIC 3600

By Facsimile: 9632 3235
Dear Sir

TIO - SCHORER

I acknowledge receipt of your letter dated 3 March 1997.

As foreshadowed, I propose giving directions regarding the production of
documents by each party. This may or may not involve a direction that
Telstra produce documents. In the circumstances, I invite a2 submission on
the matters raised in the letter from Mr Hunt dated 25 February 1997
although, with one exception, [ believe the issues are by now quite clear.

melbowrac

The one exception relates to the claimant’s request for a copy of certain
computer disks. In addition to any other submission you may wish to trdnces

make, I would be grateful if you could advise me:

sydnaey werscs

@ whether you consider the contents of the disks are relevant to these

proceedings;

b rivhancs

(b)  your attitude towards producing the disks for inspection by the
claimant as part of these proceedings, whether or not pursuant to a s ,
direction by me;

(¢)  any other observation you may wish to make regarding the origins
or contents of the disks.

neweastie

raprasented i

adelaide

darwin

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200.
Facsimile: {61-3) 9617 9299. G.P.O. 8ox 1533N, Melbourne 3001, DX 252, Melbourne.
11974110_GLH/RB Email: Mail/hunt.hunt@interlaw.org
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I would appreciate your response within 7 days.

Yours sincerely

ce W Hunt, J Pinnock, S Hodgkinson, L McCullagh, P Bartlett

11974110_GLH/RB 26 3
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elstra

' Tustnmer Rasponss Linit
Commercia! & Consumer

Level 37
12 March 1997 242 Exhibition Streot

Melbourne Vie. 3000

Talepnone {03) 634 2977
Facsimie (03) 632 3235
Dr Gordon Hughes

Hunt and Hunt

Lawyers

Level 21/459 Callina Street
MELBOURNE VIC 3000

By facsimile: (03) 617 9299

- Dear Sir
Arbitration - Gulden Mesyenger
1 refer to your letter dated 5 March 1997 in which you foreshadowed giving directions
in relgtion to the production of dacuments, and allowed the parties until taday to
provide you with their submissions by way of comment.
As Telstra has not completed its submission, I propose that subject to your consent,
the parties be allowed until the close of business this Friday 14 March 1997, to
provide their submissions to you. However, if this proposal is unacceptahle, please
advise Telstra by retumn facsimile.
Yours faithfully
Ted Denjamin
N Director - Consumer Affairs
-
cc.  Mr Graham Schorer Mr John Pinnock
Golden Transport Agency Telecommunications Industry Ombudsman
493-495 Queensberry Street 321 Exhibition Street
NORTH MELBOURNE VIC 3051 MELBOURNE VIC 3000
By facsimile: (03) 9287 7001 By facsimile: (03) 9277 8797
Mr Wm R Hunt Mr Peter Dartlett
Hunts' Solicitors Minter Ellison
358 Lonsdale Street 40 Market Strest
MELBOURNE VIC 3000 MELBOURNE VIC 3000
By facsimile: (03) 9670 6598 By Tacsimile: {(03) 7229 2621
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D eélstra

! s
' Corporate Legal Directorate
Freedam of Information Unit
Level 38
242 Exhiition Street
MELBOURNE VIC 8100
14 March 1997 Locked Bag 5691
MELBOURNE VIC 8100
Teiephane  (03) 9632 3371
Facsimile  (03) 9634 2788
Mr Graham Schorer
Golden Transport Agency
493-495 Queensberry Street
PO Box 313

NORTH MELBOURNE VIC 3051

v’ By facsimile: (03) 9287 7001

Dear Mr Schorer

Your Freedom of Information Act request of 14 January 1997 (“your FOI request™)

[ refer to Telstra’s letter to you of 28 January 1997, wherein Telstra set out its understanding of
your FOI request. T have now completed my investigations pursuant to your FOI request and set

out my decision below,

Telstra’s understanding of your FOI request was set out m Telstra’s lester to you of 28 January
1997. In that letter ] noted that:

“{In your FOI request you seek] documents detailing the performance of the North Melbourne

ARF & ARE 1] Exchange for the
and 329-7, as sel out in page 137 of the April 1994 AUSTEL

[1 advised] that 1 understand the nature
in Table 6.1 of the AUSTEL report, b

Jollowing date ranges:

1 January 1983
1 June 1985

1 July 1986
1 July 1987

1 January 1988 -

1 January 1989

1 January 1990
1 Ociober 1992

1 January 1993

1 Jarnuary 1994
1 January 1993

rk-g2013.doc

fo
1o
o

1o

88 8s

fo
10

individual thousand groups, commencing

31 May 1985

30 June 1986

30 June 1987

31 December 1987
31 December 1988
31 December 1989
31 December 1990
31 December 1992
31 December 1993
31 December 1994
30 April 1995

ARF Exchange
ARE 11 Exchange
ARE 1]

ARE |1 Exchange
ARE 11 Exchange
ARE 14

ARE 11

ARE 11 Exchange
ARE 11 Exchange
ARE 11

ARE 11 Exchange’

with the prefix 329-0

of the request to be for data of the type that is presented
ut _for the above mentioned thousand groups and for the

265 A
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Background

Tables of data of the type presented at page 137 of the AUSTEL Report are not tables which are
ordinarily prepared by Telstra. I understand the tables of data at page 137 of the AUSTEL
Report to have been compiled from Traffic Observation (TROB) data, which was specifically
extracted and analysed for AUSTEL in the course of preparing its report of April 1994. TROB
data is generated by built in software in Ericsson AXE switching equipment, and performs call
traffic supervisory functions. TROB is the recorded result of approximately one in a thousand
randomly selected originating live traffic call attempts. In order to create the tables at page 137
of the AUSTEL Report, it was necessary to extract all available TROR sampled calls from the
network which were destined for the thousand groups listed therein. I am informed that the
reason why these tables include statistics commencing January 1991, is because the TROB
. system was only introduced at about that time.

As part of the preparation of its defence in the present arbitration proceeding between Telstra and
you, Telstra undertook a similar analyses of TROB data to the analyses undertaken for AUSTEL,
and produced the information you seek in your FOI request, for the period September 1991 to
April 1996. This information is set out in;

1. graph form at pamagraph 333, page 18, Part A, Volume 1 of Telstra’s Defence
documentation filed in Telstra’s current arbitration proceeding with you: and

2. the form of tables set out in documents J06008-J06011 and J05483-J05490 respectively,
included in Volume 5 of the appendices to Telstra’s Defence.

These documents were prepared by Telstra staff for the sole purpose of use in relation to the
present arbitration proceeding between Telstra and you. Neither is in precisely the same format as
the tables you refer to in the Auste Report. However, each contains similar information.
. Consequently I am treating these documents as falling within the scope of your FOI request.

You have also asked for this documentation for the period 1 January 1983 to 31 December 1990,
As noted above, the TROB system was introduced during 1991, and consequently no TROB data
exists for the period prior to December 1990. Nevertheless, prior to the introduction of TROB
another system existed which performed similar functions to TROB. This systemn was known as
Service Assessment.

Although no documentation containing an analysis relating specifically to telephone numbers
commencing with the prefix 329-0 and 329-7 exists, the results of analyses relating to the broader
Melbourne Metro Region and the Footscray District (which NMEL is part of) for this period does
exist. This information is set out in graph form at paragraph 3.3.1,, page 17, Part A, Volume 1 of
Telstra’s Defence documentation filed in Telstra’s current arbitration proceeding with you. This
graph was created solely for the purpose of use in relation to the present arbitration proceedings
between Telstra and you. The information supporting the graph is contained in documents

J06525-J06527 included in Volume 5 of the appendices to the Defence.
Page 2
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Decision

I have made my decision in two parts:-
Section 42 decisi

Save for the information set out in graph form at paragraph 3.3.3., page 18, Part A,
Volume 1 of Telstra’s Defence, and supporting documents JO6008-J06011 and J05483-
J05490, filed in Teistra’s current arbitration proceeding with you, I am aware of no other
documents falling within the scope of your FOI request. I have decided that these
documents are exempt documents under the provisions of Section 42 (1) of the FOI Act.

Section 42 (1) of the FOI Act states "4 document is an exempt document if it is of such
a nature tha it would be privileged from production in legal proceedings on the ground
. of legal professional privilege.”

A document is privileged if it is 2 confidential communication between a person and his

or her solicitor or barrister bought into existence for the sole putpese of seeking or

giving advice, or for the sole purpose of use in relation to existing or anticipated

litigation. As noted above, the documents which fall within the scope of your request are
documents which were bought into existence for the sole purpose of use by Telstra in .
relation to the current arbitration proceeding with you, Consequently, the documents are
of such nature that they are subject to legal professional privilege.

I have considered whether the privilege should be waived in relation to these documents.
I have decided that it should not be waived because the documents are properly the
subject of legal professional privilege in an ongoing dispute between you and Telstra

In making my decision under the FOI Act, I have taken into account the provisions of sections 3
and 14 of the FOT Act.

Section 3 of the FOI Act states:

3.(1) The object of this Act is to extendaifaraspomble the right of the
Australian community to access to information in the possession of the
Government of the Commonwealth by: ...

(b) creating a general right of access to information in documentary form ...
limited only by exceptions and exemptions necessary for the protection of
essential public interests and the private and business affairs of persons in
respect of whom information is collected and held by departments and
public authorities; ..."”

Section 14 of the FOI Act provides that: _
"14. Nothing in this Act is intended to prevent or discourage ... agencies from

publishing or giving access to documents (including exempt documents),
otherwise than as required by this Acl, where they can properly do so ..."

rgs013.doc | 2 6 { A e
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Telstra has determined not to release these documents to you outside the provisions of the FO1
Act. Telstra has reached this decision as it is apparent that copies of the documents you seek
which Telstra has in it’s possession have already been provided to you by Telstra as part of
Telstra’s Defence documents in the current arbitration, Telstra has considered further that that
arbitration process requires such information to be kept confidential by the parties to the
arbitration. Consequently, as you have already had access to the documents you seek and as an
obligation of confidentiality exists in relation to the provision of those documents to you, Telstra
has determined that it is not appropriate to release those documents to you outside the provisions
of the FOT Act.

Telstra fitrther took into account that the documents are subject to legal professional privilege,
and for that reason also considers that it is not appropriate 1o release those documents to you
outside the provisions of the FOI Act.

Q@ secion 20 esis

As stated above, I have been unable to find any documents falling within the scope of your
request for the period 1 January 1983 to 31 December 1990. 1 am satisfied that documents for
this period do not exist. Under Section 24A of the FOI Act Telstra may refuse a request for
access to documents if all reasonable steps have been taken to find the documents and Telstra is
satisfied that the docunents do not exist. -

Section 24A of the FOI Act states that:

“[Telstra] may refuse a request for access to a document if all mmr@k steps have
been 1aken 10 find the documert(s) and [Telstra] is satisfied that the document(s) are in
[Telstra’s] possession but cannot be found, or do not exist.”

I am satisfied that the documents you seek for the period 1 January 1983 to 31 December 1990
do not exist. Under these circumstances I have decided to refuse tis part of your FOI request.

Appeal rights

My decision is made in accordance with the Act and is subject to review under Section 54 of the
Act. If you wish to apply for review, you should write to:

The Freedom of Information Unit
Locked Bag 5761
Melbourne Victoria 8100

You should make this application within 30 days of the date of receipt of this letter. The
Freedom of Information. (Fees and Charges) Regulations require you to submit a $40.00 fee with
your request for intemal review.

Section 30A of the Act provides that an applicant can request 2 remission of the application fee in
whole or in part. Telstra will consider anything you wish to put in writing including any of the
following grounds for remission:

(a) the payment of the charge would cause financial hardship; or 2 ‘ 5
Page d
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(b)  the giving of access is in the general public interest or in the interest of a substantial
section of the public,

If you seek remission on the first ground, it would be helpful if you provided brief details of your
current financial position. If you seek remission on the second ground, it would be helpfil if you
provided details of why it would be in the public interest ta give access to the documents sought.

Section 57 of the Freedom of Informarion Act provides that a person may complain to the
Ombudsman concerning action taken by Telstra in the exercise ofpowetsortheperformance of
functions under this Act. A complaint to the Ombudsman may be made orally or in wmmg and
should be directed to:

The Commonwealth Ombudsman
. GPO Box 442

Canberra ACT 2601

Telephone: (06) 276 0111

The Ombudsman usually prefers applicants to seek internal review before complaining about a

decision.
Yours faithfully,
Rod Kearney g s
Manager FOIL / 772
@ <« MilohnPimnock Mr J Wynack
Telecommunications Industry Ombudsman  Director of Investigations
/By facsimile: (03) 9230 0505 /By facsimile: (06) 249 7829
Dr Gordon Hughes Mr Peter Bartlett
Arbiwator Solicitor
Hunt & Hunt, solicitors Minter Ellison, solicitors
v/ By facsimile: (03) 9617 9299 v By facsimile: (03) 9229 2621
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Legal Professional Privilege - Telecom Confidential, Merge2.xls

A B c | D E F G
+Date Count |Type of Description From To Naw
ar info Fila Ref
No
1
12-Feb-93 817 |Don went and swapped sub’s cards in the RCM to eliminate any 'RM (Ray A1
749 1 possibie problems. Will follow up. l&o_rﬂin
12-Feb-93 S18 [Smlth said his female helper had become 50 distraught with ongoing RM (Ray Al1
ltelephone problems that she was now in hospital with pneumonia and  [Morris?)
his son had wondered how he (Smith) had handied the problems.
750
12-Feb-93 (819 Dia?—_‘{f)ﬁfﬁf)_back to Melbourne - made test calﬁm_lﬁ)lic telephone at RM (Ray T Al
Terang and Colac. Further call from mobile at Geelong. Dropped out due (Morris?)
to flat battery. | explained this to Smith later.
781 ] \
752 [14-Feb-93  1C49 |[Letter [Report fault with calls with Cindy Mentas and Pat Marshait Alan Smith A4
15-Feb-93 |B2 fax JTaken parsonal interest in case. Commits Telecom staff for ongoing Pittard " |Stockdale  [A7
r |support and mentions all customer responses have been in a timely
753 | imanner i
15-Feb-93 rm |CRIS CRIS Output Report and handwritten notes on congestionon | Gordon alg
Output Warrnambool/Portland lines. Notes cengestion on Sunday nights on Hansen
754 ' Report MOP, GEEX, and congestion daily on MELQ & MELU. |
15-Feb-93 [m320 TRAXE Traffic Data Acquisition System Report: half hour summaries, Pages Gordon la19
755 Report ™ 602725 10 002727. Hansen J
.6 18-Feb-93 [J63  Form D Bloomfield visits Cape B'water and tests line for curcent |AB
18-Feb-93 {J70 |Form Switch on Smith's cordless phone not operated properly by Smith - [ G
discovered by D Bloomfield resulting in not being able to receive |
757 incoming calls [|
758 [18-Feb-93 |J71 |Form  |Smith admits happy with service "since Telecom last visit" f T AB
18-Feb-93 |mai9|TRAXE Traftic Data Acquisition System Repart: half hour summaries. Gordon alg
759 } Report Hansen
19-Feh-93 ]m317 Memo Reply to F Wood's request for congestion data in Warrmambool/Partland. |Gordon Trevor Hill {a19
] Notes that b/w 2 & 16 Feb, Bendigo-Warrnambool route (which handles Hanse
i overflow traffic from GEEX/MOLP to WBOX) was unavailable, so some
‘ calls lost due to congestion on 8 & 15 Feb only. ]
760 i
19-Feb-93 _|82F“ Diary | Bloomfield tried to ring from RCM believe going to measure line current, RM {Ray Tat1
761 but got no answer. IMorris?)
10-Feb-93 (521 |Diary On arrival told by Smith he was having problems with Telecom cordless |RM {Ray A1l
762 phone. Bloomiield identified misoperation by Smith. \Morris?)
19-Feb-93 |522 | Diary Smith had loud sounding Alan turned down - could not have heard calls |RM {Ray Al
763 | if not in office. Morris?)
19-Feb-93 [S23 |Diary Bloomfield measured the current at 42 ma for fax, answering machine |RM {(Ray Al1
764 and phone. Morris?)
23.Feb-93 |MS16 |Memo Bendigo TCS does not have a teamleader named Mary. Jessie Bell  |Bruce AZ5.2
7 l Pendlebury
..‘_ 24°Feb-93  |J72 |Form  |Fault report via 1100 that call from Ballarat to Cape B'water could not Ab
766 get through ifc
24-Feb-23 (J73 ]Form Telecom experiences background noise and faint voice on call to Smith - AB
767 _ _ |Similar prablem experienced by others calling Smith d__.,'_%___________
768 |24.Feb-93 |J74 r'Form Both Smith’s lines changed to seperate systems AB |
24-Feb-93 [J75 |Form Several test calis made to 267267 after change {o seperate systems - A6
769 ] J no failures or problems found o
24Feb93 [S101 |[Form  |Bloomfield advised a Ballarat customer of Smith put in fault to 1100 - |RM A1
770 I could not get through ] i
24-Feb-93 |S5102 'Form I attempted to ring Srith - when ring expired - got "carrier noise” and |RM Al
771 "faint hello” then hang up
24-Feh-93 [S103 |Form Half hour later - rang Smith got through - Smith assured me only had RM Al
‘ normal phone and cordless phone plugged in. (Why is this important] [
772
24-Feb-93 | $104 Form | Smith said people had rang and reported same problem - Kathy Lindsay |RM ! A1
773 ‘ [{053 42675) and Brian Sprague 692 7032} [
24-Feb-93 [S105 Form T) arganised Bloomfield to change both oth of Smith's lines into separate RM Al
‘ |5ystems 267 267 in sys. 3 ¢h. 16, 267 320 in sys. 2 chanal 28
774
24 Feb 93 [S106 Form |Bloomfield and t made several test calls to 267 267 - all OK RM ‘ ATl
775 |
24-Feb-93 NS107 “Form 'i267 230 does not have a fax on it as fax has bsen returned as faulty RM ‘ A1 1
776

Page 30
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\ Customer Response Unjt
/39

Cominercial & Consumer

SAXERD) Qelstra

Level 37
242 Exhibition Street
Melboume Vie. 3000

Telephone {03) 634 2977
14 March 1997 Facsimile {03) 832 3235

Dr Gordon Hughes

Hunt and Hunt

Lawyers

Level 21/459 Collins Street
MELBOURNE VIC 3000

By facsimile: (03) 617 9299

Dear Sir
Arbitration - Golden Messenger

N I vefer to your letter dated 5 March 1997 in which you indicated that you proposed
giving directions in relation to the production of documents. I assume that you are
not seeking Telstra’s comments in relation to the history of the Fast Track Arbitration

Procedure. If this assumption is incorrect, please advise and Telstra’s submission will
be provided to you as soon as possible. :

. In the Claimants’ letter dated 25 February 1997, the Claimants identified two types of
information/documents that they claimed they had not received and that would be
usefil to them in preparing their defence. These items were:

(a) certain performance information for the Claimants’ thousapd groups at the

North Melbourne exchange (a portion of which was set out in the Austel
Report) for the petiod 1 January 1983 10 30 April 1995; and

(b) computer discs described as “Schorer 17, “Schorer 2”, “Schorer 3” and “merged
Schorer files”,

\The above information/documents have been the subject of Freedom of Information
Tequests made by the Claimants. Telstra bas responded to these requests, Copies of
these responses are aftached, Attachment 1 being Telstra’s response in relation to the
documents referred to in paragraph (a) above and Attachmeant 2 being Telstra’s
Tesponse in relation to the documents referred to in paragraph (b) above, I consider
these responses adequately provide the background to what these documents are and
whether Telstra should be ordered to produce them. 2 6

Telstra Carporation Limited
TB-GH045 ) ACN 087 775 556




In essence, in relation to the Claimants’ requests, Telstra submits that:

(@) There is little point directing Telstra to produce the documents sought by the
Claimants in paragraph (a), as whatever such documents Telstra possesses have
already been provided to the claimants (and you) in Telstra’s defence
documents. Telstra has in its defence (where possible) provided to the
Claimants the performance information for the Claimants’ thousand groups at
the North Melbourne exchange, which is the very information the Claimants
seek in this part of their request. The details of where this information appears
in the defence is set out in the attached response to the Claimants’ FOI request.

Telstra also explained in the attached letter why this information is not available
for the whole period identified by the Claimants. The Claimants’ request to you
demonstrates that the Claimants have not in fact considered Telstra’s defence in
any detail; and

(b) in relation to the computer files, Telstra identified in November 1996 the three
computer files it believes the Claimants are referring to (see Attachment 2).
These files contain an analysis of numercus documents. In this regard disks 1
and 2 appear 1o be identical. The analysis was performed for the purpose of
assisting Telstra in the preparation of its defence in this arbitration. Not all the
documents analysed were relevant or usefil. The files do not contain 2
complete list of all documents relevant to the Claimants’ telecommunications
service. No such list exists although a more current version of the “file” has
been prepared by Telstra. These files are clearly subject to a claim for legal é

N professional privilege as they were prepared at Telstra's solicitors request, for
the sole purpose ofuse in ation Telstra has not waived its privileged
in these files and is not prepared to release the whole files to the Claimants.

Ny |However, Telstra is concerned that the Clajmants are using these files (amongst
| other things) as an excuse for not progressing the arbitration. Telstra has
eci on the condrtions set out below, 1o release these in the arbitration
with two columns deleted. The deleted columns contain Telstra’s analysis of
each document and a reference that could identify the person who performed the
analysis. The conditions are that:

*  the Claimants agree that by releasing these modified files, Telstra has not
waived its privilege in relation to the whole files or any subsequent
versions and that the Claimants agree not to raise any argument to the

contrary; and

¢ the Claimants will treat the files and the information contained in them as
required by the Arbitration Rules (ie confidentially) and oniy use them for
the purpose of this arbitration.

Telstra will make these modified files available on receipt-of written
confirmation that these terms are acceptable to the Claimants,

doo2/012
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In light of the above and the Claimants’ continuing delays and refusal to provide
appropriate documentation, Telstra submits that it should aot be directed to produce

any further documents and that the arbitration sh

| Telstra had previously submitted.

Inatters raised in this letter.

Yours faithfully

. ed Benjamin
Director - Consumer Affairs

cc.  Mr Graham Schorer

Golden Transport Agency
493-495 Queensberry Street
NORTH MELBOURNE VIC 3051

By facsimile: (03) 9287 7001

Mr Wo R Hunt
Hunts' Solicitors
358 Lonsdale Street
. MELBOURNE VIC 3000

By facsimile: (03) 9670 6598

ould be progressed in the maaner

Please advise if you require further clarification or submissions in relation to any of the

Mr John Pinnock

Telecommunications Industry Ombudsman
321 Exhibition Street

MELBOURNE VIC 3000

By facsimile: (03) 9277 8797

Mr Peter Bartlett

Minter Ellison

40 Market Street
MELBOURNE VIC 3000

By facsimile: (03) 9229 2621

Q1003/013
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Our Ref: 3187.do¢

17 March, 1997

Attention: Dr Gordon Hughes

Hunt & Hunt

Lawyers

Level 21/459 Collins Street
Melbourne Vic 3000

Dear Dr Hughes,

Re: Arbifration - Telstra

ID:03-92877001

18 MAR’97 13:07 No.018 P.02
MAR 18 ’97 @1:@ePM

©@OLPEN

TELEPHONE (03) 9287 7099
FAX (03) 9287 700)

493-495 QUEENSBERRY STREET
NORTH MELBOURNE VICTORIA 3051
RO. BOX 313 NORTH MELBOURNE 3051

Enclosed herawith please find a List of Documents now sought from Telstra if you,
as Arbitrator, are prepared to direct same to be made available.

Please note that this List is part only of the documents required. As soon as |

complete the List | will forward same to you.

Based on experience, especially that of other C.0.T. members, | anticipate that when
certain documents are made available, it may be then necessary to seek additional
documents as the documents supplied might indicate ought to be released.

| bave read Telstra’s letter to you of 14 March 1997 (copy received only today) and

reject what Telstra has to say.
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Pariners

Cravid &t Scarlet
Edward 5 Boyce
lames G.F Harrowell
Cordon L Hughes
Dawid P. Cooper

lan 5, Crag

Peter . Ewin

‘ Wavne B. £ ghill

1 Apnl 1997 Our Ref: GLH Newdle G H. Debrey
Grant O Sefton

Matter No: 5126900 Willigm P (O Shey

Consubtants
Kenneth M, Martin
Richard ], Kellawav
GCrasme | Armstead

o caten
Mr Ted Benjamin _ Francis Y. Gallchio
Director - Consumer Affairs Joha O.F. Mortis
Telstra Corporation Limited

Level 37

242 Exhibition Street
MELBOURNE VIC 3000

By Facsimile: 9632 3235

Dear Mr Benjamin

ARBITRATION - GOLDEN MESSENGER

I have perused the submissions of each party in relation to the production
of further documents by the other.

I have noted the offer by Telstra, in its letter of 14 March 1997, to make

available certain computer disks requested by the claimant, subject to
specific conditions. In this regard, I note Telstra asserts the disks are the melbourne

subject of legal professional privilege.

I presume Telstra maintains the position espoused in its letter of irdncy

12 February 1997, namely, that there is no basis for making an award in the
claimant’s favour and that 1 should find accordingly.

sydmey weyr

In my letter of 18 February 1997, I foreshadowed four possible
determinations which 1 could now make. This remains the case. I believe brisbane

it would assist me in determining which of these options I should follow if
Telstra were to make the disks available to the claimant.

canbervra

I am not in a position to judge whether Telstra’s claim of legal professional
privilege is well-founded. 1do believe, however, that there is no reason
why the disks should not be made available under the conditions proposed
by Telstra. This will clearly be the most expeditious manner of progressing
this arbitration. represented in

newceaztitle

adeidlaide

1 accordingly direct that, subject to receipt from the claimant or his
solicitor of written confirmation that he will comply with the qualifications
set out below, that the computer disks known to Telstra as “1scorer.xls”, darwin
«“2score.xls” and “mgscor2.xls” be made avaitable to the claimant.

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: {(61.3) 9617 9200.
Facsimile: (61-3) 9617 9299. G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne. 6 8

11996685 _GLH/KS . Email: Mail/hunt.hunt@interlaw org

The Australian Member of Interlaw. an international association of independent law finms - Asia Pacific + The Americas » Europe - The Middle East
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The qualifications are that:

(@ prior to release of the disks to the claimant, the claimant (through
his representatives) must acknowledge in writing that by releasing
these modified files, Telstra has not waived its privilege in relation o
the whole files or any subsequent versions and that the claimant will
not raise any argument to the contrary; and

(b) the claimants will treat the files and the information contained in
them as confidential and shall only use them for the purposes of this
arbitration.

I require the claimant, through his representative, to indicate on or before
Monday 7 April 1997 whether these conditions are acceptable. In the
event that [ receive confirmation that the conditions are acceptable, 1 shal}
direct Telstra to make the disks available within 48 hours.

Yours sincerely

jpos

cc W Hury, J Pinnock, P Bartlett, L McCullagh, § Hodgkinson

11996685_GLH/KS




Hunt & Hunt

LAWYERS

Our Ref: GLH
Matter No: 5126900

1 April 1997

Mr William R Hunt

Hunts

Solicitors and Consultants
358 Lonsdale Street
MELBOURNE VIC 3000

Dear Mr Hunt

ARBITRATION - GOLDEN MESSENGER AND TELSTRA

I have perused the submissions of each party in relation to the production
of further documents by the other,

I have noted the offer by Telstra, in its letter of 14 March 1997, 1o make
available certain computer disks requested by the claimant, subject to
specific conditions. In this regard, I note Telstra asserts the disks are the
subject of legal professional privilege.

I presume Telstra maintains the position espoused in its letter of
12 February 1997, namely, that there is no basis for making an award in the
claimant’s favour and that I should find accordingly.

In my letter of 18 February 1997, I foreshadowed four possible
determinations which 1 could now make. This remains the case. I believe
it would assist me in determining which of these options I should follow if
Telstra were to make the disks available to the claimant,

I am not in a position to judge whether Telstra’s claim of legal professional
privilege is well-founded. 1 do believe, however, that there is no reason
why the disks should not be made available under the conditions proposed
by Telstra. This will clearly be the most expeditious manner of progressing
this arbitration.

I accordingly direct that, subject to receipt from the claimant (or you on
the claimant’s behalf) of written confirmation that he will comply with the
qualifications set out below, that the computer disks known to Telstra as
“Iscorer.xls”, “2score.xls” and “mgscor2.xls” be made available to the
claimant.

The qualifications are that:

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200.
Facsimile: (61-3) 9617 9299. G.P.O. Box 15333N, Melbourne 3001. DX 252, Melbourne.

11997838_GLH/AC Email: Mail/hunthunt@interlaw.org

Partners

David M. Scarlett
Edward § Boyce
lames G.F. Harrowell
Gordon L. Hughes
David P. Cooper

lan 5. Craig

Peter |. Ewin
Wayne B. Cahill
Neville G.H, Debney
Grant D. Sefton
William P. O'Shea

Consullanis
Kenneth M. Martin
Richard . Kellaway
Graeme | Armstead
Asgociates

Francis V. Gallichio
John B.F. Morris

melbaprane

iydaney

sydney weijt

b risbance

canberra

newcastide

represented in

adelaide

darwin
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(@  prior to release of the disks to the claimant, the claimant (through
his representatives) must acknowledge in writing that by releasing
these modified files, Telstra has not waived its privilege in relation to
the whole files or any subsequent versions and that the claimant will
not raise any argument to the contrary; and

(b)  the claimants will treat the files and the information contained in

them as confidential and shall only use them for the purposes of this
arbitration. '

I require the claimant, through you, to indicate on or before Monday 7
April 1997 whether these conditions are acceptable. In the event that I
receive confirmation that the conditions are acceptable, 1 shall direct
Telstra to make the disks available within 48 hours.

Yours sincerely

ON HUGHES

E Benjamin, J Pinnock, P Bartlett, L McCullagh, S Hodgkinson

11997838_GLH/AC




©@LDEN

2 April, 1997 ' TELEPHONE (03} 9287 7099

QOur Ref: 3199.doc

Attention: Dr Gordon Hughes FAX (03) 9287 7001

Hunt & Hunt ° 493-495 QUEENSBERRY STREET
Level 21/459 Coliins Street NORTH MELBOURNE VICTORIA 3051
Dear Dr Hughes,

Re:  ARBITRATION - GOLDEN AND TELSTRA

I am in receipt of your facsimile dated 1 April 1997 regarding my request for discovery of
documents from Telstra, sent to my solicitor,

| note Telstra still asserts that the requested disks are the subject of legal professional
privilege.

! stifi maintain Telstra are wrongly claiming these disks are the subject of legal professionat
privilege which is in accordance with the legal advise | have received.

| appreciate you are not in a position to judge whether Telstra’s claim of legal professional
privilege is well-founded.

| understand you are only prepared to direct Telstra to supply the requested disks to myself
if | totally accept your quaiifications which are:-

a) prior to release of the disks to the claimant, the claimant (through his representatives)
must acknowledge in writing that by releasing these modified files, Telstra has not
waived its privilege in relation to the whole files or any subsequent versions and that the
claimant will not raise any argument to the contrary; and

b) the claimants will treat the files and the information contained in them as confidential
and shall only use them for the purposes of this arbitration.

In order to enable me to finaiise my claim and progress my arbitration, 1 accept the
Arbitrator's qualifications and undertake to treat the files and the information contained in
the disks as confidential and shall only use the information contained in the disks for the
purposes of this arbitration.

Your: erely,

m Schorer 2 7
E Benjamin, J Pinnock, P Bartiett, L McCullagh, $ Hodgkinson o

A Divigion of GM. (MELBOURNE) HOLDINGS PTY. LTD. A C.MN. 005 905 04d
IMPORTANT: WE ARE NOT COMMOM CARRIERS. The Camer diracts your atrention 1 s troding TERMS AND CONDlTiONS_ OF
CONTRACT which oppear on the REVERSE SIDE OF THIS DOCUMENT. It is n waur interasts ta read them 1o avoid ony loter ¢onfusicn,
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elstra

Customer Respo
Unit
Commercial

9 April, 1997 Consumer

Level 37
242 Exhibition Str
Melbourne Vic,

Telephone (03) 634 2977

Facgimite (03)
3235

Dr Gordon Hughes

Hum and Hunt

Lawyers

Level 21/459 Collins Street

MELBOURNE VIC 3000

/Py facsiauile: (03) 617 9299
Dear Sir .
Arbitration - Golden Messenger

¥ refer to the facsimile from Mr Schorer t you dated 2 April 1997 and 1o the facsrmile from Mr Hunt
to you dated 3 April 1997

T am not satisfied that the undertaking provided by Mr Schorer in his facsimile of 2 April 1997
adequatcly responds to the issues raised in your letter of ! April 1997.

Whilc Mr Schorer states that he acoepts the qualifications set out in your letter he docs not positively
state that he acknowledges that Telstra is not waiving its privilege in relation to the whole files or any
subsequent versions or that he acknowledges that he will not raise any arguments to the contrary.

This matter could be simply addressed by Mr Schorer or by Mr Hunt writing to you and stating that,
further to Mr Schoree’s letter of 2 April 1997, Mr Schorer:

1. Acknowhdgesthmhyrdﬂshgthcmodiﬁedﬁles.nmmsnotwﬁvedhspﬁvﬂcgem
relation to the whole of the files or any subsequent versions and that Mr Schorer will not raise

any arguments to the contrary; and
2. that Mr Schorer will treat the filss and the infonmation contained in them as confidential and
shall only use them for the purposes of this arbitration.

Oncc an undertaking in the above form is given, Telstra will provide Mr Schorer with the disks
sought.

Yours

T jamin
Director - Consumer Affairs

cc: See over page
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cc:  Mr Graham Schorer Mr John Pinnock
Golden Transport Agency Telecommmaications Industry Ombudsman
493-495 Queensbenry Street 321 Exhibition Strest
NORTH MELBOURNE VIC 305] MELBOURNE VIC 3000
./By facsimile: (03) 9287 7601 /By facsimile: (03) 9277 8797
Mr Wm R Hunt Mr Peter Bartlett
Hunts’ Solicitors Minter Ellison
358 Lonsdale Street 40 Marxket Stroct
MELBOURNE VIC 3000 MELBOURNE VIC 3000
By facsimile: (03) 9670 6598 By facsimile: (03) 9229 2621

S— 27/




)

)

B

K4
Hunt & Hunt e

F. Ha )
LAWYERS GomlamesGLH“;me!
David P. Cooper
lan §. Craig
Peter |, Ewin
. Wayne 8, Cahill
15 April 1997 Our Ref: GLH Nevile G, Debney
Matter No: 5126900 William P, O'Shea
Consultanis
Kenneth M, Martin

. . Richard |. Keftawav
Mr E Benjamin

Graeme |. Asmsteaa

D trector H D Francis ::.Gallichio
Consumer Affairs John DF. Morns
Telstra

Level 37
242 Exhibition Street
Melbourne

Dear Mr Benjamin

ARBITRATION - SCHORER

I acknowledge receipt of your letter dated 9 April 1997. I do not
necessarily agree that the claimant’s response is inadequate. [ would be

prepared to accept that the intention of his letter dated 2 April 1997 is to
accept the conditions initially proposed by Telstra.

Given that you have raised concerns, however, I shall ask Mr Hunt to seek a
brief written confirmation from his client that he is willing to provide an

acknowledgement and undertaking in the terms set out in your letter of 9 melbowrac
April 1997.
Yours sincerely sydney

s
e

rydrey woes:

GHES

cc. ‘W, Hunt; J Pinnock, P Bartlett, L McCullagh, $ Hodgkinson brisbane
canberra
e woeas:fe
reprasentsd in
adeilaid:es
d arwin

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200. 7
- Faesimile: {61-3) 9617 929%. G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne.
111009659 _GLH/KR Email: Mail/hunt.hunt@interlaw.org
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Transport Agency

A Diision of G.M. (MELBOURNE) HOLDINGS PTY, LTD,  A.C.N. 008 908 048

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to fts trading TERMS AND
CONDITIONS OF CONTRACT. Itls In your interests to read them to avoid any later confusion.

To: Dr Gordon Hughes Date: 17 April 1997
OurRef. 3215
Company.  Hunt & Hunt Fax No.  (03) 9617 9299
From:; Graham Schorer Total Pages anciuding Header: 1,
Mailed: Yes{ ) No( X)

PRIVACY AND CONFIDENTIALITY, GLAUSE
Tha Information in this facekmile is private, privileged and striclly confidential and intended only for uss of the Individual or enfity nemed
above. It you are not the intended reciptent, please call by lalephone the sonder Imnadiately upon recelving thie facsimile as any
dissemination, copying or use of the information [s strictly prohibhed,

_ Near Dr Hughes,
{~/

‘hrbitratlon - Telstra / Golden re Direction for Discovery of Documents.

| refer to the Telstra facsimile sent to you dated 9 Aprit 1997 and to your facsimiles to Mr W Hunt
and Telstra both dated 15 April 1997.

As to the content of Telstra's letter of 9th April 1997 to you, this letter is now to be read with my
letter of 2 April 1997 as having added to it the words required by Mr Benjamin thus:-

I acknowledge that by releasing the modified files, Telstra has not waived its privilege in
relation to the whole of the files or any subsequent versions and that | wil not raise any
argument to the contrary, and

I will treat the files and the information contained in them as confidential and shall only use
them for the purpases of this arbitration.

(-Yhis letter is not to be taken as an acknowledgement that Telstra does have the privilege it claims
nor is this letter to be taken as an acknowledgement to my detriment or the detriment of any of the
claimants in this arbitration in respect of any matters the subject of FOI procedures already set in
hand or which may later be set in hand.
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cc: See over page

c¢. Mr Graham Schorer Mr John Pinnock

Golden Transport Agency Telecommunications Industry Ombudsman
493-495 Queensberry Street 321 Exhibition Street

NORTH MELBOURNE VIC 3051 MELBOURNE VIC 3000

By facsimile: (03) 9287 7001 By facsimile: (03) 9277 8797

Mr Wm R Hunt Mr Peter Bartlett

Hunts' Solicitors Minter Ellison

358 Lonsdale Street 40 Market Street

MELBOURNE VIC 3000 MELBOURNE VIC 3000

By facsimile: (03) 9670 6598 By facsimile: (03) 9229 2621
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18 April 1997

Mr E Benjamin
Director
Consumer Affairs
Telstra

Level 37

242 Exhibition Street
Melbourne Vic 3000

Dear Sir

ARBITRATION - SCHORER

You will have received the claimant’s facsimile date

addressed to me.

Assuming Telstra is satisfied with the claimant’s acknowledgement, I would
expect Telstra to make the disks available to the claimant within 48 hours as
directed in my letter of 1 April 1997.

Yours sincerely

CccC.

Level 21, 459 Collins Street, Metbourne 3000, Australia, Yelephone: (61-3) 9617 9200,
Facsimile: (61-3) 9617 9299, G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne,
Email: Mail/hunt.hunt@interlaw.org
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FAFED  Gelstra

Custemer Respo
Unit
Commarcinal

18 April, 1997 | Consumer
Leveldr
242 Exhvition Str
Melboume Vic,

Telophone (03) 634 2577

Facsimile  (03)
3295

Dr Gordon Hughes

Hunt and Hunt

Lawyers

Level 21/459 Collins Street

MELBOURNE VIC 3000

By facsimile: (03) 617 9299

Dear Sir :-i'

Arbitration - Goldes Messenger

Irefertothefacsinﬁleﬁ-omMrSchorertoyoudawdl‘?Apﬁl 1997. i

Onthebmsoftheacknowledgmmtsetoutmthatleuuander Schorer’s letter of

2 April 1997, Telstra will make the disks available to Mr Schorer, bynola:erthan

close of busi April 1997,

Yours

S— _-.;quh; .

Ted Benjamin
Director - Consumer Affairs
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©OLDEN

TELEPHONE (03) 9287 7009

Our Ref: 3222.doc f |
Byl D

18 April, 1997

. FAX (03] 9287 7001
Attention: Dr Gordon Hughes

Hunt & Hunt 493-495 QUEENSBERRY STREET
Level 21, 459 Collins Street : n&“%i’%%%%‘#ﬁ“&‘{é%*&m 3081

Melbourne VIC 3000.
By facsimile (03) 9617 9299 and post.

Dear Dr Hughes,
I refer to Telstra’s facsimile to the Arbitrator dated 18 April 1997.

it is pleasing thet Telstra will make the disks available to Golden by no later than
close of business 21 April 1997.

| am concerned that Teistra will supply Golden disks with data deleted as suggested
in Telstra’s 14 March 1997 correspondence to the Arbitrator.

Golden's discovery upon Teistra does encompass all of the data contained within the
disks that Telstra have in their possession.

Telstra has contested Golden’s right to discovery by claiming legal professional
privilege.

Graham Schorer has met all of Telstra’s requirements and provisions regarding
confidentiality and restricted use of information contained in the original disks.

Golden draws the Arbitrator’s attention to the fact that:-

e Golden has never agreed to Telstra’s condition for Telstra to delete data from the
unabridged disks,

« nor are Golden prepared to accept disks containing an abridged version of the
data contained in the original disks. )

e Golden has met all of Telstra’s undertakings on the basis that Golden are
provided with the unabridged mirrored copy of the original disks.

If Telstra do intend to supply Golden with an unabridged version of the data
contained in the original disks, Telstra should provide the Arbitrator with a copy of an
unabridged version of the data contained in the original disks to enable the Arbitrator
to decide whether Telstra are entitled to supply Golden with an abridged version of

the data contained in the original disks.
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.  ©@LDEN

If this event doas take place, | will formally request that the Arbitrator directs Telstra
to provide him with the unabridged disks to enable him to make an Impartial
assessment as to whether Telstra are entitied to delete data from the disks given
that Colden has met all of Telstra's requirements and provisions regarding
confidentiality and restricted use of information contained in the disks.

Please advise if you require any further clarification or submission in relationship to
the matters raised in this letter. "
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22nd April, 1997,

RE: COT CASES

On 21st April several times attending Schorer who phoned
having sent an example of the disk discovery. Twa colums
were heavily blacked out rendering the disks of no value at
all. Extrapilated from the computer disks on to type they
turn out to be useless for this purpose.

I suggested that he consider an application to the Court or
to the Appeals people.

2767




A Division of G.M. (ﬁELBOURNE] HOLDINGS PTY. LTD. W C N-805-9050d -

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to its frading TERMS AND
CONDITIONS OF CONTRACT. Itis in your interests to read them to avoid any iater confusion.

To: Dr Gordon Hughes Date: 24 April, 1997
Our Ref. 3230

Company:  Hunt & Hunt Fax No: (03) 9617 9299

From: Graham Schorer Total Pages (incuding Header): 3

Mailed: Yes( ) No( X )

PRIVACY AND CONFIDENTIALITY CLAUSE
Fhe information in this facsimile is private, privileged and strictly confidential and intended only for use of the individual or entity named
above, i you are not the intended recipient, please call by telephone the sender immediately upon receiving this facsimile as any
dissemination, copying or use of the information is strictly prohibited,

Dear Dr Hughes,

.The Telstra disk supplied to GOLDEN in accordance with your directive has had 9 columns of
data deleted, leaving only 6 columns of data of little relevance to GOLDEN.

Enclosed with this facsimile is a one-page example that accurately mirrors each page printout
from the disk.

| formally request for the Arbitrator to give consideration to arrange for a directive hearing
between Telstra and GOLDEN in the Arbitrator’s presence to enable this lesion of data to be

rectified.

Should you require any further information or clariﬁcatioh, please do not hesitate to make contact.

//’

Yours sincerely;

.araharj'i chorer

2768
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GOLDEN
FACSIMILE TRANSMISSION

DATE: 17 April 1987

TO: Dr Gordon Hughes
Hunt & Hunt
Arbitrator

By facsimile: (03) 9617 9299
& Hand Delivery.

.RE: Arbitration - Telstra
FROM: Graham Schorer

Facsimile No: (03) 9287 7001
Telephone:  {03) 9287 7099

CC: Mr John Pinnock Mr Ted Benjamin

TIO Office Telstra
Administrator Director Consumer Affairs
By facsimile: (03) 9277 8797 By facsimile: (03) 9632 3235 ,
Mr Peter Bartlett Ferrier Hodgson
Minter Eilison Accounting Resource Unit

. Special Counsel to the Administrator By facsimile: {03) 9629 8361 ./
By facsimile: (03) 9229 2621 v

Lanes Telecommunications Pty Lid
Technical Resource Unit
By facsimile: (08) 8364 5335 7

MrJohn Wynack Mr W R Hunt
Commonwealth Ombudsman Hunt's Solicitors
By facsimile: (06) 249 7829 d By facsimile: (03) 9670 6598 /

PRIVACY AND CONFIDENTIAUITY CLAUSE

The information in this facsimile is private, privileged and strictly confidential and intended only for use of the individual or entity named above.
If you are not the intended recipient, please call by telephone the sender immediately upon receiving this facsimile as any dissemination,

copying or use of the information is strictly prohibited.
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24 Apnil, 1997 F - q/fy 7 ) \L)j Regulatory & External Affaits
Lovel 37
247 Fxhibition Street

Dr Gordon Hughes Metbourne Vic. 3000

Hunt & Hunt Telephone (03) 9634 2977

Lawyere Facsimile (03) 9632 3238

Level 21

459 Collins Street

MELBOURNE VIC 3000

By facsimile: (03) 9617 9299

Dear Sir

Re:  Arbitration - Golden Messenger

I refer your letter dated 22 April 1997, received at the close of business on 23 April 1997,
In relation to Mr Scharer’s letter of 18 April, | respond as follows:

1. Inmy lewer of 14 March 1997, it was made clear that'

11 the disks had been prepared at the request of Tulstra's solicitors, for the gole

purpose of the arbitration, and are privileged. Telstra does not waive its claim for
privilege;

12  the disks contained Telstra's analysis of each document and references which
would identify the person who performed the aualysis. The analysis and the

identity of those performing the apalysis would be deleted from the disks provided
to the Claimant;

13  inreleasing the modified files Telstra was not waiving its privilege. Accordingly
Telstra required Mr Schorer to provide certain undertakings;

2. ‘The tetter of 14 March 1997, which was copied to Mr Schorer, made it clear that only
the modified files would be released to the Claimant. At no time prior to his letter of 18
April 1997 has Mr Schorer objected to this.

3. Tt is therefore incorrect for Mr Schorer 1o contend that he has met all of Telstiu's
required undeniakings and should therefore be provided with an unabndged version of
the disks.
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4. Telstra majntains its claim for privilege and again rejterates its concern that the Claimant
is using the issue of the production of these files as an excuse to dejay the conduct of the
arbitration. Telstra has provided the Claimant with the information requested for the
purpose ot progressing the arbiu ation. Telstra howevet has no obligation to provide the
Claimant with clearly privileged documents and does not propose to provide the
Claimant with the unmodified files.

In relation to the Claimant’s letter to you of 24 April 1997, Telstra opposes the convening
of a Directions Hearing as sought by the Claimant, as the basis upon which and the form in
which the disks were to be provided to the Claimant were ciearty set out by Telistra and
accepted by the Claimant. The Claimant simply seeks to reopefi an issue which was
esolved with his agreement.

-

Yours faithfully

Ted Benjamin

Director - Consumer Affairs

ce:  Mr Graham Schores Mr John Pinnock
Golden Transport Agency Telecommunications Industry Ombndsman

o 493.495 Queensberry Street 321 Exhibition Street

NORTH MELBOURNE VIC 3051 MELBOURNE VIC 3000
By facsimite: (03) 9287 7001 By facsimile: (03) 9277 8797
Mr Wm R Hunt Mr Peter Bartlett
Hunts' Solicitors Minter Ellison
358 Lonsdale Street 40 Market Street
MELBOURNE vIC 3000 MELDBOURNE VIC 3000
By facsimile: (03) 9670 6595 By facsimile: (03) 9229 2621
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Wn. R. HUNT, m.a., LLB. HUNTS
SOLICITOR SOUCITORS AND CONSLRTANTS

CONSULTANT: MITCHELL HOUSE

F IR HUNT, g.a_ LB, 358 LONSDALE STREET
MELBOURNE 3600
{CNR, ELIZABETH & LONSDALE STREETS)

YOUF REF, PHONE: 9670 5694~
WRH:DF FAX: 9670 6598
OUR RER

28th April, 1997.

MEMO: GRAHAM SCHORER
FAX TQ: 9287-7001

Please ring me about the following which is a partial

re-draft of the proposed FOI Application (dated 18th April
1997) to Kearney.

The suggested alterations to the draft are:-

Re: Paragraph 1
All agenda and minutes of Telstra meetings related to
identifying various methods or ways by which Telstra could

investigate and maintain electronic (or other) surveilance
of C.o.T. members' activities.

Re: Paragraph 2

All E-mail messages, notes, diary entries of or to Mr. Frank
Blount, Mr. Doug Campbell, Mr. Paul Rizzio, Mr. David
Krasnostein, Mr. Jim Holmes, Mr. Michael Montalto,

Mr. Charlie Zoi and any other Telstra personnel which relate
or refer to engagement and/or use by whatever means by
Telstra of services by INGE Detective Agency.

Re: Paragraph 6

After "result of" in the second line insert "or relating
tO"-

Please ring me when read.

[ understand we are not dealing with the other proposed
letters for the moment.

Yours truly,

2784




Our Ref: 3218.doc

8 May, 1997

Attention: Mr Rod Kearney

National FOl Manager
Telstra ,

Cnr Exhibition & Lonsdale Sts
Melbournie VIC 3000,

Dear Mr Kearney,

Re: New FOI Application titled

Telstra Engagement of “INGE” DETECTIVE AGENCY PTY LTD for the
Surveillance of Journalists reporting on C.o.T. matters within Audio,
Visual and Print Media.

GOLDEN formally requests the supply of copies of all documents within Telstra
assoclated with the “INGE” Detective Agency Pty Ltd for the calender year periods of
1992, 1993, 1994, 1995, 1996 & 1997 to current date.

The scope of this FOI request includes copies of:-

1.

WdOE :£D

The agenda and minutes of Telstra meetings convened for the purpose of
identifying alternative methods or ways Telstra could investigate and maintain
electronic surveillance of Journalists reporting on C.0.T. matters within audio,
visual and print media.

. Al E-mails, messages, diary entries, notes of or to Mr Frank Blount, Doug

Campbell, Paul Rizzio, David Krasnostein, Bruce Akhurst, Jim Hoimes, Michae!
Montalto and Charlie Zoi, written comments exchanged between Telstra
personnel, relating to Telstra's engagement and/or use of "INGE’ Detective

Agency.

The agenda and minutes of meetings betwesn Telstra and “INGE” Detective
Agency Pty Ltd.

All correspondence between Telstra and “INGE” Detective Agency Pty Ltd.
All “INGE" Detective Agency reports provided to Telstra.
All copies of hard disks, tapes and/or transcripts created by "INGE” Dstective

Agency provided to Telstra as a result of electronic surveillance of Journalists'
conversations with C.q.T. members, Politicians, and their activities.

278 8
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7. All of Telstra documents identifying the Telstra personnel aware of Telstra's
engagement of “INGE" Detective Agency to investigate, monitor and engage in
the slectronic surveillance of Journalists’ conversations and activities.

8. All of Telstra documents identifying the Telstra personnel who authorised
Telstra’s angagement of “INGE” Detective Agency.

9. All of Telstra documents identifying the Telstra personnel responsible for the day
to day Management of the Telstra engagement of the “INGE” Detective Agency.

10.All of “INGE” Detective Agency invoices and statements received by Telstra for
services provided to Telstra,

. 11. All of Telstra accounting records of payments made to “INGE” Detective Agency.

12.The agenda and minutes of Telstra Board meetings addressing the issue of
Telstra using private detective agencies to investigate and/or monitor the
activities of Journalists reporting on C.0.T. matters.

13.All of Telstra Files kept on Senator Ron Boswell.

14. All of the Telstra files kept on Neil Mitchell, Clinton Porteous, Quinton Fogerty, Jill
Singer, Paul Maloy, Kirsty Simpson, Ben Potter, Fia Cummings, Helen Meredith
and Steve Lewis. :

Enclosed is a Golden cheque for thirty dollars ($30,00) to register this FOI
application, drawn on the ANZ Bank, Cheque No.

| formally request that Telstra waiver all processing costs and charges associated

. with this FOI application on the grounds of financial hardship and as the subject
matter associated with these files is of public interest. Telstra has already accepted
the Commonwealth Ombudsman’s recommendations that FOI applications lodged to
obtain documents to be used in the FTSP and FTAP processes should be supplied
free of cost.

Should you require any further information, please do not hesitate to make contact,

Yours sincerely,

Graham Schorer

AN Srs.dumimpliaitel 407

2788
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Graham Schorer & Alan Smith

FAX INTERCEPTION EXHIBIT 3
PREPARED FOR ALLEN BOWLES, JANUARY 2007

Towards the end of September 1993 1 advised Graham Schorer that | had received a
telephone call from a lady in Cairns, Queensland, followed by a letter | believe to be
from the same person. The letter was badly written, but the phone call was very much
to the point and warned me not to enter into litigation with Telecom because their
lawyers had easy ways to access a claimant’s legal documents during litigation.

Late in May 1994 | went with Clair Allston of Waterford Farm in Yarra Junction, Victoria
to a meeting with Warwick Smith, then the TIO. Ms Allston, who is wheelchair-bound,
described to the TIO the many problems she was experiencing with her own telephone
service, along with similar problems she had when trying to phone me. At this same
meeting | warned Warwick Smith that | believed | should not be involved in the Telstra
arbitration process while my privacy complaints (which were part of my pending
arbitration claim) were still being investigated by the Australian Federal Police (AFP). |
also explained that | could not properly complete my arbitration ctaim until the AFP had
completed their findings.

At a later impromptu meeting with Warwick Smith, at Tullamarine airport, | again alerted
him to my concerns regarding the AFP investigation and the way my arbitration claim
was being affected because the AFP had not yet completed their findings. The TIO told
me that he understood my concerns; that he had reached the conclusion that Ann
Garms and | were not paranoid in relation to issues of interception; and that the AFP’s
findings would be made availabie under the confidentiality agreement inciuded in the
Fast Track Arbitration Procedure rules. None of the AFP's findings were ever provided,
either by the AFP or the TIO, to enable me to correctly complete this part of my claim

The information included in the documents called “Interception 1" and “Interception Fax
Exhibit 1 & 2” show that Teistra has learnt nothing from the 1994 AFP investigations
into the COT interception issues.

=7y !:.‘_!

Confidential legal information faxed from Mr
Hunt's office to Graham Schorer’s office at
Golden Messengers.

| Géham
Schorer

William uﬁt,
Solicitor

Note the correct business fax identification of
William Hunt 61 3 86706598,

lComment:

25May 8  |William Hunt, Graham Confidential legal information faxed from Mr
Solicitor Schorer rHunt’s office to Graham Schorer’s office at
Golden Messengers.

Comment:

Between sending the fax recorded directly
above (4™ May 98) and this fax (25 May 98)
Telstra put William Hunt and Godfrey and
Godfrey onto FaxStream 1 — without

ermission. (see below). Godfrey and Godfrey

278¢
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_Ishared Mr Hunt's fax service.

29 Jun 98  (William Hunt, Alan Smith | faxed this letter and attachments to William

Solicitor Hunt. Two of the 7 pages arrived blank,
ithout even any fax identification. On the

second page, signed by Wiltiam Hunt, there is

a faint square with a cross inside it in the top
iright corner.

[Comment:
The information in the letter and attachments
was all refated to Telstra.

19 0ct 98  [William Hunt, Graham Freehill Hollingdale & Page, Telstra's lawyers,
Solicitor Schorer irst sent this eleven-page document to William
Hunt. Mr Hunt then faxed it on to Graham
Schorer.
i[Comment:

This information was received via Telsfra’s Fax
Streaming service

21 Oct 98  |William Hunt, Graham The same letter as noted immediately above
Solicitor Schorer (19 Oct 98) was faxed again to Graham
Schorer, from Wiltliam Hunt's office.

A?omment;

his information was received via Telstra’s Fax
Streaming service.

4 Nov 98  [Paul Cosgrove, [Graham This document was faxed to Graham Schorer
Barrister Schorer via the same FaxStreaming process. Mr
Cosgrove has told Graham that neither he nor
anyone on his staff has ever authorised Telstra
0 put his business onto FaxStream.

5Nov98 [|Wiliiam Hunt, Graham Fourteen-page legal document sent from
Solicitor Schorer William Hunt to Graham via FaxStream

9 Nov 98  |William Hunt, Graham Fifteen-page legal document sent from William
Solicitor Schorer Hunt to Graham via FaxStream

12 Nov 98 [Paul Cosgrove, [Graham Six page document also received via
|Barrister Schorer fFaxStream

10 Feb 99 |William Hunt, Graham Confirmation that neither William Hunt nor
Solicitor Schorer Godfrey & Godfrey (who share Mr Hunt's fax

service) have ever authorised Telstra to put
their businesses onto Telstra’s FaxStream.

26 Feb 99 [Alan Smith Graham Graham'’s fax journal confirms that only two of
Schorer llhree faxes | sent to Graham actually arrived,
even though | was charged for all three.

SUMMARY:
Considering all the information now on file, including information not yet

tabled, it is now clearly proved that Teistra has selectively intercepted faxes
between my office and Graham's office during 1998 — and possibly longer.

On each of the FaxStream accounts | received | was charged a $20 fee a
month for a FaxStream service | never requested, authorised or signed for. 78 C

Privacy Issues: Alan Smith Page 2 of 4
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eistra

26 May, 1997 - Regulatory & External Aftairs
' Lavel 37
242 Exhibition Sireet
Dr Gordon Hughes Mebourne Vic. 3000 o
Hunt & Hunt
, Telaphone (03) 9834 2677
Lawyers Facsimlle (03) 9832 3235
Level 21
4359 Collins Street

MELBOURNE VIC 3000

By facsimile: (03) 9617 9299

® Dear Dr Hughes
' Re:  Schorer Arbitration

On 4 February 1997 you requested submissions from the parties as to the further
documentation they required to be produced. By letter dated 12 February 1997,
Telstra outlined the documents it required from Mr Schorer. On 17 March 1997, Mr
Schorer provided you with a list of docuents which he requires Telstra to produce.

Mr Schorer has also sought a direction with respect to the provision of the entire
version of the disks 1Schorer.xis, 2Schorer.xis and MGSchor2.xis. Telstra responded
totheconcmmsodbyMrSchoruonMAptﬂ 1997. However, po ruling has been
made.

Telstra is eager to progress this matter as expeditiously as possible and therefore
requests advice as to when it could anticipate a ruling from you with respect to the
provision of further documents

Effectively, until these issues are resolved, there can be no further progress of the
arbitration.

1 look forward to receiving your rulings.

Yours faithfully

T Benjamn
Director Consumer Affairs
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¢c.  Mr Graham Schorer
Golden Transport Agency

493-495 Queensberry Street
NORTH MELBOURNE VIC 3051

By facsimile: (03) 9287 7001

Mr Wm R Hunt

Hunts' Solicitors

358 Lonsdale Street
MELBOURNE VIC 3000

By facsimile: (03) 9670 6598

MAY 22 ’97 @B:59aM

Mr John Pinnock

Telecommunications Industry Ombudsman
321 Exhibition Street

MELBOURNE VIC 3000

By facsimile: (03) 9277 8797

Mr Peter Bartlett

Minter Ellison

40 Market Street

MELBOQURNE VIC 3000

By facsimile: (03) 9229 2621
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22 May 1997

Parthers

David M. Scarler
Edward § Bowee
Tames G.F. Harrowell
Cordon L. Hughes
David P, Cooper

lan 5. Craig

Peter |. Bwin

Wavne 8 Cahdl
Neville G.H, Oebaey

Our Ref: GLH Crant 0. Sefton
Willlam P. O'She
Martter No: Consultants
Kenneth M, Maron
Richard ). Kellaway
Craeme |, Armsread
Melissa A, Henderson
Mr E Benjamin Assaciates
: . rancis V. Gallichyo
Director - Consumer Affairs John DF. Morris
Telstra Corporation Limited
Level 37
242 Exhibition Street
MELBOURNE VIC 3000
) 2"
By Facsimile: 9632 3235 /\

Dear Mr Benjamin

ARBITRATION - SCHORER

I acknowledge receipt of your letter dated 20 May 1997.

On 1 April 1997, I directed that Telstra provide specified computer disks
to the claimant, subject to certain qualifications. The qualifications included
an undertaking to be provided by the claimant.

The claimant subsequently provided an undertaking which acknowledged
that Telstra had not waived its privilege in relation to the contents of the
diskettes.

On 18 April 1997, the claimant expressed concern that Telstra had
previously, in a letter to me dated 14 March 1997, undertaken only to make
“modified files” available, meaning that columns would be deleted which
would otherwise reveal Telstra's analysis of each document and the
reference which would identify the person who performed that analysis.
The deleted portions were said to be the subject of legal professional
privilege.

The claimant suggested that Telstra shouid make an unabridged version of
the data available to me so that I could decide whether Telstra was entitled
to claim legal professional privilege.

[ accept that Telstra has complied with my directions of 1 April 1997. I also
accept that if, as Telstra claims, the disks were prepared at the request of its
solicitors for the sole purpose of the arbitration, they are subject to legal
professional privilege. The claimant’s query relates to whether the claim of
legal professional privilege is well founded. ~

Level 21, 459 Collins Street, Methourne 3000, Australia. Telephane: (61-3) 9617 9200,
facsimile: (61-3) 9617 9299. G,P.O. Box 533N, Melbourne 3001, DX 252, Melbourne.
Email: Mail/hunt.buni@interfaw.org
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Telstra is entitled to claim legal professional privilege in these proceedings.
Legal professional privilege extends to all communications from a legal
adviser for the sole purpose of obtaining legal advice or for the purpose of
actual or anticipated litigation. Litigation in this context extends to
arbitration.

The test for establishing the existence of the privilege is the sole purpose
test. As in a court of law, all documents which satisfy this test are excluded
from evidence for the purposes of the arbitration. 1 accept that if Telstra
can satisfy the sole purpose test, I arn not able to admir the disks as
evidence in this arbitration without committing an error of law or
misconduct.

Telstra having made a claim of privilege, it is open to me as arbitrator, or
the claimant, to question or cross-examine Telstra concerning the claim for
privilege. It is also open to me as arbitrator to inspect and examine the
documents themselves to determine if privilege attaches.

I consider I have legal authority, reinforced by clauses 7.5 and 7.6 of the Fast
Track Arbitration Procedure, to require the production of the disks in an
unabridged form so that I can inspect them and decide whether the claim
for legal professional privilege is sustainable. Indeed, the query having
been raised by the claimant, I believe it would be improper for me to
accept Telstra’s claim for legal professional privilege without testing it in
this matter.

In the circumstances, subject to one qualification, I propose directing that &
Telstra produce the disks 1o me in an unabridged form and provide such
co-operation as necessary to enable me to inspect the contents and
determine whether the claim for legal professional privilege is well  w.

* founded. The one qualification is that if Telstra wishes, | am prepared 1o
hear argument at an oral hearing before formalising this direction.

Subject to Telstra’s right to seek an oral hearing, I seek the production of
the unabridged diskettes within seven days.

Yours sincerely

. '/

- . —————

GORDON HUGHES

L

cc W Hunt! J Pinnock, P Barttett, L McCullagh, S Hodgkinson

111044154 _GLH/KS
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CONFIRMATICN Telocommanications
OF FAX Ombudsman
Mr Graham Schorer John Pinnock
Golden Messenger Agency Ombudsman
493-495 Queensberry Street
NORTII MELBOURNE 3051
- Dear Mr Schorer. -
- Sale of Lane Tclecommunications to Ericsson Australia
1 have recently been adviscd that | ane Telecommunications business has been purchased from
Pacific Star by Ericsson Australia, The settlement took place on 7 May 1997,
Lane Telecommunications will remain an independent tclecommunications consultancy, forming
purt of the Services Corporate Business Unit of Lyicsson Australia,
1 have becn advised that Ericsson business such as equipment sales to Telstra and other carriers is
conducted by different Business Units.
1 am of the view that the Arbitrators and all parties to the remaining arbitrations should be
advised of the salc and | enclose a copy of the press relcase announcing the purchase for your
information. 1 would be pleased to discuss this with you should you have any queries.
|
| W, Yours sincercly
,,/&//M - 3%\
JOHN PINNOCK
OMBUDSMAN
.. providing independent, just, informal, speedy resolution of complaints.”

_E_m-n‘pmmw_n N i

Telecommunications Industry Ombudsman Ltd Box 18098 Telephone  (03) 9277 8777

ACN 057 634 787 ¢ollins Street East Facsimile  (03) 9277 8797

National Headquariars Meibourne Tel, Ereccall 1800 067 058

215 Exhibition Sireet Melbourne Victoria 3000 Victonia 3000 Fax Freecall 1800 630614
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30 May, 1997 (el 37

242 Exhibition Svest

Melbuune Vic, 3000
Dr Gordon Hughes

Towplune {03) 9634 2077

Hunt & Hunt Faoimie (03) 9432 3206
Lawyers
Level 21
459 Collins Street .

MELBOURNE VIC 3000

By courier

Dear Mr Hughes
Re: Arbitration - Schorer

 refet to your letter dared 22 May 1957.

With rospost, you appesr to have misundesstood Talstea's position in telaﬁon to the
provision of the disk 1o Mr Schorer.

- Asmtedinmylmof%ﬂ«pﬁll%ttheenﬁndhkwmwalﬂterequw'of
Telgtra's solicitors for the sole purpose of the arbitration. Teistra ciaims privilege for the
entirety 0 . Telstra 16 Not, Saver nssartad that only parts of the disk ase

privileged. | |
, The basis of Telstra's'tlaim for privilege is set out in my letters of 14 March and 24 April

1997. The three files contained on ihe disk Wese created ip November 1994, after

Mr Schorer had agroed to the Fast Track Asbitration Pracess. The files contain Telstra's

analysis of numerous documents. The analysis was performed for the purpose of aspisting

Telstra in the preparanon of its Defance in this arpitttion,

hthmoimmﬂncu,ndthummmriuindepmdemmwvmmmhowm
N guu be any sorious argument 8 t0 whether privilege has praperly boan claimed.

1 am advised that before inspecting the disk you ought o dets: aiine whether Tclstea hos

made ant its claim for privilege. Inths mpcctyoushouldoon:iduﬂ:embmiuiommde

inwlmmofMMarchnndMApﬁllWT. Ifyouconniderthamuanymwnw

doubt whether the claim made by Telstza is well founded you should take the course of

Mmmmmmmﬂuw. ngevet,'l‘elmiwonmcd
g&thntifxmweretonviewthemsteﬂﬂymmynegitdiiﬁoultiugnctiu,topmthc

raterial wholly out of yout mind in making your Award in thig arbitration, 1 am advised

|

-

/TB-QHO5L.DOC
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>‘|hntithfbrthkmwnthejudwmgmnnﬂymmthﬂitmwrmwthdmmm ¢ )
where & claim for privilege 15 madc, unless thers is lsgitimate cause to doubt the validity of =~

the claim.

 pote that Telstre provided the modified disk to Mr Schorer, upon receipt of his
undertaking. The moudified disk was provided 85 a means of expediting the arbitration.
Telstra again reiterates its oonmthuthocmmhmingmﬁles [»mongst other
tlﬁngs]umexcmfornotprogmsingthcubmﬁon. ,

Notwithstanding the above, in ovder 1o expedite th mater I enclose:

1. Masked disk sent to Mr Schorer,
2. Unmasgked disk;

1 look forward to feceiving your fuling.
Yours faithfllly

P

Ted Boenjamin
Director Consumer Affuirs

Enc: 2 disks

. Mr Graham Schores Wir Johm Pinnock
~ * Golden Transport Agency Telecommunicstions Indusiry Ombudsman

493-495 Quccnsberry Street 121 Exhibition Strect
NORTH MELBOURNE VIC 3051 MELBOURNE VIC 3000

l !/BY facsimile: (03) 9287 708} S By facsimile: (03.) 9277 %797
| Letter only Latter ealy




Parinery

Dravid M, Scarkers
Edward § Bovce
fames G.F. Harrowell
LAWYERS Cordon L. Hughes
Dawd P. Cooper

lan S, Craig
Peter | Ewin
Wavne B. Cahull

12June 1997 Our Ref: GLH Neville GH. Debnew

Grant D Sefron
3 William P, ('Sh
Matter No: 5126990 iham P. O'Shea
Consullanls
Keaneth M. Martin
Richard |. Kalaway

Craeme . Armstead

NDII' E Ben]amm Melissa A, Henderson
irector Associates
Consumer Affiars o Paond
Telstra Corporation Limited

Level 37

242 Exhibition Street
Melbourne Vic 3000

Dear Sir
TIO - SCHORER

[ have considered the matters raised in your letter of 30 May 1997.

Clearly 1 need to be satisfied that the diskettes in question were prepared at

the request of your solicitors for the sole purposes of this arbitration. Are

you able, and do you wish, to provide further evidence in support of your

contention that this was the sole purpose for which the diskettes were

prepared? moelbonrae

I look forward to your immediaie reply. )
¥ n ey

Yours sincerely

(:%RDONHUGHES brichane

can bsroroa

CC W Hunt, J Pinnock, P Bartlett, L McCullagh, $ Hodgkinson

neweasrrie

represenied in

adelaide:

darwioan

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200.
Facsimile: (61-3} 9617 9299, G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne.

111062386_GLH/RB Email: Mail/hunthunt@interlaw.org
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WM, R, HUNT, m.A., LLB. HUNTS

SOUCITOR SOLICITORS AND CONSULTANTS

. MITCHELL HOUSE
CONSULTANT: 358 LONSDALE STREET
F.I. R. HUNT, 84, L8, MELBOURNE 3000

- {CNR, ELIZABETH & LONSDALE STREETS)
PHONE: 9670 5694"
YOUR REF. FAX: 9670 6598
GLH 5126990

OUR REF.

WRH:myc
| 13th June, 1997

BY FACSIMILE NO: 9617-9299
Dr. Gordon Hughes
Messts Hunt & Hunt

Lawyers c o p Y
Level 21, 459 Collins Street

MELBOURNE VIC 3000

(] Dear Sir,

RE: TIO and Schorer

We are in receipt this morning of your copy letter dated 12th June, 1997 adddressed to
Mr. E. Benjamin.

On information supplied by our client, we believe that Column E of the printout of the
diskettes as made availabe by Telstra is not privileged from disclosure.

It would appear that the description is simply a description of documentation which
already was in existence before there was any arbitration proceedings on foot.

In any event, it is also our client’s understanding that the collection and compilation of
the material on the diskettes came into existence not for the purpose of litigation. It came

. into existence as part of the process by Telstra’s technical staff of separating and
identifying documentation relating to our client’s early applications for material to be
supplied under FOL.  As such it should not be privileged from production.

The reference to “TIO™ in the heading of your letter is not understood.

Yours truly,

~HUNTS;
¢.c. J. Pinnock, P. Bartlett, L. McCullagh, S. Hodgkinson
E. Benjamin
Lirs\1 3thJune\myc3

234
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19 June, 1997 Regulatory & fxterna! Afhairs
Level 37
242 Exhibition Strest
Mr Graham Schorer Matoaume Vic. 3000
Golden Transport Agency Teiophone: {03) #834 2077
493-495 Quoensberry Strest Faceimlle (03] 9832 3238

NORTH MELBOURNE VIC 3051

By facsimile: {03) 9247 7001

Dear Mr Schorer
Ret  Confidentlality Waiver for Senafe: Fstimates Committee

Telstra is to appear before a Speciul Puiliunentary Commitrec of tho Senate on 34 June
1997,

Telstra will be askted questions relating to the "Camalties of Telecom” cases, You may
have been invited to appesr before the committee.

As you are sware, pursuant 1o the Fast Track Arbitration Procedure, Telstra, the
Administrator, the Arbitrator and you have agreed to keep confidential the subject matter of
the arbitration proceedings, the conduct of the pracadure and any documents provided as
part of the arbitration. A copy of those provisions is attached. Before 2 previous Senate

Estimates heanng, Telstra’s compllance with its confidetialisy obligation to you Was tho
subject of criticism by some Senators.

Telsta would like to boin a poeition to openly apywer any quessions that are put at the
parliamentary committee session and to maks its own submissions in a comprehensive and
open way. To enable ‘Lelstra to do this Tolsua geeks your conwenl 0 waiviog the

- confidentiality provisions n youf arbitration egreement solely for the purposes of this

parliamentary committee session. Telstra has also sought the consent of the Administrator
wul the Asbitrator to waivo the confidentiality provisions, solely for tha mirposes of this

parliamentary sessioq. y

5§ Telstrs viewn its obligations of confideatiality seriously. Telstra will not disclose any

confidential nformation fegarding e ~siiiation pfocess before the parliamentary
commitiee wiless you, and the Arbitrator and the Administrator specifically agrae

1 attach for your consideration, a document scknowledging that you and the Cladrmauts i
your arbitration agree ot 10 be bound by the confidentiality provisions of the arbitration
agreement at the parliamentary computtee session. ] also attach for your information &
capy of my letters to the Adminiswater and the Arbitrator sesking their consent 10 waive
the confidentiality provisions. If this waiver is given by all of these parties, Telstra will
make & mutual weiver.

schorat/ LRCLAIME DOC Talairs Corgporation Limited

26,NNL 0% 100228¢6-£0:01
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Page 2

As Telstra is due to appear before the pacliamentary committee o1 Tuesday 24 June 1997 I

would appreciate you response by no later than close of busi

1 do not receive a response from you I will assume
confidentiality provisions of the arbitration agreemeat,

Yours faithfully
per e Rorer
(? Ted Benjamin
= Director Consumer Affairs
Encs: 1. Piovisions FTAD 16 and 17
2. Confidentiality Waiversx 9
3. Letter to Administrator
4. Letter to Arbitrator
cc:  Mr John Pinnock pr Gordon Hughes
Telecommunications Tndustry Hunt & Hunt
Ombudsmen Lawyers
32) Exhibition Suett Level 21
MELBOURNE VIC 3000 459 Collins Street
QP MELBOUKNE VIC 3000
i By facsimile: (03) 9277 8797
By facsimile: (03) 9617 9299
aehacer/ DRCLAIMG DOC

NC.BE:TG 6. BE NI
S0°'d VOO'ON OF:£1 26 NNLC 0L 10022826-£0:01

ness Monday 23 June 1997. If
that you do not wish to waive the
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23 June 1997 Our Rof: GLH ot P, Scitan
Matter No: 5126900 Coandianyy

Crncme L Avvwive-al

Mr Ted Benjamin Melinsa A Henversin
Director Consumer Affulrs P
Telstra Corporation Limited JoMm DF Mutrs
Level 37 \ ,

242 Fxhibidon Steeer

MELBOURNE VIC 3000
By Facsimile: 9632 3235

Near Mr Benjamin

CONFIDENTIALITY WAIVER FOR SENATE ESTIMATES
COMMITTEE ,
SCHORER ARBITRATION

1 acknowlcdge receipt of yaur letter dated 19 June 1997,

I consider It would be inappropeiste for me 10 walve the requirement for
Telstra to comply with its confidentialicy obligations in this arbitation.

weldoa-ny,

I consider the requirement for confldentiality 1o be a fundamental feature
of this arbitraiion and the other COT Casc arbitrations. A walver for the

purposcs outlined would potentially undermine both the integrity of pust 2ASAL
rulings and my abillity to continue the present arbitration involving :

Schorer. ) Jydaey xeary
Yours slmetely‘- briobest

J— ) can ’......r.' i
T |

Arbitrator Remeasiile

CC -] Pinnock, A Garms, G Schorer .
adelalds
darmwin

Level 21, 459 Collins Sircet, Metbaurne J00U, Ausicalia.  Tutaphone: (61-3) 9617 9200,
Facoimile: {61.2) 9617 9299, C.2.0, Box 1533N, Mclbourne 3001, DX 253, Malbourna,
111071497_GLW/KH Fmall: Mall/bunt. hunt®inlurtaw.org 1
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IN THE MATTER OF an arbitration
pursuant to the Fast ‘I'reck Arblwation Pruvedure

Between
GRAHAM JOHN SCHORER and Ors
Claimants
5 and

TELSTRA CORPORATION LIMITED

trading as

" Telstra

CONFIDENTIAL STATUTURY DECLARATION OF
ROGER LAURENCE LEVY

-‘ L. ROGER LAURENCE LEVY of Floor 19, 222 Exhibition $trect, Melbourne do solemnly and

sincerely declare;

1. This statutory declaradon s provided to the Arbitrator to cet out the circumstances of the
creation of certain diskettes recently provided in the sbove arbitration over which Telstra
has claimed legal professional privilege. Given that this declaration pecesswily rcfors to
confideptial matters relating to the manner in which Telstra has conducted the preparation
of its defence, Telstra claims confidentiality in relation to this declaration.

! m 2. 1 have since October 1994 been contracted to Tolstra as a project manager. In Octubier
Y 1994mdm:ﬂwmtﬂm&lhalddlapmtof&inclpalmulumtotho&oupcmral

worked under me (“the Technicel Tasm™). The overall responsibility for the preparation
of Telatra's defence rested with Telstra’s Group General Manager advised by Telstra’s
intecasl and extarnal lawyers.

3 In (e casc of the Arbitration involving Mr Graham Schorer. 1 and other members of the
Technical Team attended & number of meetings with Telstra’s oxternal lawyers Freehill
Hollingdale & Page ("FHP*). During the Initial mcetings, tho preciss dates of which Lam
ymahle precisely to recall, we agreed that one of the things that needed to be done, before
work could substantially begia in preparing Telstra's defence, would be to organise Uu

3 | vast quantitios of documentstion pertinent to Mr Schorer's complaints which had been
provided to Mr Schorer under the Freedom of Information Act. Leo Gore, the solicitor of ¢

' FHP then responsible far this Arbitruiiun, directed me to arrange for this documentation

2187

FHPMELCD\7174007.0 - 23 June 1997 (16:48)

Udep:18 26, BE NI
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TELSTRA LEGAL DIRECTQRAT aOO‘
2

to be indexed in an Excel spreadsheet, (uyether with other information including
interpretive comments in respect of the documents. 1 duly instructed the Technical Team
tooompﬂeﬂﬂsinfmmaﬁonwdlbeﬁmmemfmaﬂononmemmqmuunwu
compiled primarily betweon November 1994 and April 1995.

4. LeoGoreadvisedmeandlundmtoodthattheonlypurposeofprepaﬁngindexwasto

allow the documentation to be readlly accessed, by both the lawyers and the Technical

Team, for the puipose of preparing Telstra's defence dncumeants. 8o far as 1 was edvised

and understood, therc were no ancillary purposes. In pacticular, the spreadshect was not

in order to carry out investgations into Mr Schurer’s level of sorvice, was not

pnpmdforimmalmnmmantpurpommdwmnotprcpmdfmwypum
connected with the Freedom of Information Act. ’

And 1 make this declaration consclentiously believing the

wobet cofrect.

™ DECLARED by ROGLER LAURENCE LEVY
{ i’-;) at Melbourne, Victoria
on 23 Juns 1997

CAVIPARLL P THOMDEON
Froe ol Malioraly o 5o
10% Lo s AAsT )
Ancioagunerg o aaz b el
Proowenraai il T | wl

Yie bl ¥ IS #val Viake Sy

FHPMELCDI97174007.0 - 23 June 1997 (16:46) 2 8 7
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elstra

Regulatory & Externl Affalrs

- Level 37
24 June 1997 242 Extviiinn Straet
. Malbourns Vic. 2000

Telaphone (0%) 8634 2077
Eeosimie (0F) 90323238

r Gordon Hughes
Hunt & Hunt

Luwyers

Level 21

459 Collins Strest
MELBOURNE VIC 3000

By facsimiles (03) 9617 9299

Dear 8ir,
Re:  Schorer Arbitration
I enclose & conBidential Statutory Declaration of Roger Laurence Levy.
This statutory declaration relates Lo the circumatance of the creation of the Schorer disks.
As such, the statutory declaration should not be pro ided to Mt Schorer, A copy of this
letter has been sent to Mr Schorer without the statutory declaration.
Given the tite that has elapsed since the disks wece created, Mr Levy is the most

{ate person currently retained by Telatra 1o make the dectaration. For your
information, the Group Genaral M _Mr Stephen Black and Ms Joy Geary Special
Counsel Dispute Resolution are so longet employed by Teistra. Mr Goute, the solicitor at
Fioehil Tiollingdale & Page (FHF) primarily invelved in the matter is no longer employed
by FHP.

We lonk farward to receiving your ruling

Yours faithfully

per Aua e d
Ted Benjamin

D e onsumer Athirs . 2 88

TR-GII.00C . Telstra Gorporation Umited
: ACN €91 778 008
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Tuesday, 24 June 1997 SENATE—Legislation ERC&A 77

forms? / ‘

Mr Benjamin-—He keeps raising issues that he raised in the arbitration and he
does write to many people making that complaint. The complaints that he makes, from
memory, would have been raised before the arbitrator. He certainly brought them to the
attention of the TIO. We do not accept the complaints as valid, but the opportunity is there
for people to whom he writes to take the issue up, if they believe that is warranted,

Senator CARR—In terms of the cases outstanding, do you still treat people the
waythatMSmithappearstohavebecntreated?MrSmithdaimsthaLamongst %
documents returned to him after an FOI request, a discovery was a newspaper clipping
reporting upon prosecution in the local magistrate’s court against him for assault, I just
wonder what relevance that has, I am sure you would be familiar with the documentation
that he has distributed far and wide. He makes the claim that a newspaper clipping relating
to events in the Portland magistrate’s court was part of your files on him.

Mr Armstrong—I am not aware of the document that you have there. I have not ¢
seen that document. I am not aware of any such article being any part of our files.

photocopy of that.

Senator CARR—I draw it to your attention. Yes, that is fine. I wiil give you a l

Senator SCHACHT-—It does seem 0dd if someone is collecting files. That is a
matter that has nothing to do with his telecommunications business. It seems that someone
ﬂu'nksthisisausefulthingtokcepinaﬁlethatmaybeatsomestagccanbeusedagainsi
him. If it is true, I do not know why you woutd be collecting that information.

. Mr Benjamin—I know of no-one who is coliecting that information.

4

Senator CARR—Mr Ward, we have been through this before in regard to the
intelligence networks that Teistra has established. Do you use your internal intelligence
networks in these CoT cases?

Mr Ward—] think the issue that we were talking about at the estimates committee
was in relation to market intelligence around the market and general competition forces, et
cetera, not in relation to any such act.

Senator CARR—Would you not use them in regard to your customers?

Mr Ward—Certainly not. Senator, can I Jjust say that the process that has resolved
11 out of the 16 was—

Senator SCHACHT-—Eleven out of the 16?

ENVIRONMENT, RECREATION, COMMUNICATIONS AND THE ARTS

287




QOur Ref: 3334.doc

30 June, 1997

Attention: Dr Gordon Hughes

Arbitrator

Hunt & Hunt

Level 21, 459 Collins Street
Melbourne VIC 3000

Dear Dr Hughes,

() Re: Telstra’s supply of Roger Levy’s Statutory Declaration to the Arbitrator.

The contents of Mr Levy's Statutory Declaration contradicts what | have directly been
told by the person who alleges to have created the Excel spreadsheet file.

With good reason, | am confident that | will be in a position to obtain, in the next two
or three weeks, a Statutory Declaration from the person who alleges have created
the Excel file setting out where Mr Levy's Declaration has erred in fact.

The delay In my ability to obtain a Statutory Declaration from this person is due to an
event taking place before this person will sign a Statutory Declaration.

The occurrence of this important svent is totally beyond my control.

| lock forward to receiving your considered decision and ruling.

. Yours sincerely,

Graham Schorer

290
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o |. Armstead

Mr Ted Benjamin ichesa A e s
Director Consumer Affairs Asociates

. . ' rangis W, Calhichio
Telstra Corporation Limited lohn D.F. Morns
Leve] 37
242 Exhibition Street
MELBOURNE VIC 3000 .

Dear Mr Benjamin

ARBITRATION - SCHORER

I have considered Mr Levy’s statutory declaration and Mr Schorer’s
comments in response.

In the process, I_have found it necessary to view the contents of the

N\ | unmasked disk forwarded to me by Telstra on 30 May 1997. In doing so, I
was mindful of the concerns expressed by Telstra in its letter of 30 May
1997 that I might compromise my position as arbitrator. I do not believe I
have in the circumstances been compromised.

moe l Doy

Hoe

I have given serious consideration to the nature of the information
—_ contained on the diskette, the reasons why that information is being sought

S ‘V d LS }"
by the claimants and, as an overriding consideration, the objectives of the
parties in agreeing to enter what was intended to be a fast-track, non-
legalistic arbitration procedure. sydney wess

I do not consider that a disclosure of information contained on the diskette A
- . . [ . . . . F £ FL
could prejudice Telstra’s position in this arbitration, save that the task of

¢

the claimant in preparing his claim would be greatly facilitated. By having | i!
access to a description of the documents held by Telstra, the claimant

canboerr

o

would be able to quickly identify documents of potential significance.
Some or all of the relevant documents may already be in his possession. If
the claimant is assisted in this manner, 1 expect the ultimate resolution of nrwease

[e

this claim would be greatly expedited. My understanding is that both
parties share this goal.

reprecented

.

By requiring Telstra to hand over the unmasked diskette, I would be ; ¢ delaid
making no judgment as to whether individual documents listed on the I
diskette were relevant or were the subject of legal professional privilege.

. . . N d a r o on
These issues can be dealt with if and when they arise.
Level 21, 459 Collins Street, Melbourne 3000, Australia, Telephone: (61-3) 9617 9200.
Facsimile: (61-3) 9617 9299, G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne.
111085233_GLH/RB Em ail; MaiI{hunt,hunt@inler!aw,org
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Accordingly, I direct that Telstra make available to the claimant, in i
unabridged form, the materials described in my direction of 1 April 1997. :
Unless I hear from the contrary from Telstra prior to 5.00pm on 16 July |
1997, T will assume that it is in order for me to copy the diskette previously /

supplied to me by Telstra and to pass on copies to both the claimant and
the Resource Unit,

I am conscious this arbitration is proceeding at an unacceptably slow pace.
Each party has made a request for further and better particulars and I
remain unable to make a meaningful determination as to the
reasonableness of those requests in every respect. I am concerned that
this situation may prove to be the basis for further extended delays.

Whilst 1 am prepared to receive submissions on the point, my inclination
1S to progress this matter by initiating a technical evaluation of the claim on
_the basis of evidence submitied to date. To the extent that the Resource
Unit considers, or I determine, that additional information is required in
order to complete a meaningful evaluation, this can be the subject of
further directions by me. The outstanding requests for further and better
particulars could be considered, on interim bases, in this context.

I invite submissions from each party on this proposal prior to 5.00pm on
Wednesday, 16 July 1997. I appreciate that there are issues regarding the
ongoing involvement of Lane Telecommunications which must be dealt
with simultaneously but I do not seek submissions on that issue at present.

Yours sincerely
GORDON HUGHES

CC W Hunt, ] Pinnock, P Bartlett, L McCullagh, $ Hodgkinson

111085233_GLH/RB




Qeistra

Ragutetory & § Ntiire

Level 37
11 July, 1997 242 Exhibition Svest
Melbautns Vie. 3000
Tel 9034 2077
Dr Gordon Hughes le? $§i 9032 3238
Hunt & Hunt
Lawyera
Level 21
459 Collins Street

MELBOURNE VIC 3000
By facsimile: (03) 9617 9299

Dear Dr Hughes,

Re:  Schorer Arbitration
[ attach a supplementary statutory declaration of Roger Levy.

The declaration corracts the pariad for which Mr Levy has been 2 consultant to Telstra and
seeks to clarify the time at which work on the disks commenced. The attached declaration
does not change the substauce uf M1 Levy's eartier declaration

- I 1ook forward t6 receiving your ruling as soon as possible, so that the arbitration of this matter
~ may be progressed.

Yours faithfully

l?"

Ted Benjamin
Director Consumer Affairs

4

' Taisira Corporation Limited
/TB-GHO0S56 DOC AQN 01 774 000
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IN THE MATTER OF an arbitration
pursugnt to the Fast Track Asbitration Procedure

Batween
GRAHAM JOHN SCHORER snd Ors
Claimants
1 - . m

TELSTRA CORPORATION LIMITED

trading s
TELSTRA

FURTHER STATUTORY DECLARATION OF
ROGER LAURENCE LEVY

I, ROGER LAURENCE LEVY, of Floor 19, 222 Exhibition Street, Melbourne do solemnly
-+ and sincercly declare: , :
1. 1 refor to my statutory declaration made on 23 June 1997. 1 meke thiv declasution to

comctmhmmmmhpmpapthdwoupplmmha which,
unless corrected may lead t0 an inaccurate impression of when the ditks were created.

-

2. 1 cormumenced at Telstra on 15 November 1994, not in October 1994 a5 stated in
paragraph 2 of my earlior declaration. The date in my earlier declaration was based on a
recollection of the approximate date of commencement I bave since had the

© opportunity 1o check the date in ray personal records.
M 3.  Whenl commenced at Telstra, rudimentary work had aiready commenced compiling the

Excel speeadsheet, 1 do not know peecisely when that work commenced.

[LEVYSTAT.DOC ' | 2 92 B
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Telecommunications
Industry
Ombudsman

21 March 1997

; John Pinnock
Ombudsman

Mr Ted Benjamin

| Director, Consumer Affairs
Regulatory & External Affairs
Telstra Corporation

P 37 Floor/242 Exhibition Street
- MELBOURNE 3000
Dear Ted

Mr Alan Smith
1 enclose a copy of a letter received from Mr Smith.

I would appreciate your advice concerming the matters raised by My Smith, in particular and
aristng out of your letter of 23 December 1994 to Dr Hughes:

. any explanation for the apparent discrepancy in the atiestation ot the witness
statement of {an Joblin

-~ ' 2. were there any changes made to the Joblin statement originally sent to Dr Hughes.
Nt . compared to the signed stalement?

3. 1he nature of the queries raised by Ferrier Hodgson

.

4. are you aware whether the Ferrier Hodgson letter was sent to Mre Smith?

Yours sincerely

315 Exkabrtion Street Melbourne Victona 3000 Viciona 3000 Fax freecall 1800 630 614

OMBUDSMAN
“.. providing independent, just, informal, speedy resolution of complaints.” R
| Telecommunications Industry Ombudsman Lid Box 180987 Telephone  (03) 9277 8777
ACN 057 634 787 Collins Street £ast Facsimile (03) 9277 B797
| Natonal Headquarters Melbourne Tel Freecall 1800 062 0S8




PARLIAMENT OF AUSTRALIA - THE SENATE

! ’ BILL O'CHEE
: NATIONAL PARTY WHIP IN.THE SENATE
PARLIAMENT HOUSE
CANBERRA ACT 2600
TEL: (02) 6277 3922
FAX: (02) 6277 3319
Mrd!ameWud,‘
Regulatory and External Affuirs,
Level 39,
242 Exhibition Street,
MELBOURNE,; VIC 3000,
Dear Mr Ward,
Report to the Senate Committee en Various Matters Relating to Telstra and CoT and
i CoT-related Cases :

1 ofer to your Ietter of 22 June, 1998 to Seastor the Hon, Richard Alston ia relation £ the
abavemanu;mdlﬁmkmforymmwofcopyingmwm

, ”
P Altematively, you might be able to clarify these matters by return and eliminate the nesd
i formyﬁlrﬂmacﬁanatthisstage.

i

Canberra, this 26 June, 1998.

) COMMONWEALTH PARLIAMENT OFFICES
12-14 LAKE STREET . , ] 1 EAGLE STREET
(PO 80X 7513)

- BRISBANE QLD 4001
TR (07) 4031 5649 , TEL: {07) 3244 4190
FAX; {07) 4037 3244 FAX: (07) 3229 4140

1 st o BLET LL20 T 19! YUMIANYD  FIM3 0IMYPSIG IBE-L =21

|
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] CARNS QLD 4570
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WRH:DF
15 July 1997

Dr Gordon Hughes
Messrs Hunt & Hunt
Lawyers
Level 21
459 Collins Streeet
MELBOURNE VIC 3000

Dear Sir,
RE  Arbitration - Schorer and Telstra

Sometime after 10 a.m. this morning, in the ordinary course of events, Australia Post

 delivered the day’s mail to my office.

I was unable to peruse the mail intended for me personally after it had been sorted until about
an hour or so later.

In the mail was a copy of your letter of Zth July 1997 to Mr. Ted Benjamin of Telstra
Corporation Limited.

At the time of writing I have already faxed a copy of it to Mr. Schorer who was not in his
office at the time I made the call shortly before dictating this letter.

A photo-stat of the envelope showing postal date of the letter to me is enclosed. The date
of posting is shown as yesterday.

In the circumstances, having regard to the other commitments of this office, it will be
impossible for me to comply on behalf of my clients with the invitation to make
representations to you prior to 5 p.m. tomorrow as set out on the second page of your letter

under review,

It is respectfully suggested therefore that my clients be given until the 30th July or such later
date as may appeal to you for them to make appropriate submissions.

Yours truly,

HUNTS’
Enc. 1
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geistra

Regulatary & Bxterml Aftdire
Level 87

16 July, 1997 242 Exnibition Steat
Meloourne Vic. 3000

Dr Gordon Hughes “MwmlﬁMA“ﬂWT

Hunt & Hunt _ ' Facalmlle (03) 0832 3236

Lawyers

Level 21

459 Collins Street

MELBOURNE VIC 3000

By facsimile: (U3) 9617 299

Dear Dr Hughsee,

Re: Schorer Arbitration
I sefer to your lettec dated 7 July 1987 but received on 14 July 1997, and respead as follows:

].  Telstra notes your direction and that you will provide the unabridged version of the
disk to the Claimant;

2, Inma!&ngthmdkooﬁonyouhmnotmdomymﬁngaetowh«hoerstn'sclaimthtt
the three computer files, namely 1pchoree.xls, 2schorer s and mgschor2 xls ace
privileged is well founded. You hmeﬁn&wtm;deuojudgmastowmﬁrm
individual documents degcribed in those files are relevant to the proceeding ot whether
the individusl documents could be subject ta & claim of legal professional privilege;

3. TnTeistra's letter to you of 14 Macch 1997, Telstra made it clear that:

“The analysis |contained ia the three computsr fles) was performed for the purpose of
assisting Telstra in the preporation of ifs dafence to the arbitration. Not all
documents analysod wore ralevmt or wsafil. The files do not conlain a aomplets list
of documenis relevant to the Claimant’s lelecommunications service. No such list

exisis alihough a more curveni version of the “file” has been prepared by Telsrra™.

4, Inugh:of:hecmnmemsyouhavomde,wmthecmmamadtoupediuthe
resolution of this matter, Telstra considers that in addition to the three files, the current
vu'sionofthnﬁlemyudltthndaimant. Again'rolstramkmnowmthauhe

documents contained in that file are reievant or useful. However, Teistra is prepared 10
prwldethacmuwiththnmoreamomwsionoftheﬂle.wiﬂﬁnwhoursofyou
mnklnsudirecﬁonindnﬂlnrtmtothnaetoutinyonrletterduodﬂtﬂy 1997,

Toletrn Corportion Limited
ADN D51 775 698
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that the current verson of the file ia

Again Telstra reserves its rights to later contend

privileged and that the individual documents referred to in that file are privileged.

In relation to the three files of which you have & copy

5.
| umantvéfsionofthnﬁle,hmuatbemosudthathemmmﬂcsofdowmemsw
| qustru’sworkinsnmmsﬁuofdoamenn. Those summaries do got stand in place of
Telstra's defence. Further, Telstrs makes no warranty s 10 the accuracy of the
summaries ined in the files thomuohmydiscrepmcybetwmthemmw
| and Telstra’s defence, Telstra’s defenice provails;
|
6. Telstra agrees with yout proposal to nowmfe:rthematterwthcnmmcemﬁt;
—~ As aﬁnaloomem,lnotethatrecendylhmbmmdvingyourlenmmy days after the
 date on which the Jetter was apparently sent. would greatly appreciate it if you could
forward all correspondence to me by facsinile.
Yours faithfully
‘ Ted Benjamin
Director Conaumer Affairs
\
cc. Mr John Pianock My Graham Schoret
Telecommunications Industry Golden Transport Agency
& Ombudsman 493.49% Queensberry Strest
32) Exhibition Street NORTH MELBOURNE VIC 3051
MELBOURNE VIC 3000
By facsimile: (03) 92187 7001
By facsimile: (03) 9277 8797
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16 July 1997

Telecommunications
Industry
Ombudsman

Mr W Hunt John Pinnock
Solicitors and Consultants Ombudsman
Hunts’

358 Lonsdale Street

MELBOURNE 3051 CONFIRMATION
QF FAX

Facsimile 03 9670 6598

Dear Mr Hunt
} Status of Lane Telecommunications (*Lane’)

| On 7 May 1997 Lane's business was purchased from Pacific Star by Ericsson Australia
| (‘Eriesson’). Lane is now 100% owned by Ericsson and forms part of Ericsson’s Services
Corporate Business Uit as an independent telecommunications consultancy.

Lane is the Technical Advisor to the Resource Unit in various arbitrations administered by
the Telecommunications Industry Ombudsman (‘Administrator’). Lane is appointed by
Ferrier Hodgson Corporate Advisory, the Financial Advisor to the Resource Unit, with the
approval of the Administrator. The Resource Unit is appointed to assist the Arbitrator and
the Arbitrator may request the Resource Unit to examine documents, inspect premises or
systems, or carry out other enquiries or research.

S Lane is presently involved in arbitrations between Telsira and Bova. Dawson, Plowman and
Schorer. The change of ownership of Lane is of concern in relation to Lane’s ongoing role in
these arbitrations.

e first area of concern is that some of the equipment under examination in the arbitrations
is provided by Ericsson. For example, the commander system and the exchange which are of
rimary concern in the Dawson complaint, are provided by Ericsson.

he second area of concern is that Ericsson has a pecuniary interest i Telstra. Ericsson
akes a large percentage of its equipment sales to Telstra which is one ot its major clients.

It is my view that Ericsson’s ownership of Lane puts Lane in a position of potential conflict
f interest should it continue to act as Technical Advisor to the Resource Unit.

“... providing independent, just, informal, speedy resolution of complaints.” Z q 6 ﬂ

M_MATTER14935_1 Telecommunications Industry Ombudsman Ltd  ACN 057 €34 787

Website: www.tio.com.au Box 18098 Telephone  (03) 9277 8777

E-mail:  tic@tic.com.au Coliins Street East Facsimile {03) 9277 8797
Mational Headguarters Melbourne Tel. Freecall 1800 062 058
315 Exhibition Street Melbourne Victoria 3000 Victoria 3¢00 Fax Freecall 1800 630614




The potential contlict of interest clearly arises from the date on which Lane Management was
advised that Ericsson had been chosen by Pacific Star as the preferred purchaser of Lane - 15
April 1997. It is arguable that the potential conflict of interest arose at an earlier time,
perhaps between 25 February and 3 March 1997.

The effect of a potential conflict of interest is that Lane should cease to act as the Technical
Advisor with effect from a date shall be determined . An alternative Technical Advisor will
need to be appointed, on terms yet to be decided, but with the agreement of all parties,

I am aware that this process will cause some delay to your arbitration procedure, but have

determined that this is the most appropriate cause of action in the present circumstances.

Yours sincerely

John Pinnock
Ombudsman

enclosure

cc Mr G Schorer
Golden Transport Agency
Facsimile 9287 7001

Mr Peter Bartlett, Special Counsel

M_MATTER314955 |
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Telecommunieations |
dndustry

March 9, 1995 Ombudsman
Warwick L

Mr. Alln Smﬂh Olnblldﬂnl:“m "

Cape Bridgewaicr Hollday Cargp

Blowhoies Road ‘

RMB 4408

CAPE BRIDGEWATRR VIC. 3306

By facsimite: (053) 267 230

~Re: Rmnruvnlt-‘l'echmmswpm

Could you please ormfiem w i
ith me iting have
appointment so the muttorcanproeeedl:m::\rilh. tht you " chjecdon to this

Yours fathtuily,
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17 July 1997

Ms Sue Laver

Customer Affairs Solicitor
Legal Directorate

Telstra Corporation Ltd
Level 38

242 Bxhibition Street
MELBOURNE VIC 3000

Dear Ms Laver

Schorer Arbitration Procedure .
Legal professional privilege in Telstra Disk Docunient

w&mwymmmmwwmmmmofmmmm
purpose ofpmpadnxTehua‘sddmeeindnSchomArbimﬁonmdwmhismﬁmdm
computer disks (the “Telstra Disk Documeat’) is subject o legal professional privilege.

A. EXECUTIVE SUMMARY

. For the reazons outlined below, we are of the opinion that the Telstra Disk Document
... is subject to legal professional privilege. '

- Accordingly, Telstra may properly claim legal profeasional privilege in rospect of the
' Telstra Disk Docurment. ,

B. WHATISLEGAL PROFESSIONAL PRIVILEGE? .

' As" yoa are aware, legal professional privilege ‘protects’ commaimications and
documents which have been made or brought into existence for the sole pwpose of:
) soeking or receiving legal advice by a practising lawyer; or
(2)  preparing for existing or contemplated judicial or quasl-judicial proceedings.
The relevant communications sad documents are ‘protocted” in the sense that they
cmbecompeuedmbogiminevidmoormmmbythcm
bolding the privilege. - '

v il
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17 July 1997 -

Mmmhmemsmewmm:ismmuammmbmd
dominmtpurpoumntthchomArbimﬁonpmemisnotmofmmmm
and the sole purpose test therefore continucs to apply. :
C. THEFACTS S .
Buedonourmoordsmdmollecﬁonofemts(whichissuppmdhythé'
recollection of relevant personncl from Telstra and Deloins Touche Tohmatsu, the

forensic accouptants cngaged by our firm on behalf of Telstra to assist in the
prepmﬁonofTekm‘sdc&mdmmummSchorﬂArhlmm,thaTM

ol S b LR = 2l

Disk Document: - s
o (1) was prepared in our offices after the commencement of the Schorer -
& - Arbitration during the Jatter part of 1994 and the early part of 1995

(¥} waspuepamdatourdkw&mbypenonndﬁmmrﬂrm.uchﬁedpmm
engaged by Telstra and Deloitte Touche Tolumatsu personnel;

(3)  summarises, describes. indaxes and comments upon documients relating .10
Telstra’s historical dealings with Mr Schorer and Mr Schorer’s telephone
service (which documents were delivered by Telstra to our firm’s premises
for the purpose of preparing Telstea’s defence in the Schorer Arbitration);

4 wbtoughtinwexjmmefonhesohputpmofpnpuinghuu'sdefeme
ip the Schorer Arbitmtion. Telstra's defence could’ not be properly and
adéqmdyprcpmdwithoutﬂmsummdsingmdeomudnsupmme
_relevant documents held by Telstra. ‘This fact gave rise to the nesd for the

i adanaieki-olilde dib- s Dl T ¥ =

Telstra Disk Document. : A

D.  LEGALIMPLICATIONS foin it
mmmsmmﬁrdymﬁsmﬁ;hmdﬁwﬁuwtheuismwofwéﬂ .
EEETEES I ! .

professional privilege in the Telstra Disk Documnent.
The right to claim privilege in the Telstra Disk Document rosts with Telstra.
pparerwwwwwownreer e T LT e e

Yours faithful} ) | o |
el Hellnepo I‘&».lq, . { . o
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24 July 1997 CONS.]FRy ATION
AX
Telecommunications
BY FACSIMILE 07 3257 1583 Industry
. Ombudsman
Mrs Ann Garms :
Tivoli John Pinnack
48-42 Costin Street Ombudsman
FORTITUDE VALLEY QLD 4075
... Dear Ms Garms
" Conflict of Interest: Lane Telecommunications ('Lane') and Ericsson Australia
(‘Ericsson')
I refer to your letter dated 18 July 1997.
I have a number of comments to make in relation to that letter.
1. | By letter dated 14 November 1995 T advised you that I did not have the power to
dismiss the Arbitrator or the Resource Unit. [ advised that pursuant to the
| Commercial Arbitration Act 1984 (Vic) the Supreme Court has the power to
remove an arbilrator in certain circumstancesd Contrary 1o the assertion in your
7 lctter of 18 July 1997, | did not advise you to take the matier lo the Supreme
Cougt, but stated that “if you and your legal adviser believed that the
circumstances warrant such an application to the court, it is a matter for yov'. 1
did not force you to take an application to the Supreme Cowrt and indeed, you did
~ not make such an application. Subsequently, you lodged an Appcal concerning
the Arbitrator’s Award. '
2. In November 1995 you had concerns regarding the independence of Lane. By
letter dated 6 November 1995, having made considerable enquirics of the
> } relevant parties on this issue of independence, I advised you of my view that your
| concerns regarding the independence of Lane were unfounded.j I stated that
“rone of the evidence produced to me has displaced by confidence in the
independence of...Lane’.
3. On 8 March 1995 you advised the TIO that Mr David Read of Lane was
unacceptable on the basis that he was a former employee of Telecom. However
W, |on 13 March 1995 you advised the TIO that ‘after meeting with Mr David Read |
feel confident that he and his company Lane Telecommunications Pty Lid
possess the necessary integrity, professionalism and expertise to do justice to the
assessment of our Claim’.
«.. providing independens, just, informal, speedy resolurion of complaints.” 3
Teiecommunications Industry Ombudsman Li¢  ACN 057 €34 787 |
Website; www.lip.com.au Box 18098 Telephone (03) 9277 8777
E-mail; tie®tio.com.ay Colling Street East Facsimile  (03) 9277 8797
National Headquarters Melbourne Tel, Freecall 1300 062 058

“31% Exhibition Street Meibourne Viciaria 3000 Vigtoria 3000 Fax Freecall 1800 630 614
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4. ‘Che present situalion in relation to the sale of Lanc 10 Liricsson concerns a
potentiat conflict of interest and is of a completely different nature (o the
concems reguarding the independence of Lanc which you raised in 1995. Your
concemns that Lanc employees may have formerly marked for Ericsson or Telstra
did not create a situation of conflict.

5. You have quoted from a letter of mine to Mt Graham Schorcr, which states that
“The effect of a potential conflict of interest is that Lane should cease 10 continue
1o act as Technical Adviser’. Contrary to the implication in your letter, this does
not imply, and I have not stated, that the TIO has the power to dismiss the
Resource Unit. The 110 does not have such power. Rather, the Arbitrator has
the power to dismiss the Resource Unit.

i ... Inrclation Lo previous correspondence concerning matertal furnished directly by you to
I - the Resource Unit in the course of your ATbitration, 1 have Wriv@i w Fetrier Hodgsor
" Cortporate Advisory, requssting that material directly to you. I understand that, apart from S
various exchanges of correspondence in the course of the Arbitration, the Special Counsel
holds no docurents or material supplicd by you which relate to the Arbitration.

If you consider you have been ‘mislead’ then this is a matter for you 10 pursuc in your
Supreme Courl appeal.

Yours sincerely

Ombudsman

298




LAWYERS Gordon L. Hughes
David P. Cooper
lan §, Craig
Peter |, Ewin

Maville G H. Debney

25 J'LllY 1997 Our Ref. GLH Grant . Sefton

William P. O Shey
Ashley M. Pelman
Matter No: 5126900

Consultants

Kenneth M, Martin

E*Chard ). Kellaway
jami raeme |. A

Mr Ted Benjamin mstead

Melissa A, Henderson

Director Associates
Consumer Affairs T B viichio
Telstra

Level 37

242 Exhibition Street
Melbourne Vic 3000

Dear Mr Benjamin

-
ARBITRATION - SCHORER
1 acknowledge receipt of your letter dated 16 July 1997.
Taking into account the matters which you raised, I direct that in addition
to the files embraced by my direction of 7 July 1997, Telstra make available
to the claimant its current version of those files on or before 29 July 1997.
Yours sincerely melbowrme
{/A//’//‘/ tydney
ON HUGHES
. . sydney woe ity
. . b risban
cc.  W. Hunt, J. Pinnock, P. Bartlett, L. McCullagh, S. Hodgkinson ‘
canberrag
noeweagstie
represented in
adrlaqide
darwin
.LMH: CAT _ JUDGMENT
Leibler Level 21, 459 Collins Sireet, Melbourne 3000, Australia. Telephone: {61-3) 9617 9200.
Facsimile: (61-3) 9617 9299. G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne. q
111102058_GLH/KR] Email: Mail/hunt.hunt@interlaw.org

The Austraiian Member of lnterlaw, an inlernational association of independent law firms « Asia Pacific + The Americas + Europe - The Middle East




] Peter §. Ewin
{ Nevifle G.H, Debney
Grant D. Sefton

: William P, OrShea
f Ashley M. Pelman

Consultants
{ Kenneth M. Martin
Richard ). Kailaway

25 JUIY 1997 Our Ref: GLH Graeme ). Armstead

telissa A, Herderson
Matter No: 5126900 Associates

Francis V. Gafichio
tohn D.F. Morris

Mr William R Hunt

Hunts

Solicitors and Consultants

358 Lonsdale Street

Melbourne Vic 3000

s
Dear Mr Hunt
ARBITRATION - SCHORER
I refer to your letter of 15 July 1997 and would be pleased to receive your
submission regarding my proposal for the future conduct of this
arbitration by 5.00pm on 30 July 1997.
I appreciate that you would prefer to await the outcome of the meeting
scheduled to take place with the Administrator on 29 July 1997 before moelbourne
finalising your position in this regard.
. Yours sincerely sydney
-
”//;/i/ sydney wess
) GORDON HU
brishbane
cc. E. Benjamin, J. Pinnock, P. Bartlett, L. McCullagh, S. Hodgkinson
canberra
MWS&M peweesele
reprezented in
% e -‘B e adelaide
. LMH;: CAT Foo0pn - JUDGMENT =~ LI1lrl”
Leibler

Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: {61-3) 9617 9200.
Facsimile: (61-3) 9617 9299. G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourne. o o

Email: i . i law.
111102058 _GLE/KR] mail: Mailfhunt.hunt@interlaw.org

The Ausiralian Member of Interlaw, an interational association of independent law firms « Asia Pacific - The Americas + Europe + The Middle East
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Lavel 37

29 July, 1997 242 Exhibition $treet
Melbourne vic. 3000

Dr Gordon Hughes Telephone (03) 9634 2977

Hunt & Hune Facsimiie (03) 9637 3935

Lawyers

Level 21

459 Colling Street
MELBOURNE VIC 3000

Dear Dr Hughes,

Re:  Sch orer Arbitration

l. MASTERZAXLS - which contains a list of documents which was st modified on
10 December 199¢;

2. SCHORERD X1 § . which contains 5 list of documens last modified op, 17 July
1997

Yours faithfully

/4

Ted Benjamin
Director Consumer Affajrs

Enc: 1 Disk 3 0 I

/TB-GHOS&DOC Teistra Corporation L imiteq

APM A




[FAXET) — ©®LDEN

A Division of G.M. (MELBOURNE) HOLDINGS PTY. LTD. A.C.N. 005 905 046

IMPORTANT: WE ARE NOT COMMON CARRIERS. The Carrier directs your attention to its trading TERMS AND
CONDITIONS OF CONTRACT. It is in your interests to read them to aveid any later confusion.’

To: MK W. K } ﬂUNT’ Date; 07/58/ a7

, Our Ref:
Company: HUNTS <0t/ U TOrS FaxNo: 970 659¢
From: Gﬁ',ﬂ’rm-m LSOO AKX Total Pages (netuding Header: 5

Mailed: Yes( ) No( X )

PRIVACY AND CONFIDENTIALITY CLAUSE
The information in this facsimile is private, privileged and strictly confidential and intended only for use of the individual or entity named
above. If you are not the intended recipient, please call by teiephone the sender immediately upon receiving this facsimile as any
dissemination, copying or use of the information is strictly prohibited,

o Dooar Wr Hlmf,

Erclmed are cqus {f gonted fam stk (04)= 2 fies,
fret gage o eech | and v Fo 20 LK (Vo) = 2 [fer,

prit page {, cach .

.
4 (rracham

30lr

Voice: (03)9 287 7059 Page No. 1 Fax; {03)9 287 7001
493-495 Queensberry Street, North Melbourne Vie, 3051
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Gelstra

11 Aungust, 1997 ot Amstrong
Legal Dirscterate
iyoack s e
M2 on
‘ Mr ' Malbouns Vie, 3000
Commonwealth Ombudsman S
6th Floor | LR TN Taaphone (0 9634 8436
. 1 Farrel Place 2RSS sesinils . (03) |
| CANBERRA ACT 2601 / SISO
‘ ! .r‘! ft.-ﬂ".?-"u. t
|

By facsimile: 06 249 7829

YA
'." na

Dear Mt Wynack . ‘
Mr Graham Schorer

IrefertoyonrletmdaudnmeIQW,hwﬁchmhavzukedfordmﬂsofthnblﬁwar
Kearpey's decision to declive to gmat Mr Schorer acoess to the files “lschorer.xis™,
«2schore.xls”, ‘mgschor.ds” and the druft Defeace document, which Mr Schorer bad sought in
bis Freodom of Information request dated 15 September 1996. :

YaummmmmmmwﬁmmMmmmmm
that the files were of & comteatious rature, M Keamey's explanation of the process ke
ﬁoﬂowedinmaldnshisdecidonnottoprovideMSMetm‘wtheﬂluhsetom.in
Attachment ). '

Telstra has recently made files 13chorer.xls, 2schorer.xls and mgschor.xls {the “files”] available
¢, @ 10N Schorer pursuan o & divection of the whitrstor mads cn 7 fly 1997,  The airaer
bas not ruled on Telstra’s claim to privilege for either the files or the documents described in
the files. Talstra has also provided to Mr Schores, in the course of the arbitration 2 additional
disks, in a similar form to the files, which contain a more current version of the fles. \__

Purther, as directed by the Semate, Telstra has sought advice a3 to its claim for privilege. A
oopyofthatadviceisendosedforymreferenu.

- : . N,
ours sty by e
YT
F. - LN ['
John Armstrong
Customer Affairs Couansel

. / |
| L 30317
A-JW004.D0C b ™ T ‘
oo IR
' vor e et
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15 Aue 1997

Decision making }

Schorer Freedom of Information request - 15 September 1996.

L Document Search,

Mr Schorer's request dated 15 September 1996 gought access to four spreadsheste titled

wSchorer I”, “Schorer 2°, “Schorer 3" and “merged Schorer files”. Arthetime of receiving

Mz Scharer’s request T had not been awars of the existence of the spreadsheets he sought.

Telstra met with Mr Sohorer on 1 October 1996 1o discuss several of his outstanding FOI

.‘ requests. Pages 18-23 nfﬂ;eumaiptofﬂwmuﬁng(ndmed)nhutony&mﬁmﬁﬁ
w M Schorer’s regarding his request for the spreadsheets listed above. y _

mmmrmwmrﬂmmmmwmmmmm
located. hreplyhgmmqu&onwsmwomdtmmnkmwmmmat
Mmmﬁmmmmmmﬁmmmmnm
expocted the issus of the disks to be coptantious. S

H TN R A

P

documents in chronological order. Mr Schocer indicated that he belioved the spreadshests
ocatained “ g brief description of the documents, like dazes of the document, the FOI mumber,
name of the author and a deseription of what category the documaent slipped into™.

hwﬁemwedmmmmm”ﬁnbww“ﬁqwue
provided ond given 1o the solicitors or legal people who are involved tn advising Telstra or
are preparing Telstra's defence against my proposed olaim.” L

. msmwmuwﬁmmmmamwmwspm
' mmmmmmm"mnmgdwmmwwmml.
which werent.”, Hsthmindimedthnhcapwwdhhtﬂoehimwofmimﬂpﬂvﬂege'm
the documents (the spreadsheets) however, he had advice that “if Telstra chose to do so that
they would be proven wrong”. . )

Mr Schorer then directed me to the “DNF group on the 19th floor, the analysis sectton”, |

}
2. Document Retrieval

“ |
Iapp:omdanymdnksdifhcmamofﬁcmnmmmsmm
sought in kis POI request. Mr Levy provided me with the three spreadsherts and pointed out
mwmwumummmmm“ﬂml"ﬂwzz
and “Schorer-merged”, but rather “Ischores.xds™, “2schare.xls” and “mgschord xhs”. Mr Levy
could not locate » file titled “Schorer 3., nor any file similarly named. [ explained to Mr Levy
mmdmwmmmumsmmmam

-
x E R N X IR TR X .
Fons e : . vt - 3 U £ T 1 PR B T A3
e ’ " ~ 3 . . W L Blowr LR SLA N T SR LR > -G
Ik = h .. e g *

PICRNC N

mesting an 1 Ociober 1996 and on the basis of that information Mr Levy believed tht the three o
thpmﬁMmmmm@nthSM’sm : A
/JA-TW004.D0C ) 3 03I7 s

l’lilulll o

B % o SRR A
) I R . 1)
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The Declsion N
mmmmmmmﬁmmﬁhﬁmmmmm@m
purposes of developing Telstra’s Dofence docomentation. This fact had already: been
ackpowiedged by Mr Schorer at our mesting and by also by Mr Levy when be confirmed that
mmmummmﬁddmmhdmschom‘smmhmofmﬁdm
purpose for which thoy had been cruated. o

.c“)‘v-,. 8,

~ Ag the FOI delegate making the decision, I considered the spreadshests were privileged for two

reasons, fizstly, because they were created solely for the pusposes of doveloping Telstra's
defence to Mr Schorer’s claim under the Past Track Arbitration process, and secaudly, beceuse
hmmmmmwmmmmmwrm's

solicitoss as 1o the comtent and relevance of the documeats in the camtext of Telstra’s defence. 1.. .. .

WMMQMMNWMMWMMM
specificall y requested by Telstra's Jegal representatives to assist in developing ths cass strategy
and estimating the quantum assuciated with Mr Schorer's claim. I decided that’lsgal
professional privilege applied. .

The issue of contentiousness,

mmmmmwmmxmmmmmw
Policy that nom-contentious material ghould be released wherever possible. The major factor
which impacted upon the issue of whether the three spreadsheots were contentious of nok-
contemtious was the timing of Mr Schorer's FOI request . At the time that | was ‘considering
this issne Mr Schorer had yet to lodge his final claim with the Arbitrator. IR

FERITA R

mmmmmmmmmmsywmhfmmﬁglm
mmﬁpﬁmmmmumwmsmuw
service over the period of his Arbitration claim. s R,
Wmsw«mmqmmmmmwmﬁmmmﬁ
cloa.rlyproﬁdeMrSchomwithminsightinhTelm'sdmmm_m;@smﬁ.
analysis of events. This would bave therefore severely undermined the integrity of Telsua's
defence of Mr Schorer's $10 million Arbitration claim and could have resuited in financial
hanuo to Telstra.

] therefore decided that the three spreadsheets were coatentious. I note far the record that Mr
Schorer indicated at our meeting on 2 October 1996 that he expected privilego to be claimed

andthahoaq:mdthespmdshmmbemﬁmdm‘ : ‘ .
Conslderation of partial release. ': t ;“ :.

I oomtidersd reeasing informatian relating 1 selected daounents containad i the spreadsheets,
m,lmmuwp:mmmmmmmdmm v i

ERIRrL W)

i Lo
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' e
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Al :

ance again 1o selease salacted information sbout all documents on the Jist could aleo

indicate the relevant significance of the information being released. L
.;'.

6. Finsl Decision : :

1 advised Mr Scbarer that the three spreadshosts he had sought in his FOlrequestdnzd 15
Septerober l”ﬁmmbjmwpﬁvﬂmmdwhcwwldbedmﬁmjutoﬁmg: Mr
Schorer was also advised of his appeal rights. msmmww:&mmnluwwof
.y decision in respect to the three spreadehests.

@J . Pmpuaiby.kodl{mq-MmgetFOIUnit- 5 Angust1997.

o omloa o e -

chlalin )
I T T

AYW004.DOC
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Internal Memo o | G’e, ecom

AVSTRALIA
To As listed Network Operations
Cantral Asea
Gth Floor East Towsr
From Alan Humrich Transit Centre 151 Roma 8t
eral Manager Brsbane Q 4000
Gen Australia
Subject  REQUEST FOR TELECOM RECO B = oo Teephone 07 837 3219
il Facsimlle 07 238 4247
Date 21 January 1994 ] R "
, | %
Attention  Ross Marshall - National General M Nerwork Operaions
B%ch Barry - A/General Manager, Netwo K Opérations Eastern Area
\/ John Seamons - Nationa) Manager, Network Performance

Ian Comport - National Manager, Operations Processes & Support
Les Chamberfain - Network Operations Manager, Metro Brisbane
Greg Bannister « Chief Engineer, Multiplex & Transmission Technology

£
¥V

Al Ao L.
Alan Humrich
GENERAL MANAGER

NETWORK OPERATIONS
CENTRAL AREA

S




Faimi URGENT <elecom

AUSTRALIA
To Duncan Wallace From Simon Chalmers Commarcial & Consumer
, . 10 A

Facsimile (o S-Ct' ‘\Lé of File 242 Ex:::mon Streat

: MELBOURNE VIC 2000
Campany Telecom Date 17 January 1994 Ausiraha
Location Total Pages Tolephong {03) 634 8490

Message Bank

Facsimde (03) 634 8444
Distrib,

Reguests for Telecom records - Mr Afan Smith / Mr Graham Schorer

Duncan

AS you are aware, Telecom has received requests from various COT customers for copies of all
records relating to them. We are processing these requests on an urgent basis in an effort to
have the outstanding disputes with those customers resolved by arbitration. It is in Telecom's
interest that the records be provided to enable that arbitration process to begin.

To this end, [ need your assistance to ensure that all documents, memos, notes, outputs of

network monitoring or testing, and all other records ("records”) concerning Mr Alan Smith's or

Mr Graham Schorer's telephone services. are made available as quickly as possible. Every such

record relating to those customers' telephone services must be made available, whether it is in

paper, tape or disk form, and whether it contains analysed or raw data. If any records are not Jé‘.a
provided. not only could we be in breach of the FOI Act, but also we may be prevented from

relying on those records for our defence of the arbitration proceedings. L

This is obviously a large task. David Stockdale has indicated that it will require 5-6 working
days just for him to obtain some of Mr Smith's records. In addition, locating and

copying/printing the records is only part of the task. An outline of the steps we need to take in
order to prepare the documents for release is as follows: '

1. Physically locate and copy/print the files.
2. Review the copied files to determine whether any of the FOI exemptions apply to any
parts of them. [f so, then:
(a) those parts need to be blanked out from the copy.
(b) a cumulanve record needs to be kept of which specific FOI exemptions have
been relied on to delete information from the file copies.

3. Make a copy of the marked-up copied files, so that Telecom has a record of what has
been sent to the customer.

1 sugggest that the task be split into stages so that we are at least in a position to provide the

most relevant files to Mr Smith / Mr Schorer as soon as possible. To this end, our priorities are
as follows:

R .
1. Interpreted/analysed data (provide within 2working days) 1 1 704

303c

Teistra Corporation LimAed
ACNOS1 775 5%



2. Raw data which can be interpreted by these customers themselves with little explanauon
{provide within 4working days) ie TBAX, Leopard. TIMS. ELMI

3. Raw data which can be interpreted by the customers themselves only after detailed
explanadon (be in 2 position to provide within 10 working days)

As discussed, | would prefer that steps 2 and 3 be done cenmally from my office, for
consistency. Where you have concems that our people will not pick up information appearing
on particular printouts which should be exempted, please highlight that type of information on a
copy of one of those printouts, for us to use as an example.

Could you please ensure that the above materials are delivered urgently to me, at levei 10, 242

Exhibition Street Metboumne. | am helping to co-ordinate the release of documents to Mr Smith
and Mr Schorer.. Please call me on 634 8490 if you have any concerns..

G o Cndoars

Simon Chaimers

Aotrans Romamic ' mmukj = fksfucar«1 et ues P L Y

+avm¢¥r'o-\ .

303c¢
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Partners
David M. Scarlett
Edward 5 Boyce "
James G.F. Harrowe!
LAWYERS Gordon L. Hughes
David P. Cooper
lan §. Craig
Peter |. Bwin
Neville G.H,ﬂaDebney
3 Grant D. Sefion
14 August 1997 Our Ref: GLH e e
Ashley M. Pelman

Maiter No: 5126900 o .
Your Ref: 93/194WRH;DF m&hﬁ( em: ‘;:
Graeme |, Armstead
Melissa A. Henderson
Mr W Hunt Associates
Hunts’ ;’;r;ats}\; Szlrl:icshio
Solicitors & Consultants
358 Lonsdale Street
MELBOURNE VIC 3000
By Facsimile: 9670 6598
. Dear Mr Hunt
ARBITRATION - SCHORER
I refer to our discussion on 6 August last and the subsequent letters
received from Mr Schorer dated 8 August and 11 August 1997.
As you are aware, I proposed on 7 July 1997 that, in order to overcome the
current impasse in this arbitration, a technical evaluation be initiated on the
basis of evidence submitted to date.
Telstra indicated its concurrence on 16 July 1997. melbowrne
™ r My Schorer has commented that at best an interim technical evaluation Cydney
could only proceed “on the evidence [submitted) to date by Telstra”. I do
. not agree with this observation. Your client has received a substantial
amount of material from Telstra to date. There may well be more material sydney west

of significance which has not been made available to him and I am aware
that there are outstanding requests for further and better particulars. One
of the immediate advantages of an interim technical evaluation however,

bristbance

would be that the Resource Unit could expeditiously and objectively assess
whether (and if so what) additional information should be made available canberra

by the parties. 1 therefore maintain that the interim evaluation should
proceed “on the basis of evidence submitted to date by the parties”.

newvastle

¢ The first step in the process would be for the resource unit to assess the
nature and content of material submitted to date, prior [0 referral to the
technical expert for evaluation. If the resource unit forms the view that
additional material of a technical nature should be made available, and if 1 adelaide

represenied in

agree with this opinion, then an appropriate direction can be made.

darwian

Level 21, 459 Caollins Street, Melbourne 3000, Australia. Telephone: (61-3) 9617 9200. o ”
Facsimile: (61-3) 9617 9299. G.P.Q. Box 1533N, Melbourne 3001. DX 252, Melbourne.
111119185_GLH/KS Email: Mail/hunt. hunt@interlaw.org

The Australian Member of Interlaw, an international association of independent law firms + Asia Pacific - The Americas « Europe - The Middle East




Mr Schorer has queried the independence of Mr Paul Howell as an
independent expert. I see no basis for Mr Schorer’s concern. There is no
evidence that Mr Howell has, or has had, a conflict of interest in this matter.

Mr Schorer has asserted that there is “no technical resource unit in place at
the moment, and until there is Mr Howell cannot act, if at all”. This is not
correct. The resource unit is “in place” and comprises Mr Howell.

On 1 August 1997 I forwarded you a diskette containing a list of documents
held by Telstra. The contents of the diskette had been, by Telstra’s
admission, modified twice in recent times. Mr Schorer has asked that the
original list be made available. There will be no value to Mr Schorer in
obtaining the “original list” if the subsequent modifications have only had
the effect of supplementing the earlier list. Accordingly, I propose
seeking clarification from Telstra as to whether any material was deleted
when the modifications were effected on 10 December 1996 and 17 July
1997 respectively.

Accordingly, I direct that:

(a) the evidence submitted by the parties to date now be referred to
the Resource Unit,

(b)  the Resource Unit examine the materials submitted to date and
inform me whether, in their opinion, further material should be
produced by either party before a technical evaluation takes place;

(c)  subject to (b), or may the materials submitted by the parties be
referred to Mr Howell for technical evaluation;

(d) noting that Mr Howell may not be able to reach a conclusive opinion
the progress of this matter be reviewed by me upon receipt of an
interim technical evaluation report from Mr Howell;

(e)  in the meantime, Telstra advise me by 20 August 1997 whether any
modifications to the disks enclosed with its letter to me of 29 July
1997 involved the deletion of any material and, if so, specifying what
material was deleted.

Yours sincerely

=

o ’ A

GORDON HUG

cc E Benjamin, G Schorer, J Pinnock, P Bartlett,
L. McCullagh, S Hodgkinson

111119185_GLH/KS 3 OM



Pariners
Lnt & David M. Scarlenr
Edward 5 Bovce
lames G.F. Harrgwell
LAWYERS Cordon L. Hughes
David P. Cooper
lan 5. Craig
Peter |, Ewin
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18 AUgUS[ 1997 Our Ref: GLH Graeme | Armstead
Melissa A, Hendersen
Matter No: 5126900 Associates

Francis V. Gallichie
lohn O.F. Morms

Ms Sue Hodgkinson

Ferrier Hodgson Corporate Advisory
Level 25

140 William Street

Melbourne Vic 3000

Dear Sue
ARBITRATION - SCHORER

You have previously been forwarded a copy of my letter to Mr Hunt dated i‘ L —
14 August 1997, R

I now wish to formerly instruct you to examine the material submitted to /
date with a view to submission, as soon as practicable, of the technical /
materials to Mr Howell for technical evaluation. "

T mefboouwrae

Specifically, could you please advise me whether, in your opinion, further ‘

material should be produced by either party before a meaningful technical |, 4. .,

- - » - !
evaluation can take place. I ask you to bear in mind that the production of
™ further documentation may be directed at any time in the future,

particularly following an initial perusal of the existing materials by Mr trdney wees
Howell. :

brisbane

[ believe you have been copied with all relevant materials previously and 1
seek you confirmation in this regard. I would also appreciate your estimate
of time involved in carrying out your initial assessment of these materials.

canrberra

Yours sincerely

a e weaitie

e
T _‘..___,- ..-—-""/:7 : represented in
- GORBON HUGHES |

adelaide

darwian

cc. E. Benjamin. W Hunt, G Schorer, J. Pinnock, L. McCullagh,

P. Bartlett
Level 21, 459 Collins Street, Melbourne 3000, Australia. Telephone: {61-3) 9617 9200. y
Facsimile: (61-3) 9617 9299. G.P.O. Box 1533N, Melbourne 3001. DX 252, Melbourn
111121539_GLH/KR Email: Mail/hunt.bunt@intertaw.org

The Australian Member of Interiaw, an inlernational association af indepeadent law firms + Asia Pacific » The Americas + Europe « The Middle East




Qb

C g\/

'ARBITRATORS COPY

Sources of Information

The information provided in this report has been derived and interpreted from the

following documents:

Smith - Letter of Claim (SM1)

Smith - George Close Report dated 5/7/94 (SMS)
Smith - George Close Report dated August 1994 (SM9)
Swmith - Telecom Defence Witness Statements
Smith - Telecom Defence B004 Service History
Smith - Telecom Defence B004 Appendix File 1
Smith - Telecom Defence BOO4 Appendix File 2
Smith - Telecom Defence BOO4 Appendix File 3
Smith - Telecom Defence B0O0O4 Appendix File 4
Stuith - Telecom Defence BO04 Appendix File 5 -

Smith - Telecomn Australia - Raf!SlamtquedaranmofRossthan. Ref 2

An Introduction to Telecommunications in Avswalia. Ref 3 Telecom Australia’s

Network Philosophy. Ref 4 Glossary of Terms
Smith - FOI Material 19 December 1994 (SM44)

Defence (SM5S0)

Smith - Samples of FOI Telecom Documents (SM49)

Smith - Appendix C Additonal evidence (SM48) -t
Smith - Summary of TF200 Report (SM47)

Smith - Bell Canada International Inc. Further inforrnation (SM46)
Smith - Additional information (SM45)

¢ & & & @

A site visit was conducted on Wednesday 4th April 1995 covering:

Smith - George Close & Associates Report 20 January 1995 - Reply to Telecom's

Lanc Telecommunications Py Lid

+ inspection of the Cape Bridgewater RCM exchange
* inspecton of the CPE at the Cape Bridgewater Holiday Camp
* inspection of the exchange equipment at Portland (RCM, AXE 104, ARF)
» discussions with Mr Alan Smith, accompanied by Mr Peter Gamble of Telecom
Australia.
. DMR Group Inc and Page 27
30 April 1995



TELSTRA & ALAN SMITH’S COPY

Sources of Information

The information provided in this report has been derived and mtcrpreted from the
following documents:

* & & » »

Smith - Letter of Claim (SM1)
Smith - George Close Report dated 5/7/94 (SM8)
Smuth - George Close Report dated August 1994 (SM9)
Smith - FOI Material 1994 (SM44)
Smith - George Close & Associates Report 20 January 1995 - Reply to Telecom’s
Defence (SM30)
Smith - Samples of FOI Telecom Documents (SM49)
Smith - Appendix C Additional evidence (SM48)
Smith - Summary of TF200 Report (SM47)
Smith - Bell Canada International Inc. Further information (SM46)
Smith - Assessment Submission (SM2)

- 1-200

- 200 - 400

-~ 400 - 600

— 600 - 800

- 800 - 1,000

- 1,000 - 1,289

— 2,001-2,158
Smith - Reply 18 Januvary 1995 (SM53)
Smith - Reply - Brief Surnmary Janvary 1995
Smith - Further Examples of Additional Evidence Two Volumes (SM16)
Smith - Further FOI Material (SM17)
Smith - Cape Bridgewater Par 1 & 2 (SM 20 & 21)
Smith - Additional information (SM45)
Smith - Telecom Defence Witness Statements
Smith - Telecom Defence B004 Service History
Smith - Telecom Defence B004 Appendix File 1
Smith - Telecom Defence BO0O4 Appendix File 2
Smith - Telecom Defence B004 Appendix File 3
Smith - Telecom Defence B004 Appendix File 4
Smith - Telecom Defence BO04 Appendix File 5 {
Smith - Telecom Australia - Ref 1 Statutory Declaration of Ross Marshall, Ref 2
An Introduction to Telecommunications in Australia. Ref 3 Telecom Ausmalia’s
Network Philosophy. Ref 4 Glossary of Terms
Smith - Telecom Defence Principal Submission
Smith - Telecom Defence Legal Submission

Smith - Telecom Supplement to Defence Documents “342 19

Telstra FOI Number |

Lane Telecommunications Pty Ltd

DMR Group Inc and Page 40
- D 4 D 30 April 1995
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20 August, 1997

Mr Graham Schorer ':';};;s%r;mumcamns

Golden Ombudsman

493-495 Queensberry Street ol

NORTH MELBOURNE VIC 3051 _ John Pinnock
Ormbudsman

Dear Mr Schorer

Appointment of technical adviser to the Resource Unit

| At the TIO meeting held at Minter Ellison on Tuesday 29 July 1997, it was agreed that a new
technical adviser to the Resource Unit would have to be appointed to your arbitration, to replace
Lane Telecommunications. The new advisor will assist Mr Paul Howell.

I advise that Lane has formally withdrawn from your arbitration.

As administrator I now outline a proposed procedure for the appointment of the new advisor:

1 .  Ferrier Hodgson Corporate Advisory have met with various technical
consultants and compiled a short list of possible technical consultants for the parties to
consider.

1 . The parties have two weeks to consider the consultants recommended by
FHCA.

1 . Ifaparty wishes to speak with any of the proposed consultants, the party may
do so only in the presence of a representative of the TIO. A party should contact Ms
¢ ) Lucy McCullagh on 9229 2173 to arrange a mutually convenient time for such a
i meeting. The parties should not contact the proposed consultants without the TIO or a
representative thereof being present.

1 .  The parties are to rank the proposed consultants in their order of preference as
follows:

. Those consultants which are acceptable to the party are to be
listed in order of preference from 1 (being most preferred) to 3 (being least
preferred).

. Those consultants which are unacceptable must be listed as

such and reasons provided as to why they are unacceptable,
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“. providing independent, just, informal, speedy resolution of complaints.”
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1 . Should a party find that none of the proposed consultants are acceptable, the
party is requested to suggest an alternative consultant who is acceptable.

1 . The parties must forward their list of preferred advisers to the Administrator,
Telecommunications Industry Ombudsman, 315 Exhibition Street, Melbourne, Vic,
3000, within 14 days from the date of the letter.

1 .  The Administrator will consider the parties responses and on the basis of
agreement and consensus appoint the new technical adviser.

FHCA recommended technical consultants (in order of preference)

1 . [tcom Australia Pty Ltd - Information Technology and Telecommunications
Consultants

e

) : 1 Consultel - Telecommunications, ITN Security Services

1 . TCP - Telecommunications Consultants Pty Ltd
Enclosed are corporate profiles of each consultant for your consideration.

Should you have any queries please do not hesitate to contact me.

Yours sincerely

308
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Hunt & Hunt T e

25 August 1957 Out Ref: GLH Gram 0. Saiom

S shas

4 M. = ]

Mater No: 5126900 Comultann

. :;:::;,M Martn
o Craema 1. &

Mr Ted Benjamin Sinsa A, Hedenon

Director

Astoclaies

) Frarers ¥, Galichi
Consumer Affairs lohtt 3. Sbomte

Telstra Corporation Limited
Level 37 -

242 Exhibition Street
Melbourne Vie 3000

] //‘- " NZa\W e ~r
By Facsimile: 9632 3235 : ’“ ,E-

(;T) Dear Mr Benjamin

ARBITRATION - SCHORER

Following my letter to Mr Hunt of 14 August 1997, a copy of which was

forwarded to you, I had a subsequent discussion with Mr Huat in which he

requested on behalf of his client that the unmodificd, original diskette,

which was the subject of my order of 7 July 1997, be made available. The

purpose of the request is to enable the claimant to compare the original

diskette and the diskette as supplied which was subjected 1o modification

by'relstm. me . boeasrance

In view of my directions of 14 August 1997, which I consider o be
adequate, | do not propose dirccting that you comply with this request. At
the same time, it may assist in the acbitration process if you were to
comply with the request. tydinty west

ryanmey

Yours sincerely bais
- g L 4

AR 'r““=*--~___h_m
GOR@ONHUGHES ) cexn b prorg
cc. W Hunt, G S¢horer. Pinnock, P. Bartett, L. McCullagh, S. newcasale

Hodgkinson

gt m

adeluide

darwian

Lovel 21, 459 Colllns Street, Melbourne 3000, Austrsila, Telephone: (61-)) 9617 9200,
"Facsimile: (61-3) 9617 9299. G.P.0. Sox 152IN, Melbourne 3001, DX 2532, Melbourne, 06
111127569_GLM/KR Emall: Mail/hunt.hunt@intertaw.org 3
The: Auystralian Momber of interbw, a0 inlemationdl dssoctzeon of ndependent Liw firms « Asls Pacilc - The Americas - Twope - The Middle Easl
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RASED
27 August, 1997 27/5/9

TELEPHONE (03) 9287 7099

Attention: Mr John Wynack FAX (03) 9267 7001

Commonwealth Ombudsman

¥
Commonwealth Ombudsman’s Office 493-495 QUEENSBERRY STREET
NORTH MELBOURNE VICTORIA 3051

6th Floor, 1 Paralie| Place
Canberra ACT 2601 RO. BOX 313 NORTH MELBOURNE 3051

By facsimile (06) 249 7829 and post.

Dear Mr Wynack,

Re: Hunt & Hunt correspondence dated 25 August 1997 relating to the supply
g the ;Inabrldgod, unmasked, unmodified ariginal diskette containing the
cel files.

| refer to the content of the Arbitrator's letter dated 25 August 1997 sent to Telstra (copy
enclosed).

It would appear that the Arbitrator has failed to grasp the significance to.GOLDEN in not
being supplied by Telstra with the unabridged, unmasked, unmodified original diskette
containing the Exce! files in accordance with his original directive.

It appears that the only way GOLDEN is going to be able to obtain a copy of the original
unabridged, unmasked, unmodified original diskette containing the Excel files from
Telstra will be because Telstra has been pressured by the Commonwealth Ombudsman
to, with reasonableness, correctly process the original FOI application.

| again draw the Commonwealth Ombudsman's attention to the following facts
previously reported:-

« Telstra provided GOLDEN with a written notification (signed 8 November 1996), it
was exempting the supply of documents requested under FOI as it was claiming the
documents were covered under legal professional privilege.

o Just after | received Telstra’s written notification, | spoke to John Armstrong who
stated to me my request for documents under arbitration would be processed and
supplied quicker and would overcome sxemptions under legal professional privilege
applied to documents requested under FOI.

« Immediately after my conversation with Mr Armstrong, | advised the Commonwealth
Ombudsman's Office | would not immediately lodge an official complaint, { would
make the same request under arbitration in order to test the speed and Telstra's
willingness to supply these same documents under arbitration.
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| believe sufficient time has past for me to form an opinion basad upon experience that
the continual assertions made since February 1994 by the Administrator, Special
Counsel to the Administrator, the Arbitrator and Telstra that it is easier and faster 1o
obtain from Telstra all documents requested under arbitration than it is under FOI is
untrue as it is not a fact of life. _

My experience 1o date has demonstrated to me that FOI is the only way to obtain all
documents originally requested from Telstra, even when Teistra has first failed to
correctly discover, identify, supply or exempt documents requested.

it must be stated that the success of FO! has only been possible becauss of the
continual investigations and involvement of the Commonwealth Ombudsman's Office.

) humbly request the Commonwealth Ombudsman request Telstra to provide me with
the unabridged, unmasked, unmodified copy of the originally requested FOI files.

I do appreciate that the Commonwealth Ombudsman’s investigations to this and other
like FO! C.0.T. matters is now exceeding forty-four (44) months of continuous effort by
the diligent and dedicated Ombudsman’s officers in order to remedy Telstra's systemic
conduct involving continual violation and breaches of the FOI Act.

Should you require any further information or clarification, please do not hesitate to
make personal contact.

Yours sincerely,

if v
ham Schorer
-
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Ref No: C/97/12777

27 August 1997

Mr Graham Schorer
Golden
PO Box 313
~ NORTH MELBOURNE 3081

Dear Mr Schorer

Trefer o your letter of 27 August 1997 and to our telephone

conversation on 27 August 1997 conceming your complaint about
the XLS spreadsheets.

I telephoned Ms Laver of Telstra to inform her that you informed
- me that you did not receive the computer files 1schorer.xls, 2 schorer.xls and
mgschor.xls from Telstra. I reminded Ms Laver that she advised me on 11
August 1997, that Telstra has recently made files 1schorer.xls, 2schorer.xls and
m, xlg (the files] available to Mr pursuant to a direction of the
brator made on 7 July 1997. Ms Laver said that Telstra did not send the files
to you because she understood that the Arbitrator was giving the files to you.

~ Matters relating to the arbitration are out of the Ombudsman’s jurisdiction.
As] explainedesLavu,Iinquiredabout&ﬁsmatberordy to enable me to
set my priorities for my investigations. I had placed a low priority on my
investigation of this complaint because I understood that Telstra had given
you the files under arbitration.

1 did, however, inform Ms Laver that I would pass on to you the above

S | information and also Ms Laver’s opinion that she belleves that Telstra has
complied with the Arbitrator’s directions in respect of the computet files. Ms
Laver stated that the matter is one between you and the Arbitrator. '

, : W JeGos

For my part, [ advise you that we will continue our investigation of the | /
complaint about Mr Keamey’s FOI decision of 6.Dlovember-1997; but it will
some time before we conclude the matter and it may be that we will form the
opinion that Mr Keamney’s decision is reasonable. In the circumstances, you
may wish to consider taking the matter up with the arbitrator as that would

appear to be your best chance of obtaining the files quickly.
R
WdSP:SB 26, 42 O
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IS 4BISH FROM  COMM OMBUDSMAN

Lsent a copy of this letter
me dated 27 August 1997

Yours sincerely

o

John Wynack
Director of Investigatians

T NG TIB. 42 MY m e e e L .
Z0°d TIOTON 90:21 26.9NY 22 100242826-20:(01 N3d109

to Ms Laver together with a copy of your letter to
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Our Ref: 3446.doc @ @ LD N

16 September, 1997 TELEPHONE (03) 9287 7099
Attention: Mr John Pinnock FAX (03) 9287 7001
Telecommunication Industry Ombudsman _
Telecommunication Industry Ombudsman's Office 493-495 QUEENSBEMRY STREET
321 Exhibition Strest _ NORTH MELBOURNE VICTORIA 3051
Melbouma VIC 3000 Fé\ X E DPO BOX 313 NORTH MELBOURN‘: 3053
By facsimile: 9277 8797 and post. m
Dear Mr Pinnock,

RE: The selection and appolntment of a New Technical Resource Unit.

Further to my correspondence of 12 September 1997, Ref. No. 3446, late yesterday | was
advised by one proposed member of a consortium of his withdrawal of his Interest to
participate in the New Technical Resource Unit.

This person had given serious consideration to the task for more than a week before
arriving at the decision that he would personally be subconsciously biased towards Telstra
owing to his [nvolvement in the development and maintalning of those parts of the Teistra
network contributing to the C.0.T. dispute. _

The search continues to find a Consuitant who has the like expertise of this person who has
withdrawn.

| will keep the TIO informed of my successful progress.

Should you require further information or clarification, please do not hesitate to make
contact.

Yours sincerely,

rahiam Schorer
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' Telecommunications
_ Undusory
16 Seprember 1997 Oumbornas
John Pinnock
Ombudsmar
Mr Graham Schorer '
Golden Transport Agency
493-493 Queensberry Strect
NORTH MELBOURNE 3051
</ Facyimjle 9287 7601
Dear Mr Schorer
Techakcal Resource vait
T rofer to your letters of $ and 12 September 1997, concerning a replaccrnent for Lane
Telecommunioations.
i look forward to receiving a nomination from you for a replacement for Lanac. a3 aoon as
possible. _
1 remind you, howsver, as noted in the Arbitrator’s leticr of 14 August 1997 to your selicitor, that
the Resource Unit currently comprisss Mr Panl Howell. 1 note also the various directions
conotring the Resource Unit in that letter. 12ls0 note the Arbiteator’s instructions to Fesrier
Hodgson Corporate Advisory in his letter of 18 August which was copied to you.
U _
Youre sinceraly
PINNOCK
OMBUDSMAN
“... providing induprondens, jurs, informuls speesly resvbusion of compinines.”
wirhliratiar \elecornmunications INGUSYy OMOUGSMaNn LId  ACK Us/ $34 14/
Websthe: www.lio.Com.su Bex 1R0AK Telephane (%) 9777 AT77
E-mpll:  lio@tia.com.su Collins Straet East factimile {0F) 9277 8797
Niliunsl Headquarters Melboutne Tel. Fraecall 1800 082 058
315 Exhipition Strest Melbourne Victotla 1000 Victoria 3000 Fax Frescail 1600 630 614
2009 aL1 o1l 1818 (426 ¢ 198 LTOT L6, 80/LT

sl n: b it bt it it A e, il e ol




Telecommunications
Industry
Ombugsman

John Pinnock
Ombudsman

Senate Environment, Recreation,
F ® Communications and the Arts Legislation
) - Committee

Statement by the Telecommunications
Industry Ombudsman, John Pinnock

26 September 1997
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 "Senate Environment; Recreation, Communications and the —

Arts Legislation Committee
Statement by the Telecommunications Industry Ombudsman,
John Pinnock
26 September 1997
The Committee’s proceedings on 24 June 1997 were concerned with administrative
problems revealed by Telstra’s handling of the COT (Casualties of Telstra) cases, and

tended to focus on individual cases.

-1 thought it might be of assistance to the Committee if I provided an assessment of the
COT Arbitration Procedures from my perspective as Administrator of the process,
focusing on the essential features, analysing any deficiencies and drawing some
conclusions and recommendations for the future,

Before doing so, however, it is appropriate to advise the Committes on the status of the
i Atbitations.

Four claims remain to be determined by the Arbitrators.

Lasié Telecopsfuumications, which is one part of he technical component of the Resource
Unit has withdrawn from the process as a result of a conflict, or perceived conflict, of -
interest, after being purchased from Pacific Star by Ericsson Australia, a major supplier of
equipment to Telstra, including equipment whose performance is central to some of the
claims. '

Mr Paul Howell remains as a technical adviser to the Resource Unit, but a decision will
have to be made by the Arbitrators as to whether to replace Lane Telecommunications and
if s0, who that replacement should be. The Arbitrators may also have to determine when
the conflict of interest arose, there being no consensus on this issue.

Iam consulting with three of the four Claimants as to a number of possible replacements,
but at the moment no agreement or consensus has beén reached.

At the time of Lane’s withdrawal one of the claims was very close to being determined,
while the second and third claims are at various stages. In one case, the Arbitrator has
already made a direction to refer information obtained to date to Mr Howell for
preliminary technical assessment.

Statement by the Telecommunications Industry Ombudsman, John Pinnock - 26 September 1997
]

k7




In the fourth matter, the claimanit has elected to proceed with the Arbitration on the basis
of Lane Telecommunications continuing as part of the Resource Unit. I expect this

Arbitration to be completed in the near future, with a Financial Evaluation Report to be
issued by the Resource Unit in the next week.

Turning to the process ttself, the COT (Casualties of Telstra) arbitration procedures were

designed to provide a means of resolving a number of outstanding claims which had
several common features; -

e the Claimants were all small business customers of Telstra;

o the businesses were hcavily dependent on their telephone service and/or other
telecommumications services;

¢ all claimed to have suffered substantial busmess losses as a result of Telstra’s
failure to provide a reasonable level of fault-free service and a failure to
properly record and investigate reports of a variety of faults characterised by
Telstra as ‘Difficult Network Faults’;

» although some Claimants had previously sought and been paid compensation
by Telstra, all of the claims had been outstanding for a long time.

Initially, the Fast Track Arbitration Procedure (FTAP) was developed to deal with claims
by Claimants described as the ‘original COT* or ‘COT 4’. This was followed by a Special
Arbitration Procedure (SAP) developed to handle claims by the remaining COT
Claimants.

Both procedures provided for the Telecommunications Industry-Gmbudsthan to actas
Administrator of the processes. Independent Arbitrators with the power to give directions
to the parties and to make a final determination of the claims were appointed by the

Administrator, either with the express consent and approval of, or after consultation with,
the Claimants.

The procedures also provided for the Administrator, upon the request of the Arbitrator, to
appoint an independent Resource Unit, comprised of expert technical and financial
components, to assist the Arbitrator in reaching his determination. Again, the components
of the Resource Unit were appointed either with the express consent and approval of, or
after consultation with, the various Claimants.

Finally, the procedures provided for the appointment of an independent Special Counsel
to advise the Administrator. In addition, a solicitor from the Special Counsel’s firm was
seconded on a full-time basis to the TIO to assist the Administrator.

All of these administrative costs of the arbitration procedures, with the exception of the
Administrator’s time, were to be met by Telstra.

Statement by the Telecommunications Industry Ombudsman, John Pinnock - 26 September 1997
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Subsequently, a ‘third gencration’ procedure known as the Standard Arbitration Rules
(SAR) was developed by the TIO, in consultation with Telstra, Optus and Vodafone, and
approved by AUSTEL, to deal with any future cases which would otherwise involve
claims for compensation, beyond the usual powers of the TIO to make binding
Determinations or Recommendations. Most of the features of the Standard Arbitration
Rules are derived from and in common with the earlier procedures,

The FTAP and SAP required the Claimants #nd Telstra to maintain confidentiality asto *
the proceedings. However, under the rules of the FTAP the ‘original COT" Claimants
were entitled to discuss their respective proceedings and claims with each other.

Where the rules of the FTAP, and the SAP were silent, the proceedings were t0 be
govemed by the Victorian Commercial Arbitration Act, 1984. This provides that an
Award by the Arbitrator is registerable as an order of the Victorian Supreme Court. The
Act also confers a limited right of appeal against any Award by the Arbitrator.

The FTAP and SAP had amongst their objectives that they were to:

¢ be non-legalistic;

e operate in accordance with the principles of natural justice (procedural
faimness); and '

o allow the Arbitrator to relax certain rules of law or evidence.
The procedures required that:

'« a claimant was to lodge a written Claim;

. Telst:awastolodgeawﬁttenDefemeinrwponse;

o the claimant was to lodge a Reply to the Defence.

Time limits were set for each of these steps, although these could be varied by Direction
of the Arbitrator, upon request of either party.

The Arbitrator also had a specific power to order a party to produce documents to the
other party, upon request by the other party.

Evidence was to be supported by Statutory Declaration and although provision was made
for evidence to be given on oath during an oral hearing ordered at the discretion of the
Arbitrator, cross-examination of parties or witnesses was not permitted.

When Claim, Defence and Reply documents had been lodged, the Resource Unitcould be .
formally appointed to review the issues, carry out any necessary site inspections and other
investigations and to prepare separate Technical and Financial Evaluation Reports, in that

Statement by the Tdlecommunications Industry Ombudsman, John Pinnock - 26 Septemb_cr 1997
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S _yordcr , for the Arbitrator. The Arbitrator was required to provide these reports to the
parties for comment and submissions. :

At the completion of these stages, the Arbitrator would make a determination and Award.

Those are the salient features of the process.

The procedures as devéloped, envisaged a number of benefits both for the Claimants and
for Telstra. From the point of view of the Claimants, the benefits were to be:

¢ g fast, non-legalistic, procedure, operating in accordance with natural justice to
produce a fair outcome;

¢ all administrative costs were to be borne by Telstra; _
e strict rules of evidence and of law were relaxed, in favour of the Claimants.

.‘

From Telstra’s point of view the benefits were:

o finality and certainty in the determinstion of the Claims, as opposed to the
uncertainties of other methods of resolution such as mediation or negotiated
settlements which had already occurred with some of the COT cases

» confidentiality of the process.

Experience has shown that not all of these benefits have materialised. In my view,
however, one of the potential deficiencies should have been obvious from, the outset.

This deficiency revolves around the vexed question of the best method of enabling the %
Claimants to obtain documents held by Telstra. In the process leading up to the

development of the Arbitration procedures, the Claimants were told that documents would ¢
be made available under the Freedom of Information Act.

. The Commonwealth Ombudsman has reported on the problems encountered by Claimants
in using the FOI process and I won’t reiterate her findings. For present purposes, it is
enough to say that the process was always going to be problematic, chiefly for three
rcasons. ‘

\ Fﬁstly, the Arbitrator had no control over the process, because it was conducted outside
the ambit of the Arbitration Procedures, ‘

Secondly, in providing dodnnents, Telstra was entitled to rely on exemptions under the l
FOI Act. This often resulted in the Claimants receiving documents which were difficult
to understand, because information had been deleted.

Statermem by the Telecommunications Industry Ombudsman, John Pinnock « 26 Seplember 1997 .
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In contrast, the Claimants could have sought access to documents under the Arbitration
Procedures. Provided that documents were relevant the Arbitrator could have directed
Telstra to produce the documents without deletions. The Arbitrator could also have
directed Telstra to produce documents to him for inspection, in order to determine any
argument as to relevance. However, the Claimants would have been bound by the
confidentiality provisions of the Arbitration Procedures in relation to documents provided
to them in this way. .
Thirdly, the FOI process as administered by Telstra was extremely slow and this
contributed to much, but not all, of the delay in some Claimants prosecuting their claims.

As to the lessons learnt from experience, while Arbitration is inherently a legal or quasi- -
legal process, Telstra’s approach to the COT Arbitrations was clearly one which was
excessively legalistic. In many instances it made voluminous requests for further and
better particulars of the legal basis of a Claimant’s case when it was ina much better

* position to judge this issue than almost all the Claimants.

Since my appointment as Telecommunications Industry Ombudsman, my public
comments on this aspect have been recorded in the Annual Reports of the TIO, and
through the medium of AUSTEL’s quarterly reports, on Telstra’s implementation of the
recommendations flowing from AUSTEL’s original COT Report.

One consequence of Telstra’s approach was that the Claimants tried not only to match
their opponent’s legal resources, but also felt it necessary to engage their own technical
and financial experts. This was a significant expense for the Claimants because these
costs were not ‘administrative ¢osts’ of the Arbitration Procedures, and thpse Procedures
made no provision for the paymrent of a Claimant’s iegal or other costs where the
Claimant received an Award in his or her favour.

Although this deficiency has been largely remedied by Telstra agreeing to contribute to a
successful Claimant’s reasonable costs, by way of an ex gratia payment, the absence of
such a guarantee in the Arbitration Procedures was a deficiency.

Next, there have been significant delays, over and above those delays associated with the
FOI process in bringing the Arbitrations to completion. In some cases these delays have

- ¢been due to Claimants being unable to provide information to substantiate their business
losses. '

These delays have been exacerbated by the extensive arguments by both sides as to the
accuracy and merits of the Technical Evaluation and Financial Evaluation Reports
\ produced by the Resource Unit.

Finally, as I have remarked previously, the Arbitrations have been bedevilled by the
inability of the parties to treat the disputes as matters of a commercial nature and o put

Statement by the Telecommunications [ndustry Ombudsman, John Pinnock - 26 September 1997




behmd them the aﬂmosphere of mutual suspu-:_xdl_; and mxstmst that had buﬂt up overa long
period of time.

An objective and dispassionate analysis of the Arbitration Procedures must, however,
recognise that the Claimants have benefited from certain aspects of the process.

First, the Claimants under the FTAP had the significant benefit of Telstra effectively
waiving any statutory immunity it may have otherwise beén able to plead in legal
Hings. .

In particular, Clause 10.1 of the FTAP provides:

In relation to Telecom’s liability, if any, to compensate for any demonstrated loss
on the part of the Claimant, the Arbitrator wilk:

® 10.1.1.3 recommend whether, notwithstanding that in respect of a
' period or periods that Telecom Australia is not strictly liable
or has no obligation to pay, due to a statutory immunity
covering that period or periods, Telecom Australia should,
having regard to all the circumstances relevant to the
Claimant's claim, pay an amount in respect of such a period
4 or periods and, if so, what amount.

Clause 13 of the FTAP provides:

Telecom commits in advance to implementing any recommendauqns made by the
- Arbitrator pursuant to'sub Glamse 10.1:1.3.

. o)

Secondly, the Claimants under both the FTAP and SAP had the general benefit of the
relaxation of rules of law.

. In particular, Clause 7.1.1 of the SAP provides:
In relation to loss the Arbitrator will make a determination:

7.1.1.3 T~ giving due regard to the normal rules of evidence and legal
princlp!es relaung to causatlon, Mwm




Although one must be cautious in assessing their effect, these provisions may have been
the difference between Claimants succeeding under the Arbitration Procedures, where
they might have otherwise failed, or failed in relation to parts of their claims, if they had
litigated the matters. '

" Based on the above analysis, if the Standard Arbitration Rules are to be, and are seen to.bc
effective, changes clearly need to be made to the process.

Beforc-suggesﬁng any changes a number of matters need to be b;:me in mind. |

Firstly, the SAR were developed in consultation with Telstra, Optus and Vodafone to deal
with commercial disputes involving customers of those carriers. If the SAR are to be
geaerally available though the TIO, those and other new members of the TIO will have to
be consulted about any changes.

Secondly, the SAR have been developed to deal with commercial disputes involving small
business which have suffered losses due to faults or problems with their
telecommunication services. The procedure is not well suited to deal with other varietics
of disputes involving e.g. breaches of privacy, or other conduct unrelated to the provision
of telecommunication services.

Thirdly, in conformity with the concept of the TIO as an alternative dispute resolution
forum, neither a Claimant nor a member of the TTO can be forced to enter arbitration,
although Telstra was required to advise AUSTEL of any occasion when it,declined:to do
so. : '

The following changes to the SAR need to be considered:
L. Where Telstra is a party to the SAR, Claimants should be encouraged to obtain

relevant documents through the Arbitration process, rather than under FOI, thus
putting this matter under the control of the Arbitrator.

While a Claimant could not propetly bé required to give up rights under the FOI
Act, the Arbitrator.could ensure that documents were produced speedily.

In the case of a carrier other than Telstra, a Claimant would only be able to obtain
documents through the SAR.

2. Provision must be made for successful Claimants to recover their reasonable legal
and other costs.

3. The Resource Unit was intended to provide expert assistance to the Arbitrator.
The requirement that its reports were to be provided to the parties appears to have

Statement by the Telecommunications Industry Ombudsman, John Pinnock - 26 Septembes 1997
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been written into the arbitration procedures to meet the perceived mqummmts of
natural justice or procedural faimess. However, those principles do not
necessarily require this step.

Much time could be saved if the Resource Unit provided expest advice solely to

the Arbitrator, as occurs in other types of commercial arbitration where technical
expertise is made available to assist an Arbitrator,

4, The problem of excessive legalism is easy to identify but, given the nature of
Arbitration, much less easy to remedy.

One solution would be to prohibit the parties from making requests for further and
better particulars of any aspect of their respective cases. In the event of any

obvious ‘gap’ the Arbitrator would have a discretionary power to direct a party to
provide more material.

5. In general, the Arbitrator should have greater discretionary powers to control
delays which have otherwise been inherent in the process to date.

6. Above all, major disputes which might be candidates for Arbitration should be
identified at an early stage and a Claimant offered this option if the carrier
KLonsiders it appropriate.

Because of adverse i)excepﬁons about the Arbitration Procedures, only one dispute
has been dealt with under the SAR since that procedure was established.

1t is interesting to note that of the 43 Dispute cases finatised by the TIO in 1996-97
only 15 were the subject of a formal and binding determination or direction by the
Ombudsman,

The balance of 28 cases, which involved claims in excess of the TIO’s powers to
make a determination or recommendation, were resolved either by conciliation or
by mediation.

JOHN PINNOCK
TELECOMMUNICATIONS INDUSTRY OMBUDSMAN
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resolution by mediation or negotiation. In several cases settlements had already occurred
in the past with some of the CoT claimants, but had not achieved finality. The second
benefit was the confidentiality of the process as opposed to, for instance, litigation in open
court. The experience has shown that not all of these benefits have emerged or
materialised. ¢

In my view, there was one potential difficuity that should have been obvious from v
the outset. I do not make any apology for coming along to this committee and saying that
outright, because it should have been obvious, in my view, to the parties and everyone
involved from the beginning. This deficiency revolves around the vexed question of how
the claimants were to obtain, and the best method of obtaining, documents from Telstra
which were to assist them in the process. In the process leading up to the development of
the arbitration procedures—and I was not a party to that, but I know enough about it to be
able to say this—the claimants were told clearly that documents were to be made available
to them under the FOI Act. The Commonwe, moudsman has already reported on the
problems encountered by the claimants in that process, and I do not propose to reiterate
her findings.

Senator SCHACHT—Do you disagree with her ﬁnfiings?

Mr Pinnock—No. For present purposes, though, it is enough to say that the
process was always going to be problematic, chiefly for three reasons. Firstly, and perhaps

most signilicantly, the arbitator had no control over that process, because it was a process -
conducted entirely outside the ambit of the arbitration procedures. Secondly, in providing
documents Telstra was entitled to rely on whatever exemptions it might be entitled to
under the FOI Act, and this often resulted in claimants receiving documents, the flow of
which made them very difficult to understand. In some cases, there were obviously
excisions of information, In contrast to this, the claimants could have sought access to
documents on a regular basis under the arbitration procedures. Provided that those
documents were relevant, the arbitrator could have directed Telstra to produce those
documents without any deletions. If there was any argument as to the relevance of
documents, the arbitrator would have had the power to require their production and
inspection by him to make that determination in the first place. Thirdly, we know that the
FOI process as administered was extremely slow, and this contributed to much, but .
certainly not all, of the delay which the claimants encountered in prosecuting their claimgy
through the arbitration procedures.

With the benefit of hindsight, I will turn now to the lessons that are learnt from
experience of the process. Firstly, arbitration is inherently a legalistic or quasi-legalistic
procedure. It does not really matter how you might finetune any particular arbitration. It
has the normal attributes of a quasi-legal procedure, where you have parties opposing each
other with someone in the middle having to make a determination. Even having said that,
I am on record as saying that Telstra’s approach to the arbitrations was clearly one which
was excessively legalistic. For instance, in many instances it made voluminous requests for
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further and better particulars of the legal basis of claimants’ cases when in fact it was
probably in a much better position to judge those issues than almost any or all of the
claimants,

I'am on record as making some general remarks about that issue, both in the
reports through the TIO and through the medium of Austel’s quarterly reports on Telstra’s
implementation of its recommendations flowing from its original CoT report. One
consequence of Telstra’s approach was that the claimants tried not only to match their
opponent’s legal resources, but also felt it necessary to engage their own technical and l/
financial experts. This was a significant expense for the claimants because those costs
were not administrative costs of the arbitration procedures. Thase procedures, as we know,
made no provision for the payment of a claimant’s legal or other costs when the claimant ‘(
received an award in his or her favour. Although this deficiency has now largely been
remedied by Telstra agreeing to contribute to a successful claimant’s rez<onable COSts by
way of its ex gratia payment agreement which Mr Ward referred to, the absence in my
view of such a guarantee in the arbitration procedures at the outset was a deficiency.

Next, there have been significant delays over and above those delays associated
with the FOI process and, in some of those cases, some of those delays have been due not
to Telstra but to claimants being unable to provide the sort of information that was
required to substantiate their business losses. Those delays have also been exacerbated by,
extensive arguments by both sides, but particularly by the claimants, as to the accuracy
and merits of the technical evaluation and financial evaluation of reports produced by the
resource unit, so much so, I might say, that the resource unit has almost been in danger of
being drageed into the fray when the original intention of that process was for it to be
exclusively and really a matter for advice to the arbitrator. However, perhaps the most
El.ifﬁC_U_lch_l_gr_@_t_[@ has bedevilled the arbitrations almost from the beginning, was| ¢
the inability of the parties to treat these disputes as matters of a purely commercial nature
They simply were unable to put behind them the attitude of mutual suspicion and mistrust
that had built up over those years. It is natural but, nevertheless, it has been an issue
which has turned these arbitrations into mini-battles.

On an objective and dispassionate analysis in my view of the procedures, there are
nevertheless benefits that have been derived, particularly for the claimants, although I am
the first to admit that they do not necessarily agree with my view on these matters. [
should interpolate there that when we talk of the CoT payments it is a self-descriptor, and
beyond those common features that I mentioned earlier, in my view one cannot talk of the
claimants as a homogeneous group, They have very many different views onr a whole
range of issues, although I suppose ‘the CoT four—the original claimants with perhaps the
exception of one—do tend to feel some common cauge, I simply put that on record to
indicate that, with any proposition that is put forward by anyone who says, “Well the
CoTs say this’, I deal almost on a daily basis with various claimants saying to me, ‘We do
not agree with this; we do agree with that.’
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Commercial Arbitration Act 1984
Act No. 10167/1984

PART II—APPOINTMENT OF ARBITRATORSAND
UMPIRES

6. Presumption of single arbitrator
An arbitration agreement shall be taken to provide for
the appointment of a single arbitrator unless—
(a) the agreement otherwise provides; or
(b) the parties otherwise agree in writing.

7. Presumption as to joint appointment of arbitrator

Unless otherwise agreed in writing by the parties to the
arbitration agreement, an arbitrator who is to be
appointed for the purposes of an arbitration to be
conducted under an arbitration agreement shall be
jointly appointed by the parties to the agreement.

8. Default in the exercise of power to appoint an arbitrator

(1) Where a person who has a power to appoint an
arbitrator defaults in the exercise of that power, a party
to the relevant arbitration agreement may, by notice in
writing—

(a) require the person in default to exercise the power

within such period (not being a period of less than
seven days after service of the notice) as may be
specified in the notice; and

(b) propose that in default of that person so doing—

(i) a person named in the notice (“a default
nominee™) should be appointed to the office
in respect of which the power is exercisable;
or

(ii) specified arbitrators (being the arbitrators who °
have prior to the date of the notice been
appointed in relation to the arbitration) should

be the sole arbitrators in relation to the
arbitration.

(2) A notice under sub-section (1) (or, where appropriate, a

copy of the notice) must be served upon—

5
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P
Ing to w benefits—firstly under the fast-track arbitration 4
procedure, the claimants had the significant benefit of Telstra effectively waiving any
tutory i ity | ise been entitled to plead in legal proceedings. In

particular, clause 10(1) of that procedure provides that in relation to Telecom's liability—
the ability to compensate for any demonstrated loss on the part of the claimant—the
arbitrator would recommend whether, notwithstanding that in respect of a period or
periods that Telecom Australia was not strictly liable or had no obligation to pay due to a
statutory immunity covering those periods, nevertheless it should, having regard to all the
circumstances relevant to the claim, pay an amount in respect of such a period or periods
and, if so, what amount. Clause 13 of the same procedures stated that Telecom commits in
advance to implement any recommendations made by the arbitrator pursuant to that clause.

Secondly, under both the fast-track and special arbitration procedures, the claimants
had the general benefit of relaxation of rules of law and evidence which might have .
otherwise made it difficult for them to prove their claims. In particular, in the special
arbitration procedure, clause 7(11)(3) said that the arbitrator is to make a determination
giving due regard to the normal rules of evidence and legal principles relating to causation
subject to any relaxation which is required to enable the arbitrator to make a determination
on reasonable grounds as to the link between the claimants’ demonstrated loss and alleged
faults or problems in the claimants’ telephone service and to make reasonable inferences
based on such evidence as presented by the claimants and by Telstra. One has to be
cautious in assessing the effect of those particular provisions, but in some cases they may
well have been the difference between claimants succeeding under the arbitration -
procedures in obtaining an award where they might have otherwise failed or failed in
significant parts of their claim if they had been litigated in the normal amount.

My view, based on that analysis, in relation to the standard arbitration rules which
now exist, is that if they are not only to be effective but to be seen to be effective, then
some changes clearly need to be made.

Senator SCHACHT—Would they be the rules or notification?

Mr Pinnock—Both. The process should follow from the rules that the rules should
specifically spell out certain limitations and certain other provisions. But it is important
that this committee understand that the standard arbitration rules are not just rules
developed by the TIO in consultation with Telstra: they are rules which have been
developed in consultation with Telstra, Optus and Vodafone. Not only would those three
carriers have an interest if they were to, as it were, sign up to any amendments to those
rules, but there may well be other newer members of the TIO who will also want an
opportunity, if they were to be expected to commit to those rules, to also be involved in
any review of them.

The other point I want to make clear to the committee is that the arbitration
rules—whether it is the first, the second or the now existing standard arbitration rules—
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Senator BOSWELL—Could Mrs Garms make a request?

Mr Pinnock—Could she?

Senator BOSWELL—Yes. Could she or Mr Schorer make a request?
Mr Pinnock—Mrs Garms could no longer make a request.

Senator BOSWELL—Could Mr Schorer make a request that he wants disclosure
of the documents? :

Mr Pinnock—Yes. As long as he can say, ‘I want the arbitrator to order Telstra to
produce documents relevant to my arbitration’, he is entitled to make such an application._
It would have to have some degree of specificity, obviously. The arbitrator is not going to
be able, with confidence, to make an order that Telstra produce all relevant documents.
One would need some boundaries to the request. However, the power has always been
there. I might say, Senator, that in the early days when Mr Schorer and I were discussing
this matter, we clashed very much on this point.

¥

Senator BOSWELL—In what way?

Mr Pinnock—I put to Mr Schorer precisely what I put to the Senate committee
today about the deficiencies of the FOI process. I said that I was of the very strong .view
that applications for documents ought to be made under the arbitration procedures and,
equally forcefully, Mr Schorer put to me that the CoTs had always been promised by all
concerned that access to documents would be made and that the best way to do that-was
under FOI. ‘

Senator SCHACHT—I ask Mr Wynack: with all the requests that you have made
to Telstra on FOI, have you felt that there has been any deficiency in your powers, even
though it may be a belated process, to finally get the information that you need?

Mr Wynack—I do not believe that there is any deficiency in our powers. I think
that our extremely limited resources have limited the processes we can apply to
investigations. : :

Senator SCHACHTa—:-i can .undcfstand that, with the amount of paper that
apparently could be floating around.

Mr Wynack—Precisely.

Senator SCHACHT—So the main issue for you is the resources, if there are
60,000 pages. All members of the CoT cases and others have given you authority to act -
on their behalf to get the FOI matters completed; is that correct?
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Ref No: C/94/225

22 April 1957
&§TH FLOOK
L EARRSLL PLACE
CANBERRA ACT 2801
Mz John Armstrong AR ot
Telstra m..mu‘a
Level 38 oy oy
242 Exhibition Street TOLL FRER:
MELBCYURNE VIC 3000 1400 13 3057
FACSIMILE:
o8] 4y Y
Dear Mr Armstrong INTERNATIONAL
FACSIVILE:
Shafm2dy fA0%

- Irefer to your letter of 21 April 1997 to Mr Alan Smith concerning the
assessment of the amouinl of cumpensation payable to Mr Smith,

I note with coricern that you sent a copy of that lelter o the TIO, Please
informmeas soon as possible why you have made the TIO-privy to what 1
understood to be a confidential process involving Me Morgan, Telstra, Mr
Smith and the Ombudsman. Please also inform me of the extent to which
Teistra has involved the TIO in this process.

Thave sent copies of this letter to My Morgan and to Mr Smith.

Yours sincerely
P ﬁg' g S

Ibhn Wynack
Director of Investigations

-
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. ||SENATOR CHRIS SCHACHT
- - || SHADOW MINISTER FoR COMMUNICATIONS

| Suite 51 31, Parfiament House, Canberra
‘ th(oﬁ)zwasu sz:.(DG)Z‘?‘?SIZl

| FACSIMILE MESSAGE
| TO:  Senator Ron Boswell
: FAX: 3246
) FROM: Jeany Fox L
DATE: 23 October 1057 | '-'

PAGES (inc!. cover sheet): 5

MESSAGE:

Further revised draff Terms of Reference foliow for your consideration. Please

feel frec to call me or Chrisifyoumxﬂdlﬁcensto:!plain any of the new
amendments,
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TRSHAAND COT/COT RELATED CASES

Working Party Terms of Reference

(Draft prepared for Senators Schacht apd Tierney - 22 October 1997 8.50 pm)

Partl: The Working Party is to be chaired by a representative of the
Commonwealth Ombudsizan's Office

Part2: List of Documents

. 1. The Working Party must develop z list (“List™) of all documsnts which:
. wmmicwcdby?:lsnainth:comscofpmpmﬁonofimd:fmcc;

* were brought ino existence after Telstra prepared its defence, but which would

In the opinion of Telstra’s solicitors have been reviewed by Telstra if it were
preparing its defence today; or

* wezre lost or d=strov=d before Telsma prepared its defence, but which would in
the opiniop of Teiswa's solicitors have baen reviewed by Telstra if they had
~ been in existence at the time Telstra was preparing its defence,
including documents in relation 1o
{a) the:
. * arbimation casss
® responses io mau:sts under FOI; and
* appeals in respect of cases already decided

described in Schedule A 10 these terms of reference.

Such arbitration cases, FOI requests, appeals, cases and issues are known in
these terms of reference s “Proceedines”

(b} if the Working Party becomes aware of relevant cases additional to those
fisted ip the Schedule, or relevant documents, the Working Party will
advise the Senate Environment, Recreation, Communication and the Arts
Legislation Committee in writing of these cases or documents and the
reasons why the Working Party considers they are relevant. The Working

Party will not proceed with any investigation of such additional cases or
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2. Tthistmustbcsomdintoscpms:cﬁons,soﬂ:ataﬂ dozumsnts in refation to a
particular party 10 lh:Pmcccdmgs(“Parqr“)mcomaimdinmsccﬁm of the

‘_'). 3. Telswa must provide written advice, in respeet of each Party, identifying the _

ncmorkmnﬂwodswhichwmusedbyhlsuatosavicembusin:sstdcphone p

ssrvice of that Party. ' . Wt

4. The List must clearly distinguish between
* documents which refer to service difficulties, problems and faults of Telstra’s
network, or of 2 Panty's business 1elephone services; and
* documents which do not so refar,

5. The List must clearly distinpuish berween
* dotumsnts which were provided by Telstra to a Pamy befors 26 September 1997

e documents which were provided by Telstra to a Pamty on ar afier 26 September

1997 and
* documents which have not been provided by Telstrato a Party,

. 6. The List must clearly distinguish betwesn
"y * documents which Telsira claims are povileged:
- * doctments which Telstra claims are confidential; and
* documents which Telstra doss Dot claim are privileged or confidential.

INSERT NEW PARA: Teistro musi provide a statutory declaration made bya
Senior solicitor empioved by Teistra, whose responsibilities include
management of the CoT cases, declaring that Telstra has made all necessary
inguiries of its employees and agents 1o establish that all documents faliing
within these Terms of. Reference have now been identified in the List in the
manner required by these Terms of Reference. '
7. Where Telstra claims that a document is privileged or coniidenual, the description
of that document in the List must include & saiement of the basis on which Telstra
clairms that stats for the document. -

8. Telstra must provide 2 statutory declaration, made by = senior solicitor empioved '
by Telsira, whose responsibilities include management of the CoT cases, Geclaring 3 / 8 ” |
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mmmrﬂpcciofaﬂﬂﬂcummsdcsuibedinthcliﬁWhiCthmﬁaimsm
privileged UfwnﬁdﬂnﬁaLTelmabeﬁevcsingoodfai&mﬁam}dngrmmblc
inqtmicsqfiaren;aioyzcsmdagmthmth:scdncms ought propetly to be
mgardzdaspﬁ%godmmnﬁknﬁ&andthcmasmsfartbﬂstmsmm

szt out in the List

9._Wh:r=adoammtwasiostmd=suo}mdb:fmhlmapmpmtdimd=fm,th:
description of that document in the List must describe the marmer in which the
document was lost or destroysd. ' _

Part 3: Other Sources of I._nfnrmaﬁon

1. The Worlking Party must mvesugatc whether there are avenuss ot yet explored by
Telstra 10 losate documznts which are relevant to the claim of a Party under a

Part 4: Report to the Senate Committes

I. The Working Party must Ieport 1o the Senate Committse regarding the maners with
charged under Parts | and 2 of these terms of reference. The Working

which it is
TEpont to the Senate Committee 1o later than Thursday, 27 November

Party is 1o
1997,

2. The Working Party must inciuds 1D jts report to the Senate Committes an
assessment of the processes used by Telstra in providing information to the Parties
and, if the Working Party considers it approprime, make rscommendations as to
additional or improved processes which should be adopted by Teistra.

- 3. The Woriing Party must incluge in jts report to the Senate Committes
recommendations as to whether:
® any documents described in the List should b= provided to the Parties
* documents which Telswa claims are privileped or confidential should be
provided to the Panies; :
* if the Working Party considers that docurnents described in ths List should be
pro\'idcdmtthartics,thctcmsanwhichﬁmscdncmncmshouldbcso

provided.

4. Any disagreement which cannot be resoived is to be advised to the Senate
Commitiee ip writine by the Chair of the Working Party.

ar
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SCHEDULE A

Arbitration of dispute between Telstra and Mr Bova.

Arbrwation of dispute between Telstra and Mr Plowrmam.

Arbitration ofdispm:bctme:}mandl\érSchmz.

Arbitration of dispute between Telstra znd Mr Dawsop.
App-.alpmmding;mgmﬂingtheawzrdinthcarbin'aﬁon of the dispine between
Telstra and Mrs Garms,

The proceedings indertaken by Mr Robert Bray.

The proceedings undertaken by Mr A Honper.

FREEDOM OF INFORMATION

Such proceedings as may have pasn commenced, or actions as may have been
lakep, under the Freedom of Information Act, to gain access 10 documents in the
posssssion of Telstra, by Mr Bova, : . ' . :
Such proceedings as may have besp commenced, or actions as may have besn
taken, under the Freedom of Information Act, to gain aceess to documents in the
possession of Telstra, by Mr Plowman, -

Such proceedings a5 may have been commenced, ar actions as may have besn
taken, under the Freedom of Information Act, to gain access to documents in the
possession of Telstra, by Mr Schorer, : :

Such proceedings as may have been commenced, or actions as may have been
taken, under the Freedom of Information Act, to pain access to documents in the
posszssion of Telstra, by Ms Garms,
Any matters of dispute concerning requests for documents under the Freedom
of Information Act by any person listed below in Schedule B, and by Mr

- Dawson, Mr Honner and Mr Bray at Schedule A.

UNRESOLVED MATTERS, INCLUDING THE AMOUNT OF SETTLEMENT
OFFERED OR PAID IN RESPECT OF PERSONS LISTED IN SCHEDULE B.

SCHEDULE B
Davis Smith, Alan Mr
Dixon Smith, Lorraine Ms
Dullard Trzeionka Mr
Gillan Mrs Tuczynski, John Mr
Holmes, ] F Mr & Mrs Tionper
Hynnipen Mr Vogt, Mervyn Mr
Love Wicgmann
Oidfield, Barbara Mrs Wolfe, Sandra Mrs

[Furtber details 1o be circnlated when available]
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TELSTRA AND COT/COT RELATED CASES

Working Party Terms of Reference - .

' (Draft prepared for Senators Schacht and Tiemey - 22 October 1997 8.50 pm)

Comment-Ann Garms on behalf of CoT!CoT Related Cases 23 October 1997 -10.20 am ’ =

L The Working Party must develop a list ("List") of all dacxmems' which:

» were reviewed by Telsira in the course of preparation of its defence:
¢ John Armstrong, Telstra Solicitor admitted at the first Working Party Meeting on 21

October 1997 that Telswa did not review documents requested by CoTs, but simply
refused access under Section 7 of the FOI Act. (Commercial activities-in competition) The

Ineeling was taped.

Telstra i mprcparmg their defence limited their responses to faults on the CoTs lines when the
problem was in the nerwork. Telstra did not review the Exchange and Network documents.
in preparing their defence, the Commonwealth Ombudsman reported on this fact.

Example:

The Tivoli complained on 6 August 1992 that no incoming calls could be received. Telstra in
their Defence stated that the Tivoli lines were tested and found to be within expected
perimeters, when in fact the whole Fortitude Valley Exchange had collapsed(outage)

Telsra admitted to the Commonwealth Ombudsman "...Telstrs informed me that the bulk
of the documents, viewed by Mrs Garms...were not available to Telstra's Defence team

prior te retrieval in late 1995" (Defence submitied December 1994)

Extract from pages - The Commonwealth Ombudsman Report-May 1996, Attachment 1.
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9. Yeou, from tisae 10 time I received complaints from foundation COTbmnhm. concerning

a wofmum including alleged non-vemplisuce with the ruieg ot the Faxt Track
Arbitrstion Procadures by Talsta aqd/or the Asbitrator and/or tha Technical and
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praseated by mMnudbyTﬂmmAwuﬁo.m
We Arbitrator is sble 1 conclude ou reascusbie grounds that
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Liability of Adminfstrator and A rbitrator
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Appointment

1.1 The background to my appointment as arbitrator in this matter is as follows:

@ on 18 November 1993, Mr J R Holmes, Corporate Secretary of Telecom,
executed a document described as the “Fast-Track Settlement Proposal”
on behalf of Telecom;

(b)  on 23 November 1993, the Fast-Track Settlement Proposal was signed
by Graham Schorer on behalf of four persons describing themselves as
“COT Cases";

Y (©  COT is an acronym for “Casualties of Telecom”;

() the claimant was one of the four COT Case members to whom the Fast-
Track Settlement Proposal applied;

(e paragraph 2(b) of the Fast-Track Settlement Proposal provided for the
appointment of an assessor, nominated by the Telecommunications
Industry Ombudsman, to conduct a review of the entitlement of each of
the four COT Case members to compensation from Telecom;

® on 17 January 1994 I was appointed assessor by the
Telecommunications Industry Ombudsman;

(®  1recommended to the parties that my functions could most effectively
be discharged if the assessment process took the form of an
arbitration;

—~ (h)  at my request, an arbitration agreement was prepared by Mr (now
Judge) Frank Shelton of Messrs Minter Ellison and settled by Messrs
Minter Ellison in consultation with me, Telecom and the four COT Case
members concerned;

()~  Telecom and the claimant executed the arbitration agreement, titled the
“Fast-Track’ Arbitration Procedure” on 21 April 1994.

1.2 Neither party has challenged the validity of my appointment.
2. Procedure

2.1  For the record, I make the following observations about the conduct of the
arbitration:

@ clause 7 of the arbitratiori agreement provided for the submission of a
claim by the claimant within 4 weeks, the submission of a defence by
Telecom within 4 weeks of receipt of the claim and the submission of a
reply by the claimant within 4 weeks of receipt of the defence;

320
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! TIVOL] CABARET AND EBAR PHONE NO. : B7 32571583 ‘
FROM 17011 87 R0M 13:18 BaY ¢y @ 2773848 SENATOR R BOSWELL Biuas

Question 9 from Senator Boswell to My Pinnock:

R complied witk by
ical and Accounting Resource
Units. Who made these complaints and if ¢o

what were the natures of ke
individual complyints and the action taken by you in response to thess
complainta, ’ '

Answer from Mr Pianock (24 Quivber 1997

Yes, from time to time I roceived vowpialnts from foundarion CoT mernbers,

concermng a range of matters, inchuding alleged non-compliance with the rules
of the Fagt track Arbitration Procedures by Telstra and/or the Arbitrator and/or
the Technica! and Accounting Resource Unit, Ideatifying individuals instances
of complaints and detailing the respouse taken will require a huge amount of
administrative resources in searcking TIO files. Please advise me whether the

Committee requires the undertaking of this work and ity relevance 10 the
Committee's inquiry.




Our Ref: 3563.do¢

21 November, 1987

Attention: MrWR

Hunt's Sollcitors

Hunt

Level 3, 368 Lonsadale Street
Melbourne VIC 3000,
By facsimile: 9870 6598.

Dear Mr Hunt,

Re: Telstra and TIO.

©@LDEN

TELEPHONE (03) 9287 7099

FAX [03) 9287 7001

493-495 QUEENSBERRY STREET
NORTH MELBOURNE VICTORIA 3051
PO. BOX 313 NORTH MELBOURNE 3051

Enclosed Is a copy of the Preferred Rules of Arbitration Telstra provided to the then T1O, Mr
Warwick Smith, on or before 12 January 1994, entitled "Telstra Corporation Limited - ‘Fast
Track' Proposed Rules of Arbitration®, plus an interesting letter.

When | have the time, | am going to check the Clauses and wordings of this document

against the Clauses and wording contained in:-

1. the arbitration process mentioned in the AUSTEL letter of 18 November 1993 to Garms,
Gillan, Smith and Schorer;

5 the "Draft” of the Fast Track Arbitration Procedure (FTAP) allegedly drafted by Sheldon
of Minter Ellison forwarded to the C.0.T.s in early February 1994,

3. the Final Draft of the Fast Track Arbitration Procedure.

When | have done so, | will be in touch to discuss my findings and optlo:s.

Rega

aham Schorer

Wd2z2:1p@8 26. T2 AON
10°d TTO°ON 8T:ST
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26 November, 1997 : TELEPHONE (03) 9287 7099

Our Ref: 3571.doc

Attention: Mr John Pinnock FAX (03) 9287 7001
Telecommunications Industry Ombudsman
Telecommunications Industry Ombudsman’s Office

321 Exhibition Street Nommﬁgﬁogggzﬂvs‘%afm gggg{
Melbourne VIC 3000, PO. BOX 313 NORTH MELBOURNE 3051

By facsimile: 9277 8797.

Dear Mr Pinnock,

Re: Dr Hughes’ transfer of practice to Blake Dawson Waldron creating potential
conflict of Interest.

|

|

't | refer to our discussion on Tuesday, 25 November 1997 regarding the outcome of your
| investigation into and inquirles made of Blake Dawson Waldron regarding their existing
|

|

relationship with Telstra.

| agree with your opinion that Blake Dawson Waldron's decigion not to respond to your
inquiries can only be taken as a silent acknowledgment that there is a real conflict of interest
in one of its members being the Arbitrator in arbitrations involving its client, Telstra.

i In order to protect my self interest, | can no longer support Dr Hughes being the Arbitrator in
my arbitration against Telstra.

| want to make it abundantly clear my refusal to continue to support Dr Hughes as being the
! Arbitrator in no way is to be taken as a reflection on Dr Hughes' personal integrity.

| As my arbitration has been declared, in effect, a “mistrial’, and the offer of professional
- mediation is on the Agenda, | agree to meet with you and Telstra on Tuesday, 2 December

1997 to discuss this and the fali back positions to be adopted if it, for any reason, fails to
produce resolution.

i Please telephone me if you have any queries in the meantime.

- Yours sincerely,
Graham Schorer
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