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Casualties of Telstra (COT)

Background and Information for Minister's Office

1. First Appearance

Ann Garms first approached AUSTEL in July 1992. Other complaints then followed.
Mos} of the complaints had a history. History included: court action, COT members
contacting Telecommunications Industry Ombudsman (TIO) and police.

Theoriginal 5 COT cases were brought to AUSTEL's attention in Angust 1992,
Teistrs (Telecom) Acticn

Telstra accepted the recommendations of the Telecommunications Industry Regulator,

AUSTEL, to participate in an independent arbitration process administered by the

TIO for claims to be assessed, “

¢ Eight claims cost Telstra $1.74 million.

¢ Teistra agreed to pay an ex gratia reimbursement of claimants’ costs in December
1996, at the completion of claim process. This was not a requirernent of Telstra. -

¢ $51.2 million was provided to the TIO to be distributed among claimants who
received compensation. '

¢ Telstra was investigated by the Commonwealth Ombudsman Office for lack of
responsiveness in providing information to COT claimants under the Freedom of
Information Act (FOT).

AUSTEL Action

¢ The objective of AUSTEL was to determine whether there was any substance to
the COT complaints in relation to the service and treatment received from Telstra.

¢ In relation to their complaints, AUSTEL was to determine the causes of their
problems, natuve of problems and to recommend measures 10 rectify the problems,
such as advising ways to gain compensation.

¢ Sec attachment B for “Terms of Reference for an Independent Assessment”.

TIO Action

,mm ISR GEVEIOpEd DY
AUSTEL, Telstra and the COT membexs.

¢ The TIO appointed an independent Arbitrator, Dr Gordon Hughes to arbitrate the
cases.
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Rmﬁnm&wmm:mmamdmebmmmmn
and (0 also refer customers to the T10. '

) Md]mmﬁmamﬁiqﬁlywofm-mm
regarding the services that Telstra provided,

¢ Ensure that all fhults were recorded.

. mmMofammmofthwmm

’ mmmm.mmﬁmmmmm
pﬂdofﬂuu@m%qﬁmmﬂ.mﬂnormﬁmﬁqm
Telstra conclusion.

¢ Retain record of fanits for S years.

B m&mﬁamﬁmlmmwyiflhhm'tmﬁﬁednmmwmn
-wiﬂdﬁnu.itisw-hmdnﬁwmmmdofm&r
resolution.

3 ammmmof&mmwmmmwofm
within 3.6 months and for it 1 be completed within 12 months.

¢ Devise plans 10 reduce the timeframes for fixing faults and to inform customers
accordingly.

¢ Advise customers of outcome of monitoringftesting faults and to state limitations
of its monitoring/testing regime.

& -mammﬂdidn’tmtbumwwmblunmmimbefm
cause of fauit was found.

@ Mﬂmmmmwummmwgm

¢ Ensure staff gave completed reports to third parties involved in resolution of
faults,

¢ Provide & more timely response 1 FOI requests. *)
¢ Rnﬁuapmlevd:ofmmnmifﬂnmhdimdwdl@
Tepresentatives.
¢ Resolve outstanding compensation claims ss quickly as possible.
¢ Describe payments made in settiement of claims, by customers with faults, as

: "‘W‘ Sy S S

Apologise to cemmAfOTNOICE e G Ny
) e :
¢ Advise all customers by bill insert if voice monitoring was to occur for
maintenance of services.

¢ Reinforee policies and procedures by specific retraining of relevant staff.
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1. Seaste Parliamentary Committees

Legislation Committee established « Working Party (WP},

Background of Working Party

@ Thslugpmuofwwnmhuwwdudiﬁwhy
experienced by individuals in identifying specific areas or subjects that wouid
facilitate a search under FOI:

¢ The difficulty experienced by laymen in understanding the documents provided
mdme_mamysmrydummmc&dﬁm
comprehension of documenis received: and

¢ ma:mmmmnmmuquimdocmmmmmmwemm
without incurring unnecessary expense.

TMCWMT&M&W:!&#&MME&
‘mofiumﬁmofiude&miumhﬁunmmmﬂbhuﬁm-m.
-mhmmﬂcﬂnﬂmﬂshmo{mmm. The
requested documentation was 1o include Excel files and any other relevan documents
that:trlnlimehndmzbmmdunilﬁkhtheabuve-puﬁu.

‘thomminee.meakedemwmt party, comprising 3
representative from Telstra, two representatives from and a representative from
the Commonwealth Ombudsman’s office.

_—— g b - i —— —— Lt 2k i -

———— e s e es e - - e ———— A, .

The WP comprised of two COT representatives, naTelstra 5. 4]
representative, Mrmm;dﬂacmr.apmmwby&t
Commonweaith Ombudsman. The Ombudsman nominated Mr Wynsek.

Objective
mWPmuuHhhdwmnbdnCmﬁnuwsmiﬁdmm
Teistra and COT/related COT cases. The main objectives were 10:
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i. Develop a list of documents 0 be sorted into specific categories, and o
provide specified information;

2. Investigate whether there were avenues not explored by Telstrs to locats
documents;

3. Report to the Committes;

¢ To follow | and 2 above: |

¢ To_p:ovidcmmmofﬂsmmﬁbyhhminmgmﬁim
of information to the Parties and to make recommendations as to
additional or improved processes which Telstrs would adopt:

& Tommmmwmmukmwnm
Parties;

5 Toded&ﬂsﬂuanydmm?dm:haddﬁmﬁpﬁﬁlmdor
confidential should be provided to the Parties; and

% Rmyofﬂu?emmm&mv&dmdmmm.

3. Original COT Members Complaint Q

mw-m-wm:mmwmw,mmmm but at
the other end, no ring tone was heard.

Bmu&mm—whmam!hdhﬂdum:ﬁu.huﬂnmmbmmﬂ:nnnu
the premises was not in use,

Call drop out — when a call was successful, but during the call or when the call was
first picked up, call was disconnected.

MMM-mmmmmnmmm
mmmmmmammmmwumum

i s call was received and the main line was busy the system would search for a free ;
line. With these businesses, the calls were only able to get through if the maia ling Q
was made busy.

Original Members

- Mr Alan Smiith, Cape Bridgewates Holiday Camp - Cape Bridgowater, Victoeia .. _____

Mrs Attn Garms, Tivoli Restaurant - Fortitude Valley, Queensiand

P .~

History

¢ Operated the Cape Bridgewater Holiday Camp, in Cape Bridgewater, Victoria.
¢ Reported preblems with his telephone system from 1992
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¢ Sunu{theFmeckSeulmeumeedminIWmedﬁm&uhtm

¢ Entered the Fast Track Arbitration Procedure (FTAP) in November (994, which
mmﬂmﬁmﬂmtwtdnaninHw 1995, Alteged that
mwmhmmudbydﬁaninFDimﬂmbmi

¢ Tried to sell his business in mid lws.bmmumhht‘olell.duewenm
telephone problems.

Ann Garmy:

¢ Owned the Tivoli Theatre Restaurant in Fortirude Vailey, QLD.

¢ Reported telephone problems from 1984, Complaint: no ring received, call drop
out, “busy” tone when not busy.

® Telstra offered 2 ex gratia payments, one in January (993 and the other June 1993,
both were refused.

¢ Began Fast Track Settlement Procedure in November 1993 which ceased 6
moaths later.

¢ Entered the FTAP in November 1994,

¢ The Commonwealth Ombudsman rejessed 2 report in May 1996 supporting Ms
Garms claims against Telstra's handling of her FO! applications, which included
lengthy delays.

¢ The Ombudsman mndeawmmnaﬁaianthawaapayMsCm
compensation for these delays. Telstra advised the Ombudsman that it would
liaise with the Ombudsman regarding the compensation.

¢ Ms Garms made a claim for compensation in November 1996,

¢ Award determined August 1996,

¢ Was awarded $600,000 (which she appesied 10 the Supreme Cownt of Victoria snd
lost).

¢ Was awarded $237,420.49 from the TIO for ‘reasonable costs’ - ses Attachment
A

¢ Owned a courier service called

¢ Complained of service difficulties for over six years.

¢ Purchased a Flexitel in 1987, He then complained of metwork and other problems
associated with the Flexitel.

* An extensive network investigation was conducted at the time of complaints S ¥
(1987-1989). Telstra identifiad some congestion which wis-immedistely fined - ... .

* A claim was made under Trade Praciices Act for compensation tolling B
was settled by payment into court without admission of liability by Telstra on 30
March 1993. The amount was settied on the advice from

¢ The amount was less than the

chese to accept the offer without further negotiation.

¢ Owned the business - S -+
¢ Had problems of coanection of calls,

G: Communication/Telecommunications Telecom Competition & Consumer/ | cpp/Cesualiies of 7
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¢ Owned the in Melbourne. =
¢ Had problems with connection of calls,

Later COT Members
Ross Plawman (RBentincle Private
Swy
4. Internsl Action by Telstra
DCClmphdl(GmupMm;ingDimﬂorofCommﬂﬁlluﬁCﬂmﬁna}mb .)
1 16 September 1992. In that letter he stated: Siﬁ"
-\

I ThalTelsmmededtommqnieklyloﬁnlﬁnthepmblmexpuiMhylhe
COT members so that the problems could be rectified.

b 2 Q\mﬁonndmemmiﬁzyofﬁhmmvidm;mplemmmcm
m&uht&ﬁrh&m(«apﬁdof!ﬁ&nmmmm
first hand.

3 Qusﬁonedthciduofﬁn;upmdingqﬁmmdlﬁu&bmim
mnmmum-mmuymmimmwfmofuchmpﬁuﬂ
num

4. Telstra would also make test calls from various locations from the businesses to
mif&emmpﬁmafmm&umm&bmymm.muidmdﬁd
and corrected.

- Summcmmmmi&uowmm © another
exchange with the possibility of another number. This wonld require the members
tosixnnwaimofmychimfarbminmhmduemﬂumﬁuchmp. _
Telstra would als0 change the numbers in the Yeflow Pages as appropriste. 1t ()
wﬂdahamhtﬁmiﬂlywﬁmadvuﬁsmguuuumnuishmew
voice recording announcing the new number,

6. Telstra would endeavour to complete all investigations and rectify all probiems by
30 October 1992

8. [f an agreement could not be reached, Telstra would request Austel to appoiat an
independent arbitrator to resolve the conflicl.

9. Telstra would aim to have ali situstions involving all five members resolved
completely by 30 November 1992,

IR Holmes (Corporate Secretary, from Australian and Overseas Telecommunications
Corporation, AOTC) sent a letter on | | March 1993 1o Ms Garms and
regarding & propasal for an independent assessment for their loss of business. The
letter offered two options, which are:

Gu/Communication/ Telecommurucations/Telecom Competition & Consarses/] cpp/Casualties of £
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l. To have an independent assessment conducted. The dissdvantage is that the
process could take & long time.

2. For Telstra 1o provide a direct compensation setflement. The sdvaniage is & quick
settiement, but no consideration by a third party, nor any guarantee of a mutually
satisfactory outcoms.

Telstra believed that it had done everything possible for & fair outcome and that
Telstra had exhausted all efforts 10 resolve the situation.

Telstra’s Term of Reference for An Independent Assessment

In order to seck resalution in the matter of complaints by two individnel members of
Casualties of Telstra (COT), being Mrs Garms and T
Telstra and the Claimants have agreed to refer the complaints to an Indepeadent
Assessor for consideration. The Claimant's allegations shall be treated on an
individual basé

s 4l

The independent Assessor to be appointed shall be a person who is acceptable to both
AOTC and the Claimants. in this respect, the parties agree to approach the President
of the Law Society of Queensiand.

meochhumﬁ;rﬁuwmmuu follows:

¢ The independent Assessor shall initially establish whether fauits existed in the
WWMN&:MMMM«MMM&E
losses to their individual businesses, the financial damage (if any) 1o the
businesses caused by those faults and a rezsonsble amount of compeasation for
such damage.

¢ Inestablishing whether faults existed, the Independent Assessor must also
establish the relevant dates at which certain faults are alleged to have occurred,

@« The independent Assessor shall determine the business losses of the Claimants
mmmuwmmmmmm-mmm
locations.

¢ In assessing loss and damage, the Independent Assessor must have regard to ail
relevant circumstances, including factual and legal circumstances. Og such
circumstance which must be considered is the applicability (if any) of AOTC’s
statutory immunity and the extent of Teistra's obligations in relation to the
operation of the public switchad network. Besring in mind any AOTC
imawnity, the Independent Assessor shall determine AOTC"s legal liability for

G/Communication’Telecommunications/Telecom Competition & Contumes/ |epp/Casnaities of &
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sny part of the compensation which he or she determines 18 being atteibuatiie to
network faults prior to | July 1991.

* The assessment should be completed as s00n s reasonably practicable as
determined by the Independent Assessor. In order to assist in the fimely conduct
ofmemnm.mcmdmmmy.mahmofam.
whatever consultants or other experts are reasonably necessary. However, any
WMmmMmlrheaMwnhﬂaWdhdM

and AOTC. '

* The Independent Assessor shall have access to all relevant records upod request,
and for this purpose, the Claimants authorise AOTC 10 make available all
information held by AOTC relsting to the Claimants. Each pasty shall comply
with all requests by the Independent Assessor with regard 10 all records end each
party shall have the right to put before the Independent Assessor any relevan
records. Further, each party shali have the right to call for relevant records from
any other party or third parties. ; 1)

¢ The costs in relation to the assessment shall be borne by AOTC, however, in the
event that the Independent Assessor finds that AOTC is lisble to pay s amount of
money 1o the Claimants, not greater than or equal 1o any sum previously offered
by AOTC to the Claimants before 31 January 1993, those smounts shall be
applied to the cost of the assessment and pzid to the Claimants, Inno
circumstances shall the Claimants be required to contribute to the costs of the
assessment.

¢ The Independent Assessor must provide full reasons for his/her findings in
writing. Such reasons and any subsequent sertiement between the parties shall
remain confidential between the Independent Assessor and parties.

¢ The findings of the independent Assessor shall be recommendatory only so far as
they reiate to matters of law, or so far as they involve & mixtore of fact and law,
and shal! be binding on the parties as 10 issues of fact.

¢ In the event that the parties adopt the findings of the Independent Assessor for the
purpase of resolving their dispute, such adaption shall be without any admission

of liability whatsoever, any payment of monies to the Claimanis shall be on an-ex

gratia basis and shall be in full discharge of all cleims which the Claimants may

- —— e — o . —— —— —— oo

- — — - e U ———— - e ————— ¢ ——
b gy e — i — s - — —— e

s Inthe event that the parties cannot reach an agresment based on the findings of
the Independent Assessor, there shall be no further negotiations between the
parties. Howevey, in relation to the findings of fact, and in so far as they may be
admissible in evidence, there shall be no impadiment to the Claimants using those
findings of fact in any subsequent legal proceedings.
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5. Compensatica

Amouals clsimed and reveived:
Claimant Chaim Settiement/Award
Sraith $3.4 million $320,000 '
S M
Garms (Appeal $8.1 million $600,000
Lodged)
Hyoninen $300,000 plus personal $33,000
Injusies
As at 12 August 1997 pending claims were:
o < "

Plowman $1.9 million loss of profits .
Date of Payment
Name: Daie Received:
Smith May 1995

S W\

6. Action of the Department

The Department wrote 2 letter to Alan Smith on 26 May 1997, which said:

“The TIO has sdvised that he has completed his tasks 23 the administrator in your
claim for compensation as a Casualties of Telstra (COT) case and has Rully
investigated the concerns you have raised with his office. [ understand that the TTIO

G: CommunicahonT slecommunications/Telecom Competition & Consumer/lepp/Caminitiss of |1
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bstbhfmmﬂmofwdﬁshawihbkmmmﬂmmmuh
further action. The TIO is an independent body, established by the industry to
investigate consumer and billing complaints and other matters that fall within its
jurisdiction. As such the Minister is unable to direct the TIO in those matters. Thank
you for bringing this matter to the Government's aniention however, we are unable to
provide any further advice on this matter.” (Copy of letter page 102. file P970431.)

7. Correspondence From Allan Smith

Alan Smith has written to the Minister on 6 January, 5, 10, 14, 186, 17, 18,22 sid 28
April, 6 and 23 May and 5 and 6 June, 8, 10, 11, wmmmymmmu
August 2002 regarding his arbitration process.

Main Issues

o That the T1O received documentsd evidence that the technical resource unit ()
was unlawfully ordered not to investigate the billing faults raised in his clsim
and that bis phone was disconnected after the arbitration process.

o Claims that 85% of his documents prove that the TIO aliowed Telstra to
disconnect his business phone lines.

s Alleges that Telstra introduced a “sticky™ substance to his TF 200 phone as a
way to disallow Teistra's involvement in the breakdown of his telephone
service and not petwerk problems.

¢ Believes that there was a problem with his billing in 1995 and also in January
1998 after his arbiteation.

s Claims that the Telecommunications Industry Ombudsman, John Pinnock isa
liar snd claims that he will not receive a fair response with his request for a
reassessment.

s Is wishing 10 put forward $30,000 for an independent iavestigation into his
evidence to be and the person 1o be appointed by the Minister's office.

» Believes that Teistra did not provide afl documents under the PO1 request and
that it until the end of the abitration process beld 40% of documents. L)

¢  That Telstra fraudulently manufactured the TF200 report, which was used in
its defence in the arbitralion process.

o s dissatisfied with the arbitrator Dr Gordon Hughes and believes he was
involved in a conspiracy with Telstra and the TIO.

mmmwmmmm RSN

mumwdmed

Correspondence to Treasury

Mr Alan Smith has sent facsimiles to the Treasury Depantmént on 8, 10, 14,15,21,23
and 30 July regarding his concems with the T1O and Telsira. All his correspondence
bas been immedistely forwarded to our Department. Mr Smith has raised the same
issues that be presented to the Minister.

GvCommonication/T elecommunications/Telecom Competition & Consumer/ L cpp/Casnalties of 12
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8. Attachment A: Background of COT Cases

The COT cases were a group of small business owners who claimad that inadequacies
in their telephone service over & prolonged period led to a decline in their business,
resulting in significant financisl dewriment. While some of the COT cases had
experienced faults o their telephone services for longer periods than others, they all
fell into memwofmﬂommapdmﬁmlmm&ulm ranging from three
to ten years. The most ﬁtqm!mmphintmkbatohcdlmgputy receiving & ring
tone whilst the complainant who was being called received no indication of the call,
Other compiaints were that a person who rang the complainant’s number would get 2
busy signal, or a “number disconnected” message, even though the complainsnt was
not on the phone and the phone was still connected,

In response, AUSTEL conducted a thorough investigation acd fssued & dstajled report
on 13 April 1994 with 41 recommendations. Telstrs inplemented most of the
significan! investigations. Recommendations were: change from analegue to digital;
provide a new system of arbitration and compensation; batter fault recording;
improved monitoring and testing procedures; bener complaint handling procedures,
and stricter privacy safeguards in relation to voice monitoring and recording.

An FTAP was developed for handling the claims of the original four COTS. As other
cases emerged in the course of AUSTEL's investigations, a further procedure was
developed 1o cover thase claims. This procedure, termed the ‘Special Asbitration
Rules', applied 1o the handling of the later COT cases. A third industry-based
procedure was later developed, called the Standard Arbitration Rules.

Telstra agreed 10 enter the arbitration process with 16 claimants, The TIO
administered the arbitration procedures. With agreement from the claimants, the TiO
appointed an independent Arbitrator to adjudicate the cases,

The procedures relied on Victorian law in refation to the arbitration of disputes. The
procedures allow decisions of the Arbitrator to be registered as an order of the
Victorian courts, therefore aftaining the standing of 4 court judgement and enabling
enforcement of the arbilration.

The arbitration procedures also provided for appeal to the Supreme Court of Victoria
on the grounds that the Acbitrator misdirected himvherself or that evidence presented
during asbitration was misleading. Such an sppeal had 10 be Jodged within 2} days of

- S o g
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9. Attachmest B: Procedure for Assessment of Claimants

t. The TIO acted as the Administrator for the Fast Track and Special Arbitration
Procedures. The TIO recognised that claimants incurred costs in excess than
originally anticipated.

2. Teistrm gave S1.2 million t0 the TIO to distribote o the claimants asa contribution S
to reasonable costs incurred during the arbitration process,

3. The cligible claimants were:

¢ Claimants who obtained an award in their favour

¢ Claimants whose arbitrations were still in process at the time the rules were
released,

4. Each claimant had to submit a claim for ‘reasonable costs’ 1o the TIO. Clzimants »*)
whose arbitration hadn't been finalised at the time the rules were released were to
submit a claim &rwﬂ'dmdy-immudmdmmmetwm-dmmeivedn
submit 2 claim for the total cost.

5. Resasonable costs included:

& L@mmumsmmmmuwmmsugmw
advice

E Teiqn!wmmdfumfor&mpmﬁonofmhninimandptmﬁng
their claim
6. Reasonable costs did not include:

¢ Allowence for claimants own time
¢ Allowance for costs incurred for FOI requests,

7. Theclaim had to be provided with receipts for the above reasonable costs. i)
8. The TIO assessed the reasonabie costs by:

¢ Regarding the principles relating to party/party costs with no allowance for
solicitor/client or SOLicifor &Ad own chemtcosls. . e
s 0 o 4 -Ensuring-that-a-total of $12-million was-svaitable for distribution to-ait- - g
claimants and the T1O was required to ensure that all claiments received an
equitabie portion of this sum in relation to their reasonable costs.
¢ Having assistance by a consultant.

9. Payment of reasonsble costs was released to the claimant within 14 days of the
TIO making the assessment. Payment was only given fo claimants who were
given an award.

GrACommumeation Telecommunications Telecom Competition & Consumee/ lcppiCanusitios of 14
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s mmmumwmoﬁmwonmmmmw
membm of the group (“the Claimanis™) have suffered [oss and damage to their

* Inao atiempt to avoid litigation, the Claimants snd Telsira have agreed, a the
cequest of Austel, (o refer each claim 1o an Inquiry Officer who will act as an
anmrw will be nominated by Austef in the event that Telstra and

person.
findings in relation to the legal liability of Telstra in relation to each claim, and the ; ")
quantum of such lisbility, ifany. The conduct of the inquiry by the Inquiry

Officer shall be subject to these Terms of Reference.

¢ ln order t0 assist in the conduct of the Inquiry, the Ingquiry Officer may have
reference to such legal, accounting, financial or other advice as he or she deems
necessary.

. Eachpmyshanbeﬁutomakenwdnenmbnﬁsimlo!hehquityomwh
relation to issues believed 1o be of relevance 1o the Inquiry,

. EuhﬁrﬂingntofwofthelnquiryOanMepmtoﬂmeof
Reference shall be binding upon Telstra and the Claimant and all decisions sha]]
remain confidential to Telstra, the rejevans Claimant, and Austel. For the
gvoidance of doubt, neiﬂmrpmyshallbeboundbymyﬁndin;masmmimby
the Inquiry Officer as to matters of law.

* Anacceptance by a Claimant of the Inquiry Officer's decision.as to an appropriate '«)
sum of compensatioa shall be subject to the execution of an appropriate Releage
and shall be without any admission of liability whatsoever on the part of Telstra.

s mminralaﬁonzothﬂml&rys{xﬂlbebmabdesm. [n the event that the

- ~Inqeiry Officer finds that Teistre is tiabte to pay e smonnt-of movey o or— - .
mmmwmmmmmu
2n attempt to settle any claim, the costs of the Inquiry shall be bomne by the
Claimant up to the value of the claim as determined by the nquiry.

¢ The findings of the Inquiry Officer shall be effective to revoke sl previous offers
not already withdrawn or lapsed.

Documentation of Complaints
s E;dlClaimmtmmtﬁ:llydnmmuﬂlepmﬁculmofrhe claim to aliow the
Inquiry Officer to make full inquiries.




¢ Al financial data related to the alleged lamuufferedhyﬂnc‘hirmmmhc
supplied.

¢ All relevant customer information held by Teisira relating to the claim must be
supplied. By agreeing to these Terms of Reference the Claimant hereby

suthorises Telstra to release such personal information relating (o it as is necessary
to aflow the Inquiry Officer to conduct a Full inguiry,

Establighing Grounds fior  Clai

' The Inquiry Officer must establish whether or not the matters put by the Claimant
give rise 10 & question of legal liability on behalf of Telstra. In establishing this
threshold question of liability, the Inquiry Officer must have regard to well
established concepts relating to liability, such as the following:

* [s there contractual liability: [s there a contractual relationship between Telstra
2nd the Claiman? Mmemmmmwm
the product or sérvice was supplied?

e [s there tortious liability: for example in negligence?

The basic components of any sction in negligence are:
* the existence of a duty of care;
¢ breach of that duty, and

e damage as a result of the breach.

In considering the question of lisbility for negligence, the following issues must be
considered:

¢ There must be a relationship of “proximity” between Telstca and the Claimam
before a duty of care can arise.

¢  Was the alleged damage to the Claimant reasonably foresecabie by Telstra, that is,
could the Claimanl's situation have been in the contemplation of_ Telstra at the

timrerof the wot or omission Mﬂlmmww = SRS e

. Was'the damnse suffered too remote?
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lf!he!ngaliq()ﬂimﬁnds!hazlquuﬁmofTeh&a‘:ﬁlbiiiwmm:m
umﬂwmafdm!iﬁiliwmthundawitﬁnmmdﬂnw“
imnﬁﬁuwiﬁehmmmphunmemmoﬁdm’s ( :
RmofﬂuﬁrﬂimofﬁumdgTM'sﬁabﬂityinmﬁonbm.m
mybemahyd:eeondimofdwmimmmofwswd
Commonwealth legisiation. Close attention shall be paid to the dates to which the
puﬁcutudﬁm:dmmmmwliabiﬁtyaﬂdmfumydmi;md
within the context of its legal obligai at the lime, and more particularly, any
legislative immuaity afforded 1o Telstra,

e Until the introduction of the ““'f.""'“"" Telecommunications Corporation Aet

1975. Mimmnywmwm&mhmmmw
was Mﬁdbyﬁwvﬁm%-kmwﬁcﬂouﬂiudhmiu which the
immunity applied to specific products or services.

¢ These immunities were replaced on | July 1989, with the commencement of the
Australion Telecommunications Corporation dct 1989, and the introduction of
Smion!ﬂwhichminuinedmhimnuniﬁubmonlyinrduim»mnmm!y
products and services. The By-Laws were replaced by the Standsrd Terms and
Conﬁﬁmwﬁchtpinspedﬁdhow&eimnunitylppﬂdmmm

o The 1939 Act, and accordingly Section 30 ceased to exist on | July 1992 with the
introduction of the Telecommunications Aer 1991, which did not contain gny such
immunities, but provided that all carriers must file 3 Tariff with Austel. However,
while the old Act was repealed, the SCACs were amended to include the Section
30 immunity, and they continued in force until the filing of the Tariffon 16
December 1991.

Quantum of Damages
{n assessing the quantum ofdmmmekquhymmllh;wmtdm:
¢ The duty of each Claimant to mitigate any loss; and

* Theimpectof supervening factorssuchas: - - — - ..
()  the general economic eavironment upon businesses similar to that of
each Claimant:
(i) !nuldmmmaﬂnuimemdormmwﬁﬁmhh
Claimant’s business by similar businesses:
(i)  any efforts of Teistra directed at minimising the alleged loss of the
Claimant; and

(iv)  any other factors considered by the inquiry Officer to be relevant io an
sccurate and fair assessment of the circumstances.
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* The need to spportion damages between causes, which result in loss or damage
and between different periods where one period might be subject to an immunity
in favour of Telstrs;

And shall report on these matters.
Report of Inguiry Officer

* The Inquiry Officer shall present his or her findings to both parties and Austa by
way of a repart.

* The Report shall detail the following:

¢ The Inquiry Officer’s findings as to the facts of the matter;

* The Inquiry Officer’s findings as to the liabulity of Telstra, if any in relation to
the factual situation;

¢ [f Telstra has been found to have g liability to the Complaimant, the quantum
of compensation for which Telstra shall be lisble to the Compisinant;

¢ Thebreskdown of the calegories of compensation for which Telstra is lisble.
Anydocumqusorinmionpmducadtoorbytbelmuhyorfuﬂinpafm

Inquiry shall be without prejudice to either party for any subsequent purpose or
transaction.
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