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- 'Aﬁw I now attach th'g' Issues ‘gager:#hlch we -have prepared In relatlou-
>+ Yo Telacom's mana ement of "COT" cases and customer .complaints of that kind.
: anag . mplaints of that kind.

( JThe paper has been prepared by us together with " Input’ from Duesburys,
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LEQAL PROFESSIONAL PRIVILEGE

CONFIDENTIAL{COBMECI& IN CONI"IDENC_:_E_I_
: | eand no part

The contonta of this documant Are -privileged and confldentia]
thersof shall be dlssominated, copled or used without the express Permiaalon of
the Telecom Corperate Sollc_!tnr. ‘ arn : ;

A-PROFILE OF 4 "cor" cass | .
Set out below arq soma " of the common . characteristics attributed to "COT*
la

cases.  The particy T8 &re drawn from FHp's experience with the following
. "COT" cases: : e e .

Golden Moasangor:/Grahum Schorer N4

Tivoll Theatrg Restaurant/Ann Garmas
Japanese Sparg Parts/Ann Glllap 2 | e
Capa Rridgewatar Hollday Camp/Alan Smith .

It should b rccogn!sed,:ho#avar, tﬁat fhis llst ls nefther deflnltive nor
exhaustive of thoge characteristics, - . "

Common C‘haraetar!:uc:
. ‘I_“_h_—__

| Single cpaerators of small businesses ganarﬁlly operating In service
Industriss, ¢ Pertnerships ara’ involved It is usually. a husband/wifs
Partnership. e - E : '
"-2. ' Qua:ilonnhl.e buslna;-_ ltabi.llty op. - viabllity. re'QArdIﬂRS of " Alleged
telecommunicationg probleas, gt S e i s b
i P Comman ‘distrust of'.--.Telacom's natwork performance ‘ﬂfnd c%ls_irust of
" Telecom's claims that - natwork performance . dccords " with "acceptable
_ “standards”, ' . S C . e B 7
- Claims; of dissatisaction by the clalmant as to the hendllng of the case by
. : . --Telacom. i ) a: . .b x I ’ ) _. - 5w . .-
* 8y . ‘Diatrust of ‘_I‘alacom's_'s testing procedures, .. NOO750
6. .Nu:neroua faults alleged ang clalmed to bo supportad by dﬁf’"”‘“t‘ry

'evldanca collected "by the claimant, but which do not mateh Telecom's
fault Teporting records.- .

@ 'A high level of urida.rstand!n ' ac'ufrad by ex a.rlsf_i'cﬂ) "-’lt;h FOU |
Procedurss and the procedures Invoﬂﬂ-d—-ln_ﬂ.dw&&_
documentary Information, Howaver, ‘thig level of understanding fs not

Nocossarily matched ‘with the abllity tq accurataly op correctly "Intarprat
the Information obtalned. ' : =

8. * Thare |1 usually 8 reluctance ‘to pursue 8 clalm thruugh court aotlon.
Apparent or clsimed roasons baing: ', :
. ‘ ® co.t .. :; -T..
. dl[!lculty of ‘proof . i
* . clalm hag a fomponent relating back to when .Talacom's “tatutory
_ Immunities &pplled ‘ S ;
' Tolacom's 430 ~and  abllity "to dafend -acllon  broves to  be

Cppreasivae. -
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9. With thelr strong projudices agelnst Talacom and notwithstanding the
marlts of thelr caso, clalmants may st attempt to hava tha clalm heard
through the media whore the claimant Is encouraged o’ present g
"sensatlonaligad” slory to a sympathetic reportor. -

10. A "divide and _cunc'[u_er" app_roa‘_ch.'l: used Ly’ the claimant when dealing

with Talacem during the 'c_oi.lrai_a_ of the claim. This can Involve
8PpProaches made to: oA 3 5 ' : .

Technlclans .
Salas Reprasentativas A
Ares Managers/General: Managers
. Company Secrstary/CEQ '
,J‘

-
-.-‘.

"~ AUSTEL

The claimant will attempt to obtain statements or admissions from varlous
Telecom: personnal.: . Those statements or admlssions which may well have
been harmless when made In the .correct context may then be used by
the claimant oyt of context and used to .Justify thaelr clalm agalnst
Telécom, |In eddltion, the clalmant may explolt Telecom's managerial
structurs in an attempt to. yndermina the credibllity: of those wlithin
Telecom and ‘have thalr clalm’escalated- within that hlerarchy.

Ll . -5 -



B. PROBLEMS AND DIFFICULTIES WITH "COT" CASES

3 {2 Although wvarious divisions within Telecom may have Alroady establishod a
procedure for the hendllng of and accountabllily for "COT" cases, thore
does not appear lo Le any conalstent corporala pollicy for the handling of
"COT" cases snd customar clalms of thelr kind.

2. There appears to be 8 lack of undarstanding at tha customer Interface
lovel of the potential for customer. clalms or disputes to aescalate Into
"COT" case sltuations, : = .

@ . JErom a liability \;iéwpalnt. Telocom's customer relations policy and_
—=PProacn can In certaln cases act, to_the detriment of Telecom where _
lelacom falls to control the making of admlisslons (express or Implisd)} lo

1
.the clalmant. ; A

4. ' Certain clalms op perts of clalma date back pra 1991 when Telecom
enjoyad 8 “statutory Immunity against sult In particular eclrcumstances.
Whenevar this !ssue.is ralsed agalnst a claim |t ls viewed by the claimant
as unfalr or lmmarat_ for Telecom to ralse such 8 defuncs.

" 8. Telecom's size is not .conducive to the handling of "COT" clalms. Quite
often by the time the claim comes to the attentlon of senlor msenagomeant
the abllity ta resolve .the problem: as a cuslomer relations oxerclse has

5 10]1.3 s_ancs pasaac_!.-._‘:_,’, .

- In this regard many of the "COT" csses have been treated as customer
relations exercisess without ‘adequate review or consideration ul the initial
"3tage of Telecom's logal Uabllity. -~ . "N00752

.6, 7 "Divide and’ conquer” approach does npt engender a'}véljkabla;j_sa_tt!ement

-environment. - I A - e v o :
Telocom has experian s egentl vidence to dlsprove 8 _
glalm.. . This has been complicated “ by - claimants' general - distrust. of
Telacom's testing procedures and record keeping pructlces. _In_ certaln

- Leses,” Telecom has not besn confldent itself with the testing equipment
_used or avallable,. ‘This sltuation can result In a clalm belng nelther
proven or dlsproved, but ‘It ean-. creale sufficlent . uncertainty for

. Presumptlons of guilt to be made by. the claimant, " AUSTEL and/or tha
.medla. : , - St Y e e =9

.8 The drain on Telécom resources.  Anyone at Telecom who has been
) Involved In a "COT" case ls aware of the enormous draln which such
cazes have on Talecom's 1esuurcos. Executlve attontien and tho level of
Involvement required by Talecom techniclans dovoted "to finding or

' resolving Lhe alluged problem s debllitating and cestly for Telecum.

Such casws can also create o detrimental offact on the mnrala _ﬂf stalf and

., @Xxecutlves,

8. . The Increasing number of "COT" cazes and the publicity co-ordinated by
the "COT" case organisation ls proylding the medla with a cnse history of
Telecom "negligencn/inoompctanca". This situation ls compounded ench
-tme a claimant takes.hla/her slory to the modia, : '

.10, In 1instances whore the dispute |a longstanding the evcutual clalm for

' compansation sought by the claimant oflen bears no resomblance lo the
modest claim for compenaation which tha clalmant may havo originally
soughl. Dolay In ravolving tha clalin, frustrallon with Telecom's approach
to addrosslng. the clalm (whethor valld or not), the, Involvemant by the °
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clalmant of Indepondaent advyicq (lawyars, nécountants) knowledge of what
other "CoT" clalmants have recolved In the past and the usually alling
business of tha clalmant are factors which appear lo ascalate thalsiza of
the clalmant's claim.

The clalmant wi]] generally avoid (for as lon'g "as possible) apecifylng his
or her claim in any' detaj| In ‘an ‘attempt to test the limits of Telecom's
goodwill and to explolt Its customer relations pollcy. As & result,
setllement payments may be made In ordar to resolve -a dispute,
uotwithstanding the abscneo of:any provable liahility,

Publie proflle g'onel_;n‘ta'd by thess -.cdser; can and hag lncurred ‘Eovernment

criticlam of Telacom's senlor management. - Particular "COT" case

claimants have cnjoyed a degrea of political Influence and have used thls
Influenca to Invoka; the support of members of the Sanste and make calls
for a senatoria] enquiry Into (he handling by Telecom of the "COT"
cases. GBenatorisl] Invelvement has also Increased-the media proflle glven

to thase cases. :

Involves Intrusion . ét‘ ‘AUSTEL" ("an'df potentially - tha Trade Practices
Commlsslon) In the day to day operations of Telecom,

Thesa cases becoma test cases for othar potential claims and raise

uestions as to tha___adeguq_r_:'z_ of Talocom'-_NotwurJS, pi‘aaiic“ts'_é_q_d_
servicas In the compstitive environment created by Optus and Vedaphons.

Certain of the "COT" cases claimants who have agreed to sattlement of
their claim continue te pPursuc ‘media coversge of their claim desplte
confldentiality undertakings. Further, such clalmants and/or the medla
misrepresent the nature of Lhe ‘payment which ‘they recclve from Tolecom
clalming such PRymants-to be compensaticn payments' made by Telecom In
Tecognltion of Tslacom's Uabllity. " In. fact all such payments have baen
elther ox gratia pPsyments ur payments Into. court, .both kinds bseing

accompanied with a danlal of lia_blll‘t)'-_'

. Noozsy
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_ should be or can contlnue to be dealt with ss a customar ralations

'Manag.s_mant mu

- Part of Telacom OF convey informatlon cone

S.

RECOMHENDATIONS FOR THE MANAGEMF._I:}T OF "COT" CASES

Awareness Program

An_Inltlal priority _gl_}_gtg{l:_!_!_ﬁf_'_fq__gut_ In place a legal awaroness program ¢
ieslal personnel i5- determing” whethar & _customer - problem, clalm o

disputa: '

Lxercise and the PToper manner for dolng 80; or

@ eXxposas Télécom to potential lisbillty and which should be handlag
Oy referral to a dedicated management narea (“"DMA"™) _within
delecom. . . - :

Customer Rehunui_ Apprnaehe._s_ )

It 1a difficult to get guldelines or directions as to what customer
sltuations will or wi not give rise tg exposure to llabllity. " In adopting
8 customer relations approach to fix a customer complaint, management
Noeds (o always keep In mind that such an approach may not resolve the
complaint to- the customer's satisfaction and this complaint could become s
"COT" case situation, . . o . : - ‘

5t alwa_y; be careful'at this stage (and Instruct thelr staff

accordingly) not te dlrectly or. Indirectly admit lisbllity or fault on the
' erning the romplalnt which

¢ould prejudice Tslecom's position, ™

" There will also be: certaln stagas' of a complalnt at which the. complalnt

should be Immadigtqu referred lo-the.DMA. .. These ln_q:l_u.da:

* - recelpt of g lettar of ‘demand from the. clalmant: or ' his/her
: - Tepresentatives, .° ¢ - . . o t :

©*. . aclalm for cémpensa!loq_ ‘which exceeds Talacom_'s'.service guarantase
' undertakings. - . " S " A :

* ' Telecom's sarvice guarantes undertekings, or procadures are

consldered unsatisfactory by the clalmant, o
. - Recognition of possible fault on the part of Telecom.
. - No - fault or . problem s found by Telecom,. but the" clajmagt

canilnues to .complain,

. o Compl:lnt.nat rasalvad or sntﬂed ‘within' a pariod of § months,
Instances of multiple complaints racelved In respect of a single
3xchange ares. _ - . _

This list is not c;_d:aﬁstlva._ - ‘ BT -N00754

.Eatablishmeat of 8 Dadlicated Managamant Ares

Establlshment aof 'g' syslem whereby | upon recngn!tlc_:n of potential
eXposure to llabllity of receipt of a formal clalm, the matter s referred
toc & DMA within Talecom, ' . : T

* “The roasons baehind tho need for establlshment 'of_tho DMA arq:

(=) ta avald Telscam becoming subject to a -"dlvide and conquar"”

approach by the clalmant:

(B) . decreasq pcu'alblmy of Télncum atafl? rﬁukinz, lta'tnmenl: ar .
edmlsslony which are than uund out of conlaxt hv tha cluhinant
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(c) Onzure swifl resolution of tha cl_nlrn;.-_
(d) - avoldance of those problems and difficultles set out above |
Sectlen B.

In conjunction with this roferral, the manager (n charga of the lssue at :
Buslness Unjt lavel must reduca Talecom contact with the clalmant to a:
few Individuals gs possalble. - * . '

It 13 slso vital that In the act of-rafarrtng: the matter to the DMA, the

MANAger rasponsible must exercise caution as to the contants of the
referral and to whom [t {3 dlirected. ° The relsvance of thls Is dealt with

In mors delall balqy.

In r.acommundlng s lsclallon of the management of "COT" cases to &

particular area In Telecom, the Intention i3 not to denigrate from tha role
and Importance of Telecom's customer relationship focus but ta ensure
that the Importance of this rslationship is not compromised. TIn fact, this
8pproach should be. seen 83 an . integral part of that focus In that it |s
designed to encourage a flnal. resolution of a cusfomer dispute while
Umiting the risk tg Talscum.of.{nxposuta lo Uability.

Constitution of the DMA

The make-up of the DMA will ba of critical Importancs to the success of
this management Plan. " In the .current environment for the provision of

telecommunications -products and Services, Telocom now faces exposure to

Mabllity for fatlure. to Provide such'products and servicas In accords:qn_c_a_
=2 lor L8 oy

with Its ‘contractua) obligations wIth aach and every cuslomar,
alleged fallure to comply with these.obligations will, obviously Involve
potentie] exposurs to legal lsbllity. and should be treated accordingly.

Of critical Importancs. In the ‘coniaﬂ't-u't'!cn and function cf the DMA Is the

direction of the first referral of the clajm by Buslness Upjt management.
The |nitia] point of referral should always be to (he Corporate Sollcltors
Offlce. This Is In order to bring Into cperatio { rotection.

of legal professional. privilege for documentntlcn___nnd_o_thez__:oportlng,
P! o r_the Corporate Sollcllors,

Ofllce to continug s8s the bolnt of raferra]l and_control In ordor to
~maintaln legal professlonsl privilegs (where possible) over Information and

. «80ocumentation created during the handll £ tho "COT" casa.

k]

"COT" case clalm should be

Any area dedlcated to the management of 2
| Offlce and involve the Input

undar ths control of the Corporate Sollcitors

and cooperation of:

¢ Business uhit' management. . . B B '
. Tachnlcal/Network advisors, NOO?SS
» Regulatory. . - s _

Procsdures to Bn followed by .the DMA in rnu-iaging a clalm

Onca a "coT*® .cua haa -hnan referred to' the DMA [for future

‘management, the DMA should take the following staps within Telecom:

(a) Ensure 'n'-l.th the uusistancs of Buslness .Unlt management that
“ Telacom - contact with the clalmant ls mansgod by Informed

Perionns],



(b) Raquast from tha clalmant, ¢ not: alroady provided, a dctalled

~ clalm In writing setting out thae circumstancos which he/aho alleges

Rive rise to the claim and the extont of the componsatlion which Is
sought, : ;

(e) Collect aj| Information, ‘documentatlon and fljes Including genera]
Informaticn whera avajlg leabout the claimant and his/her line of
buslness. F g : :

(d) Begin the process of obtalning witnass statements or affidavits, A
common problem fn thg handling of recent "COT" csses has been
the traclng-of employees who have had -deallngs with the claimant
and .who have elthar left Telecom or moved to different positions.
As early 88 ‘possible ‘the current relationship with Telecom of
Potential witnosses mugt be ascartainad together with thelr possible
movements and contact detalls. This information should then be
factored [nto the Uming end manner of gothering avidence., The
typlcal "COT" case clalmant 1s certalnly not adverse to
&pproaching’ past employees of Telecom lo =asist or support the

claimant's cAra against Telacom.

(e) An analysis of tha comp'lalnt(s)- being made should be undertakan

- and such recording op monltering equlpment as Tolecom has
should be put |n Place. Glven the distrust of Telecom's testing
.procaedlnga-ccnvayed by most "COT" ocases claimants, Teleccm
must also serlously evaluate Its testing procedures (both In terms
of rellablility snd costs)" énd. factor guch analysis Into Its overall
customer complaint proceduraes, . ‘ -

<if), If raports arg naaded | e. 't-a-chnica]. fsult reports, and have not
glready been obtained thdss ' should ke commissiongd by the

. - Corporata Sollcitors Office. dnd provided only ‘to the Corporatas

_ Soliclitors Offica for the purpose of obtainlng lagal advlcs. This
_la In an 8ttempt to creafa the [nitia] Protection of legal professional

: 'Erivuagq for. such'rapor.ts." E

€ 7o NOO?ﬁg
pendent legal and other . expert ass{s@nca s

(8) - Determine 1f Inde
Tequired. ‘

Whan a dispute sltuation arises, facing up to Its Implications ocarly can
make' tna management of the dlspute much easler snd loss costly than
Bitempliny to resolva the dispute at a Jater stage. Pinpointing the true
nature of a dispute and the possible épproaches to be taken to bring
&bout Its resolution ‘will give Telecom a Proper basls for proceeding with
the hanagement of g disputo or ¢lalm., “The eurllar that independent legal
advisers and other, expert asalstance become Involved In & clalm or
disputs, the morg llkely It Is that such 8 clalm or dlspule will proceed to
8 spoedy rasolution. Oblaining Independent lngal advice at this stage will .

provids the followlng .bene(lts:

(1) An overview of possibla 6utcamu end options and the Inltiatlon of
& stringent due dillgence process on the morits of the claim.

J @ Pruvyption of- Rreludiclal phona anlle bglq'g made Qr g danjl_g_l_n_t__
internal notg balng writiesr by Imposing a_diseiplined hendllng of

—tho disputs or clalm,

(i) Guldellnng ;::.r'.'antlmntu can Ea prepared: and t}{q nucogadry fundsa
: ellocated aa to the likely lagal cowta Involved {n pdrsulng the :
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(lv)

. 8.

raaolution-‘cf-.tha dispute o claim. and any likaly exposure .

llabllity,

. For thg Telecom {hdependant hdvisur ra]sti'onshlp ta operatg Properly it |
sasentlal that therg |g a 'twu-wayfﬂow of Information end a team 8pproac}
~In the Mmanagement of the dispute op clalm. In order to facilitate thi,
i 8pproach, monthly meelings -would be held between. the DMA and [{s
Independent advigors tq Feview ‘the status of cases referred and te
monitar the dlsputs rasolution Process. There cannot be 3 SYnergy of
Commercig] objectives and avallable  |gga] options - without close any

Conduct not to be’ undértn.kpn_ ﬁi'tt_]ohi referral to. the DMA

T, There are cert.a!_r; Coursas -6£'-cdriduct “which al;dtgld‘ Dot be ';ﬁhdertnkan
_<-Without ﬂrsl‘r_aferr,l.ng' the matter to the DMA. .+h9sq are:- .
"~ (a)-. Making an ax gratig oft‘e-r/i:éy'rnant .6£"mdn§y ‘fhl._f.“ﬁ ~exceods the
SN .:Iavel‘appllspbl_a_._under‘ _'I',q‘lgcigi_:m"s servics guarantees. D e
@ , Ma'kalsn o_rfe'.r:"ot-'nitsrm:u\.a‘d'_'_i;':'rodi.ict.v ar Qur'vlce;a -("conlri_!l). For -
= Axample, - A . Customer - _ cemplalns . about the ontinued
v -Don-performance of 8 . product: ovar a pericd of 2 ¥ears and -
'TE!_EQ_EE_EHEF(E?;_I_';'@[EE_&:TEE@ 8 N8W ohe or new -mg'g_el:b_tcg‘e_thg_x'-__
~>ith an é_t_:i__ml'.s_s;qr'i__g‘.gst_;t_hn_:_é_iiqﬁuct was faulty. Tha cuslomer s
Immediate pmblnm_ may E?Elised, but by admitting the fawlt of the
old one Telacom may- axposa Itaalf to 4 damages claim. for the
Preceding z.yqa_r period A
(¢).” No a&mlsslon-_s o:"ll'aul't shotlﬂd-‘l be madae. . ' ;
(d) No Public’ comment lhb_l_l['d be’madae. - o hoo (5?
e No ‘wrltten'oﬁinlcns: stalcments, reports or eétchagg_e__ of lnternal
R Sofrespondencs which contain admissiona of ult should be made.
~(£)  When 1n -dOl:lbt.,l t}'f'a whole ma!}ar should be reférred to (he DMA.
Refarral of the matter to.the DHA-II’i.Ithelo 'cireurnstancaé Is ziecussary to
ensure that Telecom obtalns the &ppropriate release and/or Indemnity
Where |t (g making 8ny. settlement Paymant or conlra offer and ts minimize
the creatjon 8nd  spread of Inﬂammatory and commercially damaging
material, [t |4 8lse necessary (o eAsure a spgedy resolution of the claim,
7. Alternat{ye Dizpute P.uoli.:.tlcni Opucn?

" "Whera al] Internal Proceduros and optlens have begn axhausled or are
unlikely g §onerata. a favournyie ‘outcome; the DMA should ~ in
¢onjunclion with Telecom's Indepandant legal advisory, glva strong
conslderation (g the alternative dlepule resoluticn ("ADR") options which
may be avallable for the particular cjaim. In rucent exparience with

C82xas thure hags been’ vuly ong (Golden 'Mnucngnn] which has

Progrossed through coyrt Proceedings.  Tulacom has aluo attemplod to



- e8ch’ parties agenda and ‘the ‘sxpacted or doslred outcome of

" resolve cartain other "COT" cases through .arbitration by an Indepondent -

third party. This attempl was ‘unsuccoessful’ dus to the withdrawal ot
accaptance by tho ' clalmants concarnad of tha lerms of rafursnca upen

which the arbltrullon was to proceed.

of, pat'liculan._a\[}n, options wliil of course depend uprI:n'
: the

claimant. What |a Important |a to consider ‘each case In eccordance with

The attractiveness

8uch ‘matters and avold preconcalved notlons as to what the ADR optlons

entail which may hamper E‘Tulucbm"l strategy and plannlng process. .

_The particular ADR options of. relevance to "COT" cases and. cases of °

" this kind are; o L

{8) . Arbitraticn by an- Indspendent Third Party - this optien Ilnvelves:
the Telecom and the claimant(s) agreeing on an Independent third

. Party who would resolve the.lssuss In conflict. On thls basis, the
Partles would agree to terms of refsrence and agroe  to sblde by

‘the deglslon -of the Independent third party. - ¢

: ‘I_‘hé‘adv;‘nt;ga of this opfix;n'ln that' the h:-.ai-.ir_:g cf the casa would
not” take .place 'In- & publici environment and could also be made

= _Bubject. lo: confidentlalit ‘undertakings. '~ The . difflcultias

" axperlenced with thls option -are ‘genarally faced at the Initial stage
- of sgreeing. on the. Indeperdent ‘third party and e terms of
+ Teference. It may also be agslrst & clalmant’s desira to-recelve 8

publlc I‘ﬂ:\’isﬂ.‘gi.‘[t4 case, © . ; : ke X

= (b) ‘.Héﬁlntlung"fi‘the ,dlffarai;é'st-._botween' an Independent- third party

8djudicatingion the clalm and: madlation ‘ls that a mediator's task Is.
to-merely attempt to m'ak."..;'_th. partics  reach 'a “consensus con sl
. - lssues. ." Tha medistor cannot- otherwlse " Impose; a decislon upon
;. tha'partles. . .- e e TEE T St -

gt

-

- The advantage ‘of mediation i3 that like the Indepandent third
party arbitration cptlon’, the matter Is ‘not discussed or consaldered
In 8 public 'forum. A further advantage Is that since there Is not _

. 8.[focus upon-a .declslon Belng made ‘as (o fault of une party the
oblizallons ;to  put. ‘eavidencas. before : a court or Indepandent -
arbltrator. In. order. to prove or disprove any allegations agalnst
Telecom ls dlminished. The difficultics with this optien Is that It
may not be acceplable to a claimant's publicity agenda-will not be

NOO?SS conducive “to settlament where a claimant, has  developed az

lrreparablo. distrust of Telacpm.

EGJ Court Pr«oca_nlt‘:i.lnzu - l:_l‘ :.:d‘ta-ad sbove the "COT" case clalmants

have -been réluctant for various. reasons to progress thelr clalms
by lnstigating court proceedings - agalnst Talecom. . However,
should a claimant bring cuurt proceedings againot T'clecom theare
are obvious.-advantages and dlsedvantages In such an approach to
disputa resolution. The edvantages Includae: :

= requlrement on'th-'pirt of the claimant to maet a partlcular
standard of proof In Its caso agalnst Telecom

- -

" {Inal judkuman’t es to the diapute can .be obtulned

. The dlmd'ya'ﬁ_r.aguu Include: .

= - dlupute arguod In « publlc forum
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- can ba costly lo dafend

- J'—"@-‘.ﬁ'_:f.ﬁ‘ﬁ___Wnnlnuon and processes. to  publle

scrutiny
ﬁ_'_

- -can be a vqr;} 'l.a.ri:th:,r process and Invelve significant
catporata attention and time .. ..

- couldj:h.ave the i:lc;'{'a_r;‘tlal lo set 8 'pracadent Or’ encourage
: furth;o:i"- clalms, :. . 7 g o

- s 'bad'fiii:f:lslod ht‘_’ ‘th:a_‘"_;;ut'zrt could Involve A prescedent belng
-8el 83:to the status-of Telecom's network. .
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D. RETERRAL OF "COT" CASES IO INDEPENDENT ADVISQRS AND EXPERT:

The Involvemant of Indeﬁondunt Advisors and axports does not nog‘d lu be meen
53 a flnal rasort whare all offorts of Telacom have falled to rosolve a clalm.
Thera are numarous advantagos to involving Indepandent logal Bdvisors and

other exparts af an early stage of a clalm, These Includo:

@ Can crsata ap environment which’

2 [ Independant n:;saa':mant of ;:xpaii;rn‘ to llabllity and Bssessment of the
. merits of the clalm. =S g : . : .

. Decrease |p axac}utl've dow}{_tlm_é spent daal.lng' with -the clalm and
" negotlating Its ‘resclution. G e * e ad i

3. Distancing -of Telecom from a claimant's attempts to divide and conquer
and placing of thp elaim In the hands of those with experlence In the
hendling of  such’ disputes, The DMA will bae essistod In preventing
enquirles and actidn by others If ‘they are able to-say they have retained
Independent experts, AP AT .

I_rg:ronsi_ng_pntantla'l'for legal prof_esgi'anal prl;ilw

S. The Imposition of a dlaclpllﬁad end dedlcated handling of negotiations and
Procedures to facilitate & resolution while protecting the interests of
Telacom, v .

_Enrcaa substantlation of a clalm to &

‘devel of legal proof. .

= “ W, gt

B

2 @ It has proven " most useful "to- engage Independent Bccountants, {n

' g_cn_J_unctlg.n.__gl_th Andependent legal ‘advisors ~Tor fﬁe-nur_nnso_ of evaluation
,&n_d__a_s_;g_g_sln_g" tha.'\raljdltx and gq im'ntw.;m ‘of any claig}.f',' &

‘8-~ The' giving - "of 'azig‘ll:llblllty to- I_efgcém's -a.sqéssm'ant‘ ‘ot tha claim and

) .ensuring that asny’ gottlomant .offer represents a° réasonable 'comme;clal

ra:o!utioq_to the clal;nan_t's_'clalm'._-.

. ® ]

@ T ;. ha;'_,dlatahclxlg__qfr_'lja_lq,cp&:-_,Qgra_nﬁnqi from _;:chdqc__t_hjéff__ne gotlaticns _snd
" Bllogations of dnconscionable conduct |n bringing about settlemont of the
- = Cla!m. . = F " - -'_' -; -_ o 3 . = * . e
i R T 3 = . - . -_:‘ =
10. " Ensuring sdequate. and complate release and'.Indemnity unde: tnkings are

- @ hégfisllng Teleco;'n_-'-s' internal legal advisors (n~ the handling and

manig‘e_m'éﬁl'E:f“Tél’e'EEEf‘i"IeTg‘af exposure to claims of this kind.

S ’ HOQ?GO{.



ATIACHMENT S

FREEHILL
HoLLINGDALE
&PAGE

To: Mr Jim Holmes From: Denise MoBurnie
At: Telecom Australis Direct line: (03) 288 1333

Switch: (03) 288 1234
To fax: 832 3218 From fax: (03) 288 1587

Date: 18 October 1583
Phone: 634 8431 Matter No: 1660531 Pin Ne: 274
Papp It 9 Approval:
The informstion in this is privileged ad comfidential, intended for the of the
individal or entity named ebove. If you are mot the inbaied c?ﬂﬂ;-ﬂn.

w-mumupm.mmmmm:mummmmb
ﬂplpammﬂnhbhdmommmput!mwm
COT" members (Mark I), Austsl (Mark II) and Telecom's preferred settlement
proposal (Mark I1I), We now enclose the table for your considerstion.
Cwumplmktusmummmuymdmuuhmahuu
table and whether you wish us to prepare the ssttlement proposal document (and
Any nscessary sttachments) for the Mark IIT version.

Please contact Denise McBurnie on 288 1383 if you have any questions regarding
the enclosed table.
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_ | - Telecom

AUSTRALIA ,
Canmercial
37 Fiost
242 Exhbiion Sirewt
Maibauma Vie 3000
 Asira
10 January, 1994 Teleanone (031837 7700
. S

Facsimeo (03) 63232¢1

Mr W Smith

Telecommunications Industry Ombudsman

Ground Floor

321 Exhibidon Street

MELBOURNE VIC 3000
Dear Mr Smith
"Fast Track" Arbitration Procedure

I refer to your recent correspondence with lan Campbell concerning the procedures and
timing 10 apply to the "Fast Track" dispute reviews.

Originally. there was attached to the "Fast Track” agreement a set of detailed draft rules
which were being developed for general use in refation to the arbitration of telephone-related
disputes. Those draft "standard™ rules are referred o in clause 1(b) of the “Fast Track"
agreements. The “standard” rules are still being finalised, but they are now relatively close to
finalisation.

T'elecom has modified a copy of the current draft “standard” rules so us to be specifically
suitable for use in relation to the arbitration of the "Fast Track” disputes. The moditications
take into account the following:

« the provisions of the "Fast Track™ agreements.

« some relevant comments which Austel hus recently made conceming the draft "standard”
rules. and

o our further views on the rules which should apply to these cases.

A copy of those modified rules is enclosed for your consideraton for use in relation to the
arbitration of the "Fast Track" disputes.

You no doubt appreciste that there is a need for such rules and procedures 10 be set before
any “Fast Track” review is commenced. That is because the "Fast Track" agrecments signed
by Mr Schorer, Mrs Garms. Mrs Gillan and Mr Smith. only constitute ygTeements to enter
into an arbitration process. As such. they do not fully document the rules und provedures to
be applied to that arbitration process.

D01180
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In the absence of agreed rules and procedures, the following problems could arise:

¢ Lhe reviews could be seen to be unfair if rules or procedures are applied without prior
agreement;
. nnmmcuuldbemunﬂydehyed:famusmghtwmndumpomdm
- purt way through a review; and/or
« the reviews could fail to achieve resolutions which are legally binding if rules which have
not been agreed to, are applied.

ltwmnmmnmcmswmtndldomamofmusuﬂpmcedmbe
implemented quickly in the light of your planned timetable for the review of the "Fast-T
disputes. Please be assured that Telecom will provide every assistance in this regard.

lwoulduppm:iucbciugkqnﬁfomwdofmydedsimmademmnins uny rules and
procedures to be adopted for these reviews.

Yours faithfully

: o

Steve Black
GROUP GENERAL MANAGER
CUSTOMER AFFAIRS

D01186




TELSTRA conromnoumnm

"FAST. TRACK" PROPOSED RULES OoF ARBITRATION

Scope of the Procedyre

3. Arbiradon nder the Procadurs Wil be administared ‘ndependeady by e
Telecommunicarions Ldustry Ombudsman (“the Adminisrator) ang condueted by X
("the Asbimratnr),

& varys

imia t1Pa




Commencemen;s of Arbitration

5. (1) Each Claimant wij) Cemplets arg sign Brescribed raquest fo¢ Ubitration fopm &
Set out in Schedyle Wnexed in respect of el Dispytas, The form mug be
complmdandmmmzothef\dnﬁnjlmbyth%ﬁminxm:!
TTCeipt of the form by the Claimane '

) On r=caipt of the duly completed request far erhitratian form, the Administrains

6. Arbization Commences for the Purzoszs of this Procedurs whan e Administraror haq
received and accepted e request for ubivgtion form signed by the Claimzat ang
Telecom Australia, Upan raceipr ang seceptance of the signag Fequest for arbitration form
the Adminismare, will dispatch wrigey Hotice 1o the Caimant, Telscom Australla and the
4 Arbitresar of thar accepiance.

t@in 1tve ¢ Infy

—m— -




() the favles in the lelecommunicauons sarvice which arg alleged 10 haye

®) A eopy of the Claim Documents wil immadiataly be seat by the Administretor g

Particularity state the following:
()  Telscom Australia’s enswers to the alleganions referred 1o i the Statement
Claim; and

(8)  aoy affirmarive defeace which Talseom Australiz will seek 1o rely spon,
(€)  Acopyof the Defencs Decuments Will immedigtely be seqr by the Adminiserarer

(@) Al any time 28e; the commensemant of the Procedura, either PRty may reguest

(¢) The Arbitrator may, through te Administrater, requice by nodee in writing, gither
Be Claimant or Telecom Australiz 10 provide any fucsher documentary

Wm&& - 10 Jasuary 924 {1547
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(&)

information and/or pamiculars which me Arbitrator feasonably cozsiders would
assist the Arbitarer in the Arbitrator’s desision.

information acd/ur particulars shal] be copied 1 the orhar Paxty o the arbizrasion
Oy the Administrzior an the saruc bags as the Defence Documents are 3o be azat

I either party doas mtwimx%wmﬁn;amﬁm from the Arbsitraror
urder clause 9(d) and (o), COmply With the notice, the Asbizeror shall gay the
ardiTadon unli! either the nogce i complisd with or the Asbimator detoanines that
the panty ressiving (e souce has givan reasoneble explanation for nca-
compliancs,

If the Claimant does aer fumish the Clajm Documants within the time allowed
a:ddocsmmmy:m;dafwuwi mwe-.ksarmdupam:onhcaaimant
by the Administrargy of wrinen nuﬂtj‘h

Il Teiscom Austraiia does e furaish e Defences Documents withis the time
aliovied and does por remedy this defanlt witkin X weegs atter disparch 1o
Telocom Austraiia by the AWT B0t of written aotes of that default then
:ubja:tmanydin::ionnheﬁ.rbitr : myslve,rhndkpu:swmbedetid:dby

:be&'bimbym&mummmai;unmuomy.

exteasion made after the eXpiration of & desdline will be tllowed. The othey pary
will be notified of sueh TEquUest and if thers is any objection then the Asbitrater
will be asked 19 give direorions and the Asblguar Tay maks such direstion as to
uugrutoffnnhgr&m a5 mmmwrﬁmnppmpﬁmhmmmm
The Arbitrater wij] maks an gwaed baving regard to the questions af Telecqm:
Australia's Liadiliy gag questions of lose ax sat oyt in thix glanse 9(k).

mezu " 19 Janary 1994 1547y
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(12) In relation o Telecom's Lrbilicy, if iy, to compensate for aay

Customer g determiped by Austs]
Pursuagt to sestion 121i0f the T'lﬂmn:mnnjgaﬁmm 1591 which

(A)  determine for » time covared by the claim, e pediod or
ieh Telscom Austrelia is noe strictly lishle or
to pay and the period or periods for which

Telecom Angralis i liabls ard has gy ckligation o pay:

(B)'  dstermins in rc of sach such pesiod the amoust of loss,
if any, intorred by the Claiman;

©  meommeng whg:tlu. botwithstanding thas ig respect of g
pericd or pem:? that Telecom Australia i not strictly Lisble
or Bag ne obbFaﬁon 10 pay, Telecom Australiz should
having regerd o a B circumstances levant 15 the
Claimant's cigim, Pay an amount in respect of 1och ¢ period
Or periods and, |f 5o, whar amount,

, (1) et off against any ! ts found byr.heA:bit_morm B¢ oerwise
Owing by Telecom A maunmnﬁcuainmsaayamwmpaidm
rebates pranted to, or services camied out for the Caimant by

-~ Telecom Ausrralis o

(®5)  In rmlation IO any 2ssessmant gy 1o the Claimanes 1ozs, the Artitraror:

@ will taks into account| the Claim and Defegce Docoments, swom
e wrinen evidency #2d: sabmissions made By the parmics wd, i
&pplicabls, any swom: or affirmed oral syjdepcs Preseaied 1o the

Asbitrator by the parvies w the arbiagon; |
(i) wiumhaﬂndhzinmmbhmndsummmﬁnk
berwesn sach of the baimnrs claims agd the alleged fauls or
problems with the rufvmtclquboncsawicemd.u Appropria,
mumthmmﬂamefinfu:nmbuadupoasmhevﬂmuuk

MELLOS1m5 5. 10 Jasuary 1994 (25.47; s
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(@) apply sormat

‘y (n) Thoparﬁu:haunatmmmempu
LY

blicly on the sonduet of the athiretion

pracc;dinzsatzay&mzmrme -
shaﬂs‘uspend,dismmcsrmhamisc

aencement of the achbizatiog, The Arhirarer
10 deal with the arbitrarion prxesdings

i.n!heevmnhnnhc Claimant conpmy nes thiz rule,
®)  Subjex to Clayse 9(p). confidens informsvion selevanr 1o the arditration

includiog e Claim and Defepee
2ot b8 disclosed by wy pamy to

5 ("Confidantia) Infma:im’j shajl
achitration. The Arbirator ghali suspend,

dismiss or stherwise rRfuse to doal itk he whitration proceadings in iy pven:

1

Wat azy parry contravenss this rule.
(7  Toefol] Owing it not Confidential

() infermarion which 2 the 1

|

ths public Comain L

} (i) inforrmation which, after disc

rRAton for the Purpescs of clause 9(g);
afdi:c]nsunm:pmytoarbimﬁmisin

SUr 0 3 party 10 the arbication, becomes

= Pant of the public domaia oRdrwise than g5 2 resuls of the wrasgfu] aer of
o the party 10 wham the irformation was Cisclosed.

() information which wat recaived £rom 2 thind party, Provided that jt wag zot

- 8cquired directly or ingi
erbitration,

Q) The Adminisiragr Wil publigh tha
ward 19 each of the paries to the

by:hnmh-dpu-zyrmmlpmytaﬁ:e

itrator's award by seading copies of the
igstion, The Asbitrators yward shall be kapt

Stricdy confidennal by tha Adminisguror, the Aritrarar and all of the parcies to

MM!M- 10 Jaguary 1994 () 5:4m)

the arbitration. Telecom Austratia hzs subtnitted 1o the arbitration i ¢onsideration

Tma & wA
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9 Costy

. 9- -
—10.

1.

[£9]

(s)

(1)

(W)

7

of the conduct of the Precedure, the Confidantis] Inormation and he Arbitratar's
award being Xepe stricily ccnﬁdm:ig by the Claimazt Any disclogure of pha
condues of the Prozedurs, the Canfy ntial Information or the Asblrasar's award
by e Claimars will render any obligation of Telecom Austalig ts pay any sum
@ the Claimant aui] 2ad yoid, Azy payment already made by Talcam Australia to
the Claimants pursuant to the 4rbitrator's nwudunﬁwmﬂomhnhaﬂhwhoﬂy
2ad immedistaiy refundabjs by the Glaiman: 10 Telecom Australiz g5 liqui
camages in the svent of 5 breach of tha obligatien of confidence cwad by e
Claimast 1o Telecom Australia pursuabet o tha ryles embodied I3 the Procednre.

Telecom commits ja edvanse o ing Ung any recommendation mads by the
Argitrator pursuznt 1o clagse He)aa)i(C).

Subject to clanse 3(q) 2ad unlesy dirbeted othermiss in the Asbitators award of
the parties othcrwise agres, within weeks of dispatahs to the partiss of the
Arhiraios's award, Payment shall be mada of any maonies directad by the award 1o
be paid, Suck paymen: thall be Oy the party liadle direct 1o the parry
mdﬂ:d.mdna:ihmugbﬂze i ra:.IfthuA:bilmm-dﬂumuhmp::t
of & Claimant’s claim an amoust les§ than that paid upder an eariicr sextiamant,
Telzcom agrees rot to reeover tie differenes,

If cither party Bos sep original or cf documents in Support of its case to the
Administrator the; Pany may within gix weaks of puhliegtion of tha award request
the 72t of those documanzs, Subjeet to that, case papers wil] pe relained by ths
Admizisuzior and may in dus couise be disposed of in accordance with the
Administraror's poricies from time to Hma.

Tha Asbitrarar agd Administrater sHall conduer and Foptess the arbivprion ae
quickly as justics 1o al) the parte: reasanably permits,

The AcSitraion fees anc expenies shall be duic by e Administarar 204 are pact of the
edminiserative cogs of the Procedure,

TE¢ administative casta of the Procedirs ore subjest 10 2 repacazs igreezient berween the
Administratar ang Telecom Australia

Each parey bears iy OWa coss of prepasing and submitting its cage,

-

r ﬂmw-mnmm = 1CJanurry 1984 {1527y
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Liabtlity of Administratar and Arbitrstor
1Z. Neither the Administeator nor the Arbivarog shall be

liablctou:_ypmyforlnylctw

oraission in(hmnnxﬁon with zny erbitratjon/conducred undas tese Rules save thar the
Arditraior mnottheAdmnmm} be Liable for any consainus or daliborats

wrongdoing on the Arbivaiars own part.
|
|
!
-
<
3
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(8 In f2spect of each of the Qlaimpan:s
L

() e labiliry of Telecom Ausralia 1o

Provision o the Claimang of

(i) the lizhility of Teiecom Apsmalia )

Providon 10 the

Wliemen: paymenr for the raspect

the Arbirator's decisicn;

Clumminmmzonuegud favhs in e
i services;

(®)  Inrespectof Graham Schare: [+ other rslmt% claimants]-

() IfTelecom Auseralia is found dable §
Compensation payable by Telecom Australia 1o Graham
claimants] for Grabham Scberer’s f+ o

“MMGGIS 6. (0Januzry opg (15:47)

b o ks B8 W sl

i Schorer [+ ather related claiments] in
Poyisica o Graban Schorer [+ other related

:“ &ccordance with (i) abave, the quantung of

Schcrer [+ other related
h=r relamg claimants] proves loss.

!,

i

srie 2220 § 108
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Schedule 3

("the Clllnq"ah")

(8)  Graham Scharer (+ other claimanys .
(®  Ann Ganms 1'+othor¢mmann-compmiuu
(¢} Manreey Gillan {+ other claimangs -
(@) Alan Smah {+ other cigimany, - companies &

T e
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[ This ¢ —
orm will serve 2 writien evidence o
fomally 2greed to submit to arbitratign mmiﬁt:; *ad the Claimants having
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