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Malbeurna Office

To: [an Row From; Denlse McBurnle
Cerporats Soliciter

At Telecom Australia Direct lne. (03) 288 1383

: Switch: (03) 288 1234
To fax; 634 8832 From fax: (03) 288 1567

Data: 10 September 1393
Phone: 634 3300 Matter Na: 1660521 Pin No: 274
. A £ * ¥

Paga 1 .of pproval -Q#._M /7 z’b_‘_\_‘

The inforatim in this fscsimila ix privileged ard congidential, interced only for the wse of the
imdividuel or entity namad atowve, If you are noc the intaxisd recipient, any disseminat!en,
copying or use of the information fs strictly prohibited. If you have received this commmication
in srror, plesse immedintely talephxns us (we will accept reverse charges) cn: .

(03) 288 1341 Pax (03) 288 1567 (Intarnaticnal phone cdes + {61 3)) or Telex AAJ30C04
ard rotumn the original facsimila to
Level 43, 101 Collins Street, Malbcwme Vie 3000 Australia

Dear _§an N00749

"COT" Case Strategy
As reqguested 1 now attach the Issues paper which we have prepared In relation

# to Telecom's management of "COT" cases end customer complaints of that kind.

w, The paper haa been prepnred by us, together with Input from Duesburys,

X drawing on our experfence with a number of "COT" csses. If there are any

aspects of tha lssuas paper which you would llke us to expand upon or If therec

are any other lssues you would llke us to consider please don't hositate to

contact us. _Both Froeblils and Duesburys would be happy to asslst you shonuld

7& any further prosentations  to Telecom management be requirsd on any cf the

matfars raised In the [ssues paper or with regard to any other matlers concarning
management of "COT"” cases and cuslumer complelnts. :

Yours sincerely
BREEHILLS HOLLINGDALE & PAGE
por:

éu-.-‘:',.j Z %A-“u.t_

Donise McBurnie

Enc

copy to: Dsanne Welr 92 3
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LEGAL PROFESSIONAL PRIVILEGE
CONFIDENTIAL/COMMERCIAL IN CONFIDENGCE

The contonts of this documant are privileged and confldantial and no part
thersof shall be dissominated, copled or used without the exprasa permission of

the Telecom Caorporats Sclicitor.

A. _PROFILE OF A "COT" CASE

Set out below ara somoe of the common characteristics attrtbuted to "COT"
cases. The particulars are drawn from FHP's experience with the following

"COT" casen:

Golden Messengers/Graham Schorer
Tlvoll Theatre Restaurant/Ann Carms
Japanese Spara Parts/Ann GCllisn

Cape Rridgewster Hollday Camp/Alsn Smith

* * ¢

It should be racognised, however, that this st lg neither definitive nor
exhaustive of those characteristics.

Commen Characteristics

generally operating In service

X, Single operstors of small businesses _
industries. If partnerships ars involved It {s usually & husband/wife
partnarship.

‘2, Quartionable business stability or visbility regardlazs  of allaged

telecommunications prehlems,

Common dlatrust of Toelecom's natwork performance and distrust of

34
Telecom's cialms that npetwork performancs sccords with "accaptable
standards”, ;
- 4, Claims of dlssatisfaction by the clalmant as to the handling of the case by
Telecom. _
S. Dtstrust of Telacom's testing precedures. NOO 75 0
6. Numerous faults slleged and claimod to be.supported by documantary
-but which do not mateli Telecom's

evidence collected by the clalmant,
fault reporting records.

@ A high lsvel of undarstanding (scguired by experienca) with FOI |
cm

v

procedures and the ro
~Jdocumentary Informatian. Howsver, this leval of understanding is not
necossarily matched with the abllity te accurstely or correctly Intarprat
the Information obtained.

8. There 18 ususlly a reluctance to puraue a clalm through court actfon.

Apparent or claimad rossons baing:

L cout

difficuity of proof
clalm has & componant relating back to when Telecom's ststutery

Immunitiss applied
' Telocom's slza and abllity to dafond

apprasslve.

action prnves l!o ba
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With thelr strong projudices againat Ta!;gccrn_ and notwithatandlng tha
marits of thelr case, claimants may stlll attampt to have tha clalm hoard
through the media where the clalmant Is oncouraged o present a

"sansationallsad” story lo a sympathetic reparter.

A "divide and conguar” approach s used Ly the claimant when dealing
with Talecem during the course of the claim. Thizs c¢an Involve

approachex made to:

Technicians

Sales Ropresentatives

Arsa Managers/Genersl Managors
Company Secrstary/CEQ
AUSTEL

The claimant will attempt to obtain statements or admissions from various
Telecom personcsi. Those statemantx or sdmissions which may well have
been harmivss when made In the correct contaxt may thean be used by
the clalmant out of cantaxt and used to justify thelr clalm against
Talecom. In sddition, the clsimant may explclt Telecom's managerial
structurs {n an attempt to undermine tha credibility of those within

Telscom and have their clalm escalated within that hlerarchy.

N00751
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Although varioua divislons within Tolecom may have already aatablished a
procedure for the handling of and accountability for "COT" cnees, thore
does not appear lo Le any conalatant corporata pellcy for the handling of

"COT" cases and cuntomar clalms of their kind.

There appears to be a lack of undarstanding at ths customer Intarface
lovel of the potontisl for customer cislma cor disputos tc escalate into

"COT" case situations,

From a
approach can In certaln casos act to the detrimant of Telecom where

llabllity viewpolnt, Telecom's customer reistions policy and_

Telocom falls to control tho making of admissions (express or lmpliad) (o

.the clabnagt.

Curtain clalms or parts of claims date back pra 1351 when Telecom
enjoyed a statutory Immunity against suit in particular circumstances.
-Whenever this !ssue ls ralsed agsinst a ciaim 1t |g viewed by the claimant
as unfalr or immoral for Telecom to ralse such a8 defence.

Talocom's =ize !s not conducive to the handling of "COT" cialims. Quita
often by the time tha claim comes to the attentian of senlor managoment
the abillty to resclve the problem &s a custower ralatlons exerclas has

lang since passed.

In this ragard many of tha "COT" cases have been treated as customer
relations exercisss without adequate review or consideration al the Inftial

stage of Telocom's legal labliity. NOO7352 .

"Divide and conguer” approach does not sngender a workable sattlement
environment.
esenting evidence to disprove a

Teolocom has gxpe
genersl distrust of

claim. This has besn complicated by claimants’
Telecom's testing procedures and record Xkeeping pructices. Jo certaia
ing equlpment

ceses, Telecom has not bssn confldent itzelf with the tost
Used or avsilsble. This situation can result In a claim belng nelther

proven or dlaproved, but It can create sufflclent uncertainty [or
presumptions of gullt to be made by thc clalmant, AUSTEL and/or the

media.
. Anycne 'nt Telecom who heas been

involved In a "COT" case is aware of tha enormous drain which such

cazes have on Telecom's resvurces. Executive attention and tho level of
dovated ta flnding or

{nvolvement required by Talecom tachniclans
resolving the =slleged problem i3 debliltating and costly for Telecuu.
Such cavus can also creata a datrimental offsct on lthe morale of stalf aad

.axacutlves.

The drain on Teleccom resources.

nrdinated by

so hlstory of
enach

Tho Increasing number of "COT" cases and the publlecity co-
the "COT" case organlaation s providing the medla with a c
Telocom "negligence/incompetance”. ~This sltuation I3 compounded
time & claimant takes his/her story to the modis.

tual claim for
blancs lo the

va originully
proach

In {nstances whore the disputs ls longatanding the evcnl
compeneation sought by the claimant often bears no rosom
modest clalm for campenssiion which tha claimsnt may ha
saught. Delay ln rewalving the claim, frustratlon with Tﬂlﬂ“"—‘“m" ap

bmn a2 ddeme o

e e 4 —
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1.

clalmant of Indapandent advice (lawyars, a%cauntants) knowladge of what
other "COT" claimants have recolved In the past and the usually alling
business of the claimant are factora which appear to escalate tha zlza of

the claimant's claim.

The clalmant will genaerally avold (for as long as possibla) specifylng his
or her claim in any detatl In an attempt to tast the limits of Telacom'a
goodwill and to exploit its custcmer relations pelicy. As a result,
settlement payments may be made In order to resolva a disputs,
notwithstanding the abscnce of any provable llahlilty,

Public profile generated by these cases can and has lncurrod government
criticlam of Telacom's senlor msnagement. Particular "COT" case
claimant: have enjoyed a degrae of political influence and have used this
Influence to invoka the support of members of the Senste and make calls
for & senatorial enquiry Into the handling by Telecom of the "COT"

cases. Senatorial Ilnvelvement has also Increased the media profile given

to thase csases.

Invalvas Intrusion of AUSTEL (snd potentislly the Trade Practices
Commlssion) In the day to day operations of Telocom.

Thewsa caams become test cases for othar potentlal claims and raise

- guastions ax

lo the adequacy of lelocom’'s Network, products
gervices in the competitive snvironment croated by Optus and Vodaphone,

Certain of the "COT" cases claimants who have agreed to sattlement of
their clalm continue ta pursuc media coversge of their claim despits
confidentiality undertakings. Purther, such claimants and/or the med!a
misrepresent the nature of lhe payment which they recclve from Telecom
claiming such payments to be compensation payments msde by Telacem In
recognitlon of Telecom's lability. In fact all such payments have baen
elther ex gratla payments or psyments into court, both kinds being

accompanied with a danlal of Hability,

N00753
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RECOMMENDATIONS POR THE MANAGEMENT OF "COT" CASES

€

Awareneszs Program

An lInitial priority should he te put In place a legal AWAraness program {
assist personnel to detsrming whether 8 customer problem, ¢ Y
dispute: )

@ should bo or can contlnue to be doalt with ag a customar relationy
Axercise and the proper manner for dolng so; or '

@ expeses Telacom to potential lability and which should be handlad
by Teferra] fo a dedlcated management ares ("DMA") within

Telecom,

Cuatomer Relations Approaches

It la difficuit to get guldellnes or directions ss to what customer
sltuations will or will not give rise to exposure to llability., In adopting
8 customer rolations approach to filx a customer complaint, management
noaeda (o always keep In mind that such an spproach may not resolve the
complaint to the customer's satiafaction and this complaint could becoms a

"COT" cass situstion.

Management must always be careful at this stage (and Instruct their staff
Accordingly) not to directly or Indirectly admit llability or fault on the
part of Telecom or convey information concerning the complaint which

could prejudice Telecom's position.

There will also be certain stages of a cemplaint at which the complaint
should be Immediataly referred to the DMA. These Include:

' recuelpt of a lottar of demand from (he clalmant eor his/her
represantativas.

.. 8 clalm for compensation which exceeds Telecom's service guarantae
undertakings.

. Telecom's service guarantee undertakings or procadures are

consldered unsntisfactery by the claimant.
Recognitfon of possible fault on the part of Telecom.
. No fault or problem Is found by Telecom, but the «claimant

centinues to complain.
Complsint not rascivad or sottled within a period of € months.

(;;! Inatances of muitipie complaints received In_respect of a single

JLxchange srea.

NO0754

ZThis list s not exhaustive. -

Establishmeat of a Dedicated Managament Arcas

system whareby upun recognlition of potsatial

Establishment of o
tha matter {»s roferred

@xposure to llability or racelpt of & formal claim,
to a DMA within Talecom.

The ressons behind the need for establishment of the DMA are:

(a) ta avald Telecam becoming aubject to a "divida and coﬂ‘?”‘”'"
Approach by the clatmant;

(b] dl\f‘?"ll.‘!h mramalhiliv., -2 .~



(c) onsure awift rosolution of the cl_n.lm;:_
(d) - avoldance of those problems and difficultios set out above I

S_oc tlon B,

[n confunction with this referral, the manager In charge of the lssue at :
Busliness Unlt level must reduca Talecom contact with tha clalmant to a:
fow Individuals as possible. - ° '

It Is aleo vital that In the act of referring the mattar to the DMA, the
mAnAager responslble. must exercisa cautlon as to the contsnts of the
referral and to whom It I3 directed. "The relevanca of thls s dealt with
in mors delall below. ' :

In recommending: lsolallon of tha management of "COT" casos to a
particular area In Telecom, the Intention {s not to denlgrate from tha role
and Importance of Telecom's ‘customer relationship focus but to enaure
that the Importancae of thia relationshlip is nat compromised. In fact, thls
spprasch should be. seon as an Intagral part of that focus In that It [s
designed to encourage a flnal resolution of a cusfomer dispute while
lUmiting the risk to Telecoin .of ‘exposure lo lability.

Constitution of the DMA .

The meke-up of the DMA will be of critical Importance to the success of
this management plan. " In the .current environment for the provision of
talecommunlcations -products and services, Talecom now faces exposure to
UablUty for faflure. to prévtdn' such ‘products and- services In accordancs
with Its "contractual obligations wIth nsach and aze:y__cu.‘imma;. Any
alleged fallure to .comply with these'.obligitions will, obvlously Involve
potential exposure -to legal llubllity. and should be treated accordingly.

Of ‘critical Importancs. In tha cc'n'sil'tu'ticn and - function cf the DMA ls the
directlon of the first refarral of the clalm by Business Unit management.
JThe Initial point of referral should always be to the Corporate_Sollcitors

Office. This Is In order to bring Into operation tha potantial protection.
of legal professional. privilege for documentation and other roporting.

* - procedurss. Tt may also _be appropriata for the Corporata Solicllocs ,

Office to continus as the ‘polnt of refarrasl and_control in ordor to
.maintaln legal professlonsl privilege (where possible) over Information and

. odocumentstion created during the handling of the "COT" casa.

Any area dedlcated to the management of a “COT" case clalm should be
undar the control of the Corporate Sallcitors .Offica and involve the Input

and cooperatlon of:

. Business uhlt' management. . . ‘ - . -
e Tachnical/Network advisors. NO O 751)
. Regulatory. . = " )

Procedures to ba followed by .the DMA In rnuinzlng a clalm

Once a "COT" .cua has -hneﬁ referrod to the ‘ DMA .far future
- ‘managoment, the DMA should take the following staps within Telecom:

(a) Enl.u.rn w-l‘lh the wuusistance of Buainess .Unlt managoment lh"d'
Telacom 'contact with the clalmant |s managod by Informe

personnal.
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Request from tha clalmant, If not. alroady provided, a detatled
claim In writing setting out the circumstancoes which he/she allegas
Rivo rise to the clslm and the axtont of the compensation which Is

sought, :

(b)

Including genera]

(e) Collect all Information, documentation and fllas
nd his/har line of

Information whora avallable about thae clalmant &
buxiness.

(d) Begin the procoss of obtaining witness statements or affidavits. A
common problem in ths handling of recant "COT" cases has been
the tracing of employees who have had doalings with the clalmant
and who have eithsr loft Telecom or moved to different positlons.
As oarly as possible the currant ralationship with Telecom of
potantial witnosses must be ascartained together with their possible
movements and contact detalls. This Information should then be
factorsd Inte the timing and manner of gothering evidence. The
typical "COT" case clalmant s cartalnly not adverse to
2pproaching past employnes of Telecom lo asaist or suppert the

claimant's eane agalnst Telecom.

(e) An analysls of the complaint(s) being made should be undertaken
“ and such recording or monitering equipment as Telecom hax
should be put In piace. Givan the dlstrust of Telecom's testing
procsedings conveyed by most "COT" casex clalmants, Telecom
must also sarlously evaluate its testing procedures (both In terms
\! of rellabllity and costs) and factor such analyais Into its overall

customer complaint proceduraes,

(gt}) If reports are needed |.e. ‘echnical, Fault reporta, and have not
tha

already been obtsined thesas should be commissioned by
nly to tha Corporats

“Torporsats Seolicitors Offlce and provided o
__Solicitors Office for the purpose of obtalning lagal adviece, This

la In an attampt to creata tha {nitlal protection of lagal professional
__privilege for such reports. NDO
fi
(g) Determine {f Independent legal and other expert assééncq {s
required.

When a dispute situation arises, facing up to Its Implications oarly can
make tne management of the dispute much easler end loss costly than
sttamplng to resolve the dispute at a jater stage. Pinpolntlng the truas
nature of a dlapute and the possible approaches to ba taken te bring
about Its resclution will give Telecom & proper basls for proceeding with
the management of a dlsputo or clalm, Tha esrller that Independent legal
advisors and other sxpert azaistance becoma Involved In a clalm or

diasputa, the more llkely It |s that such s clalm or disputle wlll proceed to

8 ¥poady resolution., Obtlalnlng Indepandent lagal advics at this stage will

provide the following banefits;

An overview of possible cutcomas and options and the Initiation of
& stringent due dlllgence process on the morits of the claim.

@ ~Eruvuntion of prefudiclal ghona onlls belng mada or s damaging
Iinternal note baing written by impnain ciplined handllng of
tho dispute or claim.

(1i)  Culdelinns or eatimatas can ba preparod and tha necosaury fundn
_ allocatod ea to the Ilkaly legal costs lavolvad in pucsuing the

(1)

L A T o
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rasolution of the disputo or clulmb._ and any llkoly axporura to
Habtiity.

(lv) Managemont are abla to provide sssurancas tc the Talocom Board
that the dispute or claim ls undur a controlled disputo management
procoss and that un Independent and objective awsessment of
Telacom's position and options with rospect to the clalm has been

made.

For the Telecom independent advisor relationshlp to operats proparly it |a
esasentlal that there s a two way flow of Information and a team approach
In the managomont of the dizputo or claim. In order to facilltate this
approsch, monthly meellngs would be held between tha DMA and (ts
indepandant advisors to review the status of cases referred and to
monitar tha dispute resolution process. Thers cannot be a synargy of
commercial objectives and avallable legal optlons without closs and
co-operative plenning belwean Telecom and !tz independant legrl advisory

(se0 Part D balow).
Conduct not to be undaertaken without referral tc the DMA

There are certsin courses of conduct which should not be undertakan
without first referring the matter tc the DMA. These are:

(a) Making an eox gratls offer/payment of money which exceods the
level appilcable under Talacom’s servics guarantees.

Mske an offer of altsrnative products or sorvices ("cootra”), Feor
axample, 8 customer compiains about the  coptinuad

non-performsnce of & product over 8 peried of 2 years and.
N _ Telecom offersz to repliace It with & new one or new model together
with an sdmission that tho old product. was faulty. The cusiomer’'s
immediate problam may be fixed, but by admitting the fault of the
old one Telecom may expose itsell to a damages claim for the

praceding 2 year peried.

(c) No admlasions of fault should be made.
(d) No publle comment should be made. OO /57
No_written opinjons, statcments, reports or exchenge of internal

correspondence which contaln admissions of faylt should be mada.

When in doubt, the whole matter should be roferred to the DMA.

(f)

Rofarral of the metter to the DMA In these clrcumstances ls upecessary to
eansure that Telecom obtatns the appropriate releese and/or indemnity
where it Is making any settlement payment or conlra offer and to minimlae
ths creation and apread of Inflammatory and commercially damaging
material. [t iz alsc necessary to ensure & spoedy reselution of the clalm.

Alternative Dizpute Resclution Opunhs“

Where all Internal proceduros and options have been axhausted or are
unlikely to generata a favoursble outcome, the DMA shouid In
conjunction with Telecom's Indepwundent lagsl advisorz, glva strong
conslderation o thae slternative dlspute rescluttan ("ADR") options which

may be avallabls for the particular claim. [a rucent exparfence with
"ONTY raans Phove bham kame b oAamae IPAlden MaswoneuraY which has
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cssun through :vlrbltrnllon by an Indapeondont
was unsuccesaful dus to tho withdrawsl of
d of the terms of rufwrence upen

resolve cortain cther "COT™
third party. This attempt
acceptance by the cleimants concarns
which the arbitration was to procaed.

‘he attractiveness of particular ADR options will of courss depend upon
each parties agenda and the axpected or deslred outcome of tha
claimant. What Is important ls to consider euach emse In accordance with
such matters and svold proconcalvad notlons 8s to what the ADR optiona
ontail which may hamper Telecom's strategy and planning process.

The particular ADR opticns of ralavanca to "COT" cases and casas of
this kind ars:

(=) Arbitration by an Indspendent Third Party - this eptlon Involves

the Telecom and the clalmant(s) agreeing on 2n independent third
party who would resolve the lasues in confllet. On thls basis, the
parties would agree to tarms of reforence and agroe to sbide by
the decislon of the Indepandant third psarty.

The advantage of this option {s that the hearing of the ease would

not take place In a public environment and could also be made

= subject to confldentiality undertakings. The difficultias
experianced with this cptlon are genorally faced at the Initial stsge
of agreeing on the Indapendcent shird party and Lhe terms - of
reference. It may slso he agalnat a claimant's desira to receive a
public revisw of its case.

o between an Independent third party
diation is that a medlator's task is
ach a consansus on all

impose a declslon ugpon

() Mediation - the differenc
adjudicating on tha ciaim and me
to merely attampt to maka ths parties Tre
{sstes. The medistor cannot ctherwise

tha partles.
like the Indepeandent third

The advantage of mediation is that
not discussed or considered

party arbitration gptian, the matter i=
in a public forum. A further sdvantage ls that since there {8 not

s focus upon a decislon being made as lo fault of vns party the
obligatlons to put evidencs before a court or indepandant
arbitrator ln order to prbve or disprove any sllegations agrinst
Telecom la duminlshed. The difficulties with this optien ls that 1t

may not be sccesptable to & claimant's publicity agenda will not te
2 claimant has developed an

irreparablo distrust of Telacom.
as noted sbove the "COT"
lous ressons lo progress their claims

by Inatigating court procendings wgainst Telecom- Howaver,
should a claimant bring cuurt proceedings againgt Tclecom thore
are obvious sdvantages and disadvantages [n such an nppruach te

disputa rsaclution. The advantages lnclude:

¥ requirement on the part of the clalmant to mael 2 particular
standard of proof in (ts case agalnat ‘Telecom

(e) Court Proceedinga - case claimants
have been reluctant for var

= final Judgemeat es to the dlapute can be abtuinad
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- can be costly to defend

m dogumentation and procasses ‘o public

- [aXposes Talaco
. scrutiny

- can bo a very lengthy procoeas and involve slignificant
corporats attention and time :

. could have tho potential to get & precedent or encourage
further clalms,

a bad decision of the court could Invelve A precedent teing
set as to the status of Telecom's network.

N0O0759
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REPERRAL OF "COT* CASES TO INDEPENDENT ADVISQRS AND EXPERT

D.

The Involvemant of Indopendont advisors and axpsorts does not nced l¢ be sag;
az & flnal tasort whare 8ll efforts of Telecom have falled to rosclve a claim
There are numerous advantages to Invelving Indepandent jogal advisors anc

othar sxperts at an early stage of a clalm.

1.

9,

10.

11.

These includa:

Indopendent s1sessment of axposurn to liability and assessment of the
merits of the clalm.

Decrease |n executive downtime spent deallng with the clalm anc

nogotiating 1= resclution.

Distancing of Telecom from s claimant's attempts ta divide and conquer
and piacing of tha claim in the hands of these with experience In the
kandllng of such disputes. The DMA will be assistod In preventing
enquiries and action by others If they are able to say they have retained

Indepandant exports.

Increasing potantlal for legal profassional privilege protaction.

The Imposition of a discipilned and dedlcatsd handling of negotiatlons and
procedures to facilitate a resoluticn whilo protecting tha Intarests of
Telecom.

Can creata an environment which forces substantlation of & clalm to a
level of lagal proof.

It has proven most useful to aengage Indopendent sccountants, in
conjunction with Independent legal advisors, f{or the purposc of evaluatior

and assessing the valldlty and quantum of any claim.

The giving of credibility to Telecom's sszessment of the claim and
ensuring that any weottloment offer represents a reasonable commercial

resolution to the clsimant's clalm.

The distancing of Telecom personnsl from conduct of negollations and
allogatlons of unconscionable conduct In bringing about settlemant of tha

claim. _ .
Eansuring adequate and complete “rslesse and tndemnity undertakings are
obtained from the claimant sand any other Intersated partles.

Asslsting Telocom's Internal legal advisors In the handling and

management of Telecom's legal exposure to claims of this kind.

NOO76(
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PRIVILEGED AND CONFIDENTIAL - Advice on Legal Pro essional Privilege

E ge-re CoTs

MEMORANDUM OFABVICE:
()
to privilege
assertion ©

(i)

1t is difficult o
would fall within
dominant purpose
and & third party fo

the

There appear to

see how a

definition

of advice or for
r the dominant purpo

be 39 claims to leg

of privilege
lient for the dominant purpose o
litigation (and communications between &
for the dominsnt purpose of litigation) W
privilege (see Baker v Campbell and

document, or documents, merely described as

The cases of NCA v S and Ess0, referred to above, make it clear that & claim
must expose sufficient facts 10 justify
fthe privilege is seen as no claim at all

The definition
lawyer and 8 ¢
advice or for
third party

the claim. A vague of bald

indicates that only communications between 2
f providing of receiving lege!
lawyer
ill’ be protected by

Esso rred to above).

"¢ case refe
“Network Data’
and client for the

mmunication between a jawyer or client
se of litigation.

of a communication between a lawyer
litigation, or €0

which are merely listed as LPP

in Aftachment 1, being further detailed in Attachment 2. Funther, therc appear to be 74
claims to legal profcssional privilege listed in Attachmen! 2 (it is not clear why there is such

a variation between these two amounts of claims). A perusal of the filc descriptions in

Attachment 2 indicates
claims which appear 10

For exampl
- Call anslysis with
exchange’,

e, itis difficult to see,

ha

not only incomplete and inadequate clai
be erroneously made.

ndwritten
*Table — Bova 's

ms to privilege bul also

without further information being supplied, how a “Chart
annotations”, & “Map - Bova Enterprises Call per

directory listings” or & Fax confirmation report” could

be covered by legal professiona\ privilege.

(3) made defective or erroneous clalms to privilege, and/or

me evidence O

There is also SO

Scptembcr 1998,
privileged.

For example, in the letter fro

\ (4) knowingly made tfalse or

There is also some potential prima facie
to privilege.
f the doctrine O
Y.
11 Hollingdale

spurious claims

ssible abuse ©
«CcOT” Case Strate
McBurnie of Freehi

marked

Solicitor, Telecom Australia,

| refer in particular

mManagement.
Solicitors ce.
legal prdessimal
also b8
of referral and
possible). C'Ncrl

The initial

to section 4 on
0t critical import

anca In

This is

on

£(3) i.c. meking defective

m Mr John Armstrong of Telstra to Mr
Telstra concedes that it has erro

For example, there
f legal professio
“Confidential”

the constitution and function of the
Management Area) |8 the direction of the first
point of referral
in order to bring into
privilege fof documant
ate for the
control in

.

or erroneous claims 10 privilege.

Ross Plowman dated 28
neously classified some documents as

spurious claims to prlvll-ge?

evidence of (4) ie knowingly meking false or
is a potential swructure set up for the
nal privilege in the faxed document entitled
dated 10 Septembe Ms Denise

r 1993 from
and Page. Melbourne Office to Mr lan Row, Corporale

page 6, which states:

DMA (Dedlcated
ral of the claim by Business Unit
ghould aiways bé \o the Corporate
operation the potential protection of
ation and other reporti

te Solleltors
1o maintain legal
and documentation

refe

REGCAL
OF(Hrol

professional privilege (where
created during the nandling of the

e

Assoc. Prof, Susanne MeNical - Expert Cowss
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Domzal, Nora

From: Pinel, Don
To: Sayer, Janet; Beattle, Ken; Pittard, Rosanne
Ce: Brabazon, Paul; Holmes, Jim; Hambieton, Dennis V. Hill, Trevor; Hailliday, Trevor -

Date %‘mmmw/m »

in the cument climate Telecom needs to be particularly careful with its cormespondences to the CoT customers.
| have engaged Denise McBurnie from Freshills to participate on an “as required” basis in this matter and Rt is
appropraite that all correspondence from the CoT (and near CoT) customers should be channeled through
Denise for either drafting of a reply from Telecom or for reply direct from Freshilis as our agent. The particular
approach will vary from customer to customer and circumstance to circumstance but the general philosophy
shouid be foliowed.

The merit of this approach is:

it relieves the Regions of onerous comespondence
dlppﬁuaﬁgomushollﬂﬂmmhm

_ It provides a consistent approach to these matters

Would you please ensure that with all customers that are, (or have the potential to become) serious
m,mummmsmwmmmwum.

W.Muammmmmmh-mwnwmmulmm
serious consideration of Freehills advice and discussion with either myself or Jim Holmes if an altemative
approach is preferred. ‘

Don

F03022
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DRAFT - IN CONFIDENCE

Consumer will undertake an immediate inspection of all elements of the CAN and
certify that the service is constructed in a manner that complies with standard
practice. Any defects/abnormalities will be noted and corrected. Pairs will be "clean”
between the exchange and the customer’s premises with any common pairs cut away.

Consumer will formally certify that the inspection has been carried out and record the
results of their investigation.

Commercial will test the customer's service and record the test resuits. This test will
be repeated at regular intervals (at least weekly) to ensure stability and consistency.
Where appropriate, CPE will be tested. On occasions it may be desirable to install
recording equipment at the customer’s premises.

All technical reports that relate to the customer’s service are to be headed "Legal !
Professional Privilege", addressed to the Corporate Solicitor and forwarded through
the dispute manager.

The only contact with the customer will be by the dispute manager or the Regional
Manger unless the MD Commercial chooses to become personally invoived. All
contacts with other individuals will be referred back to the dispute manager.

The Regional General Manager will ensure that all other elements of Telecom are
advised of the declaration of a Category A dispute. The managers of these other
elements will ensure that all parts of their organisation are aware of the existence ofa
dispute and that staff are advised that they are not to comment on the customer's
service. On all occasions only staff with exceptional “intelligence” and who have
been fully briefed on the dispute are to be assigned to any dealings with the customer
or related activities.

[t is important that operational systems (including DCRIS. LEOPARD. Service*Plus)
should be made capable of displaying an appropriate warning mark against the
customer's record indicating that a sensitive customer dispute is in progress and
identifying the dispute manager. Local instructions shouid be issued to advise staff to
refrain from commenting on service performance issues but to reter these 10 the
dispute manager.

S/ R00524
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A

AUSTELEL
AUSTRALIAN TELEC OMMUNICATIONS ALTHORITY
93/596(6)
5 October 1993

Mr lan Campbell
Managing Director, Commercial

Telecom
Fax 6343876
Dear Mr Campbell
COT CASES
SETTLEMENT PROPOSAL

AUSTEL has been asked by the COT Cases to facilitate their agreeing with
Telecom the terms of the proposal they have out 1o it on how their claims
against it may be settled.

2. | understand from the terms of the letter, dated 29 September 1993, frcm
your Corporate Secretary, Mr Holmes. to Mr Schorer, Spokesperson for the
COT Cases, that Telecom agrees with AUSTEL's intervention as a facilitator.

Stanting point

3. | am taking as my starting point the “Settlement Proposal” at Attachment
‘A" which was prepared by Te'lecom for the purposes cf clarifying its
understanding of the nature of the proposal put by the COT Cases.

The Settlement Proposal in context
4. The Settlement Proposal is 10 appiy to the following four COT Cases -
. G Schorer: Golden Messenger (Spokesperson)
. A Garms: Tivoli Restaurant
. M Gillan: Japanese Spare Farts
. A Smith: Cape Bridgewater Holiday Camp.
5. The COT Cases put tneir proposal against a background of -
. long standing disputes between each of the COT Cases and
Telecom involving. amongst other things, allegations of poor
quality of service provided by Telecom and shortcomings in 7
customer equipment supp'ied by it

the effect of the matters in dispute on their businesses

AOGB
S QU1 NS ROAD, MET BOURNF, VICTORIA 6 4 8

POSTAL PO BOXN 7441 ST RILD Y RD, MELEOURNE, VICTORIA, 3004
TLLEPHONE (05 xIx 740 FAUSIMILE: (03) 820 2021




. dissatistactinn with Telecom's responses to their complaints

. prior payments made by Telecom to each of the COT Casesin
conrnection with treir disputes.

6.  When there is agreement between Telecom and the COT Cases as to
the nature of their proposal, Telecom's Executive Council will consider it and
Telecom will inform the COT Cases whether Teiecom will adopt it.

Comments by the COT Cases on the Settlement Proposal at Attachment
‘A’ ;

7. The COT Cases have indicated to AUSTEL that the Settlement Proposal
at Attachment ‘A’ does not accurately reflect their proposal because it does not
include an opportunity for Telecom to proceed without reference to the
proposed Circuit Breaker. Thatis, the Circuit Breaker is seen by the COT
Cases as a last resort mecharism that would cperate only if -

. a direc! cffer by Telecom were unacceptable
. Telecom chose rci to make an ctfer.

8. While there may be merit in an opportunity for Telecom in the first
instance 1o negotiate directly with the COT Cases and to have the Clrcuit
Breaker as a fall back pasition, the history of the matter suggest to me that
direct negotiations between Teiecom and the COT Cases would not provide a
-esolution of the matiers more quickly than an immediate move to a Circuit
Breaker and | understand that the COT Cases do not press for that part of their
propcsal o be recorded in the Sertlement Proposal .

Clauses 14

1 Both Telacom and the four remaiming active COT Cases are

seeking a final setiement of the outstanding matters between
them if tnat 1s possible.

2. Afinal settlement 1s one that wiil be absolutely binding and, once
entered into, has no chance of becoming unstuck.

3. The settlement process envisaged requires a "Circuit Breaker”
that is a person accepted by ali parties as an honest broker who
will investigate the claims of the COT members and propose
terms for commercial settlement.

4. The "Circuit Breake:" will be a person of clear independence and

integnity who will have had experience in commerciai assessment,
mediation and arbitration."

9. | understand trat the COT Cases agree with Clauses 1-4 of the

Settlement Proposal A 0 G G 4 9




Clause 5

*5.  The person nominated as "Circuit Breaker" is Mr Barrie O'Sullivan
of Freeman, Plumber & Pullinger, Loss Assessors of Brisbane.”

10. My understanding is that Mr O'Sullivan is the COT Cases' first
preference but that if it were necessary for the Settlement Proposalto proceed,
the COT Cases would be prepared to accept another person.

11.  One suggestion that they have made in that regard is Mr Gordon
Hughes. |understand that Mr Hugnes 1s an immediate past President of the
Victorian Law Society and is the Managing Partner of Hunt & Hunt, Solicitors of
Melbourne. | further understard that Mr Hughes' personal expertise is one of

@ information and communications techrology taw and the resolution of disputes
in those areas. | also understand that if he were 1o be chosen he would
undertake the task personaliy.

12.  Another suggestion is a person nominated by the President of the
Queensland Law Society.

13 Alternatvely, | understana that a persori ncminated by AUSTEL skilled in
alternative dispute resolution with a mandate 1o call upon others of his or her
choice with professional skills (for example, accounting skilis) relevant to the
1ask would be acceptavle 10 the COT Cases

14.  Would you please let me know which of the alternatives you would want
to follow.

Clause € (a)
6. The proposed procedure for settlement Is «

= (a) Each COT memter wil! provide the “Circuit Breaker" with details of
their claim and whatever supporting matenal they have available.”

15. The COT Cases agree with Clause 6 (a).

Clause 6 (b)

*(b)  The "Circuit Breaker* will check the circumstances of the
business and industry of each COT member.”

16. 1understand that the COT Cases intend that the Circuit Breaker should
compare the performance of each of the COT Cases'busingsses with the
performances of other like businesses over a relevant period so that the Circuit
Breaker may draw conciusions or how the COT Cases might have performed
but for the mattess in dispute between them and Telecom.

106650
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17. 1 suggest that Clause 6 (b} be amended to reflect that understanding as
followings -

"The “Circuit Breaker” will check the circumstances of the business and
mndustry of each COT member and compare the performance of COT
members’ businesses with the performances of other ke businesses
over a relevant penod so that the “Circuit Breaker” may draw
conclusions on how the COT members’ businesses might have
parformed but for the marters in dispute between them and Telecom.”

Clause 6 (¢)

"(c)  The "Circuit Breaker” will verify the claim of each COT member,
and will make agjustments to claimed amounts as seem justified
by the investigation. Call losses need not be proved to be
causally linked with amounts claimed.”

18. | understand that the COT Cases have in mind that the Circuit Breaker
will, amongst other things, be icoking at the circumstances of the COT Cases
both individually and as 2 who'e and at how Telecom responded not only to
individual cases but also to the COT Cases as a whole.

19. | further understand that :he COT Cases are not seeking tc deny that
there shouid be some causal Link between Telecom's quality of service and
their cta:ms but that because not all cali losses and other problems experienced
by them have been recordaa they should not have to be put to strict proof of
each and every call ioss cr otner problem.

20. Having regaro to my above understandirgs, | suggest that the Clause 6
(c) be amended as follows -

“The "Circuit Breaker” will verify the clzim of each COT members and
wiil make adiustrments o claimed amounts as seem justified by the
investigation. In carrying out the investigation, the *Circuit Breaker" will,
amongst other things, look at the circumstances of the COT members
both individually and as a whole and how Telecom responded not only to
individual cases but also the COT members as a whole. As not all call
losses or other problems experienced by tne COT members have been
recorded, the "Circuit Breaker” wil! not require strict proof of a causal link
between each anc every call loss or other problem expenenced by the
COT members but may craw from the available information and material
reasonable conclusions atout the extent of the call losses and problems
and their impact on the performance of the COT members’ businesses.”

Clause 6 (d)
“(d) Each COT member will be bound to accept the gvaluation of the
"Circuit Breaker" in advance. including an evaluation that is less

than the total amount of the member's claim, or less than the
payments already made by Telecom to date.”

A06651




21. The COT Cases agree 10 Clause 6 (d) as stated above.

22. The Settlement Proposai would be enhanced if Clause 6 (d) were also to
include words to the effect that the Circuit Breaker may not assess a sum
greater than the amount claimed by any COT Case and what those sums are in
respect of each COT Case. That is a matier of detail that can be addressed it
Telecom agrees 10 adopt the proposal. ;

Clause 6 (e)

"(e) Telecom will also be bound to accept the evaluation of each claim
in advance.”

23. The COT Cases agree to Clause 6 (e).
Clause 6 (f) (i) and (ii)

“(f)  COT members will be bound in advance by the outcome of the
evaluaticn of one or more of the following arrangements:

(i} by signing an irrevocable power of a!roméy authorising the
"Circuit Breaker" to accept settlement on their behalf.,

(nj by agreeing that no pavout need be made by Telecom to
any COT member until all have agreed to the evaluation of
their respective claims."”

24. While the COT Cases agree that Clause 6 (f) (i) and (ii) as expressed
above accurately reflects their proposal as they put it to Telecom, they have
accepted my advice that further down the track Clause 6 (i) may give individual
COT Cases cause for concern and could lead to delays and real difficulties in
individual COT Cases achieving a satisfactory settiement. Also, the clause
seems to me 1o be unnecessary if Telecom is to commit itself ta the Circuit
Breakers determination. Accordingly, | suggest that Clause 6 (f) (ii) be deleted.

Clause 6 (f) (ili)

"(iii) by withho!ding a portion of the payout for up to two years to
ensure public acceptance by each COT member in practica.”

25.  Ithink that it might be useful to specify in this clause that the "... portion
cf the paycut ..." is 10 be determined by the Circuit Breaker having regard to
the financial circumstances of individual COT Cases. | suggest that the clause
be recast as follows -

"by withholding a proportion, to be determined by the “Circuit Breaker
having regard to the financial circumstances of each COT member, of

the payout for up to two years to ensure public acceptance by each COT
member in praciice."

ADBBSE




Clause 6 (f) (iv)

“(iv) each COT member will sign in advance letters to the Minister and
to AUSTEL publicly acknowledging the faimess of the process and
that it is a model for reconciliation of commercial differences.”

26. The COT Cases agree 10 Clause 6 (f) (iv).
Clause 6 (g) |

"(g) Telecom would be beund to accept the outcome of the process by
entenng into a bank guarantee to the maximum of each claim.”

27.  As|lunderstand what is intended oy this clause, it might be better
expressed as follows -

"Telecom 1s to provide to the "Circuit Breaker” a guarantee that it will

meet any claim as assessed by the “Circuit Breaker” to the maximum ot
the claim.*

Clause 7

7. Timing: The whole process would be expeditiously handled, and
would take about ten-fifteen working days compnsing -

. one-two aays spent with each COT member to verify each claim,
examine the basis of claim and documentation

g a few days to report on each case and to seek agreement (if
possible; to the evaluation

. a few days lo reconcile nct only between Telecom and each COT
member but across all fcur members (see 6 (1) (i) above).*

28. While the COT Cases agree tnat Clause 7 accurately refliects the
propasai as they put it to Telecor, they recognise that the timing of the

implementation of the Settiement P-oposal wili need to be reviewed having
regard to -

. the history of the matters

. the need for the Circuit Breaker to become familiar with the cases

. the nature of the investigations to be conducted by the Circuit
Breaker

. the travel involved

. the need for the Circuit Breaker to consult with third parties.

A0B806563




29.  Accoraingly, | suggest that the clause as it stands be deleted and
replaced with a clause 10 the following effect -

~Timing: Speed is of the essence. The "Circuit Breaker” will be
instructed accordingly and to give prionity to prepanng a mutually
accepiable timetable for consideration by the parties.”

Other matters

30. | consider that it would be desirable for the Settlement Proposal to
address the issues of -

. who will bear the costs of the Circuit Breaker - as | understand it
the COT Cases would have Telecam bearthe costs

. an indemnity for the Circuit Breaxer - as | understand it the COT
Cases would have Telecom indemnify the Circuit Breaker.

31. Forease of re‘erence | have recast the Settlement Proposal at
Attachment 'A’ to reflect the above amendments - see Attachment 'B': COT
Cases - Settlement Proposal Mark |I.

32. The Settlement Proposal Mark I is accep:able to the COT Cases. As |
understand it, the Sertlement Proposal Mark 1/ would also remove most of
Telecom's difficulties with the earlier version as listed on page 3 of Mr Holmes
letter of 29 Septemoer 1993 to Mr Schorer. | deal separately below with what |
understand to be Telecom's difficulties with oid claims versus new claims.

33. 1should also add that Mr Schorer has addressed point 2 in Mr Holmes'
letter and has obtained from the otner three COT Cases wntten
acknowledgments (Attachment 'C') that he is authorised to act as their

Spokesperson.
Qld v new claims

34. | understand from Mr Hcimes' letter of 29 September 1993 to Mr Schorer
that Telecom takes the position that -

" .. all matters in issue up to the dates of individual settlements have
been formally resolved, and that no outstanding (as opposed to possibly
new) claims will be made."

35. Mr Holmes' states in that regard -

“If there are. indeed, any new claims which, in the view of COT

members, have arisen since settlement, details should be provided to
Telecom or our solicitors. Freehill, Hotingdale & Page.”
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36.  While in normal circumstances that might be a reasonable position for
Teiecom to adopt, the circumstances of the COT Cases are beyond the norm -
if Telecom is satisf.ed that trom its perspective the prior “... individual
seftiements ..." 1t affected with the COT Cases were reasonable, it should not
be concerned that an independent third panty (the Circuit Breaker) might look at
them anew. The terms of the Settlement Proposal Mark Il enable the Circurt
Breaker to make a finding to the effect that the pror “... individual settiements

...” Were reasonabie and, if so, the COT Cases would be bound by such a
finding.

37.  Also, as | understand it, the COT Cases claim, in effect, that when the
pnor °... individual settlements ..."were arnived at -

. not ail relevant facts were taken into account

. they were under duress by virtue of their financiai circumstances
and forced to accept the settlements.

38.  As a mode! corporate citizen Telecom would, no doubt, want all relevant
facts to have been taken into account. The terms of the Settlement Proposal
Mark If pravide an opportunity 10 clear the air - they would enable the Circuit
Breaker to test whether, as ¢iaimed by tne COT Cases, all relavant facts were
not taken into account and, to the extent they were not, to take them into
account. Aliernatively, the Circuit Breaker's investigation may confirm
Telecom's position and from that perspective should be welcomed by Telecom.

40. Finally, if the attached let'er (Attachment 'D‘) dated 7 July 1993 from
Freehill. Hollingda'e & Page 1o cne of the COT Cases’ solicitors is indicative of
the way that Freenhil, Hoilingdale & Page have approached the COT Cases in
the past, | would be mere than a little concerned if they were to have a
continuing role. | say that because in the context of the letter their selective
quotation of what were then Telecom's general conditions of trading

misleadingly omit critical qualifications in the Clauses they were relying on to
deny liability.

41.  This is not the first occasion that | have had o take Telecom to task for
misleading statements of its liadiiity in the context of the COT Cases generally -
see my letters of 30 August and 9 September 1993 re Dawson's Pest & Weed
Control and my letter ot 20 Septemper 1993 re The Gourmet Revolution. While
| am addressing thcse occasions separately from my consideration of the
Settlement Proposal, combireg with Freeniil, Hollingdale & Page's letter they
do reinforce my view that there would be merit in Telecom adopting the
Seftlement Propcsal Mark i, '
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42. 1 am fuaner reinforced in my view that Telecom should not resiie from
the Circuit Breaker iooking anew at the claims by the four COT Cases by -

. the admission in your letter of 16 Septembar 1933 to Senator
Alston that -

"We are aiso concerned (and can't deny) that, on occaslons,
Telecom officers may have made statements which wers
inaccurate or rude, such as:

“You are the only one in the area with the problem*

“Telecom has no liability ...."

Such statements are typical of those claimed by the COT Cases

10 justify their allegations of misleading and deceptive conduct by
Telecerm.

the statement in Mr Holmes' letter of *3 September 1993 to the
Minister ‘cr Communications that Telecom's -

"... resporses to these customers have at times not been

everything, which, in fundsight, we would have wished them to
be."

43.  Again, | stress the urgency of the matters and look forward to your early
advice that the Seftlement Proposal Mark il has received tavourable -
consideration by Telecom’s Executive Council.

44. | am available at your convenience or at t~e convenience of Telecom's
Executive Council to elaborate on any of the above points.

Yours sincerely

. “‘*--:..._\‘ ""___:_'_9 ----------
Chaiman - C\*\\
e T ;
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Holmes, Jim
e T R SR

From:
To:

Ce:
Subject:
Date:

Newbold, Greg

Beattie, Ken; Adermann, Gregory C; Pinel, Don; Blake, Ed; Campbell, lan; Pittard,
Rosanne; Benjamin, Ted; Holmes, Jim; Hambleton, Dennis V: Marshall, Ross
Vonwiller, Chris; Anderson, Keith

COT media latest

Tuesday, 28 September, 1993 6:30PM

Steve Lewis is following up on his own yar NOT with the Davey letter to the minister but with the Davey letter to
the CEO raising concems about our use of Freehills. | have told Lewis that its is utterly inappropriate for us to
comment on the private correspondence between the industry regulator and Telecom and have drawn his
attention to the release on the C&L appointment.

Ben Potter also has a letter. Hisis from Davey to lan Campbeil wherein Davey calls on Telecom to look
favourably on interim payments to some of the COTs. Same drill for Potter including the C&L release.

Given the amount of paper flowing around on this matter, it is hardly surprising that some should fall into the
hands of the fourth estate. | tried to get a feel for Potter's source but my only surmise is that Davey Ts giving a
strong feed to Schorer and Schorer is passing the paper on. | say this because Potter also raised the Freehills
matter after being told by Schorer ot a letter from Davey to WFB.

Greg.

co2BYyP
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20-86-19395 18:36 FROM CAPE BRIDGE HDAY CAMP T0 236148730 P.83

FAXFROM:  ALAN SMITH DATE:  15.8.94
c' O. TI
FAX NO: 055 267 230
PHONENO: 008 818 522 NUMBER OF PAGES (including this page)
FAX TO: DR GORDON HUGHES
HUNT & HUNT
LAWYERS L &
MELBOURNE
FAST TRACK ARBITRATOR
Dear Dr. Hughes,

My submission will be a day late because of a telephone call I had from Paul Rumble's Office. I am now told

any information regarding the RCM, numbers of customers will now be forwarded to me carly this coming
week.

This is too late for my binding and finished process of the final submission. I bad hoped for this information
byTuesdayoflastwedc,however,thiswaitforinformaﬁonwhichncvcroomesﬁmnT:lmnhasputmc
behind once again.

Thursday, 3 o'clock, at your office is my final dead-linc. There will be no more claims for written submissions
to be re-introduced. -

Howcm,a,ga'm,lmustdmwymnattcnﬁontonmn‘squdmcctofonva:drelcvmdocmmtzﬁonto
produce the evidence. Had I been given my true F.0 1. documentation, much more of this evidence, in support
of my allegations of an inadequate phone service over these past years, would have been substantiated. I feel
like a blind man without his stick. Telecom has in their favour the fact of what has been supplied,

My claim, as it is produced i this secondintmimsubnﬁssiou,wﬂlfeelsure,showyouandywm
Team many alarming facts.

Iam asking, though the Arbitration Chair, for you to direct Telecom to produce the Bell Canada Raw Data,
MymmhnmqummforTclmnwmspmdm“ﬁﬁngmtheArbm”howmgmﬂmemwas
incorrect documentation: calls which could not have possibly over-dialled other calls connecting to the
PTARS at Cape Bridgewater at the time of the Bell Canada testing,

Telecom, likewise, did not test my 008 account at any time during this Bell Canada testing. This must be
addressed through the Chair of this Arbitration process. I shall not write a response w their claim. I shall
leave this in the hands of the Arbitration team, the Resource Team.

IhaveforwardedycualctterfOundbyAnnGannsycstcrday,Whﬂegcinglh.roughherF.O.I. I did not receive
this Raw Data, as mentioned by Simon Chalmers. Itdidexist;lknewitdid,butﬁmchasbmznmyhcal&x
and patience. Telecom has timed much to suit themselves.

I wish only for the second interim request to be granted: for Telecom to allow C.0.T. to view documemntation
under the Professional Privilege Act, to be done at their centre. This, of course, will be viewed under the
secrecy agreement, the confidential agreement of this Arbitration. No copies will be made for distribution,
other than for your perusal, and that of the Resource Team. If you think this information is a valid document
then it will be submitted only, without a written submission as to the contents. 9 2 ?



| 20-86-1935 1@:37 FROM CAPE BRIDGE HDAY CAMP TO 8361487380 P.84

I forwarded you a very interesting document last week which was tabled under this Professional
Privilege Act. That document was of a network fault. The document has since been viewed by John

Wynack, Commonwealth Ombudsman, F.O.1. as being illegal under the Act to be umbrellacd in legal

On Thursday I will present you with my claim, plus a farther 8 pages of documents 1 believe are of
importance to my claim (Privilege documents).

I thank you for your time and paticnce in these trying months.

Alan Smith.

cc.  MrPaul Rumble
Customer Resource Unit
Telecom fax: (03) 634 8441

929
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Melbourne Offlcs
To: Doen Pinel
Copy to: Jim Hoknes
Greg Newbold From: - Denise McBurnis
At: Telscom Australls Direct line:  (03) 288 1383
__ . Switch: (03) 288 1234
To fax: 634 8444 From fax: (03) 288 1887
Dete: 18 October 1983
Phone: 834 5736 Matter No: 1660521 Pin No: 374
Page 1 of Approval:
thmthdmwﬂhhudﬁ
individoa] or entity newd above. If yoo are mot the caciplent, ey dissseimmtion,
copying ar we of the infoomticn is strictly If you recelved this commasication

in estoe, plesse dsmdistaly telaphore us (ve accmpt revesse chargss) on:
(u)mmr-(u)mmwﬂmauqamcmm

and peturn the facainils to
Lavel 43, muuhm-:’ﬁn Vic 3000 Mmtzalis

e TRrESs L PRIVILECED

CONFLURN L1A COMME L G A N U N LT DN G

Current status:

g Dussburys & FHP continuing process of evalusting REREEINSNs claim -
ﬂnﬂnparttof.hmwmhmvuudmdwm“lblm:vmbhh

. rmwm.mmmmmmumubum“
services (is. CCAS, Leopard, cABllndnhmhl)-uulrcpa'twlllhc
pﬂvﬂtndtndvmmthoud-unﬁlbhum. :

¢ _m:.:muhdbuubury!tontmdldmuunnwmm
llllpr:ﬂdldtnmwryl. This request is baing with.

* thmummmm-mu(m.w-d).
EPNEes has been provided with information today. (see ©OPY of
covering letter enclosed). | .

" WAEEEnsr told Pester Crofts at Duesburys that he will be taking the TV,

press stc. to Telecom tomorrow. Glven ovsnpamnaive past conduct it 1s
not olear whether he intends to carry out this threat.

C023687/CO | ' : A 0679?3 a
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matter.

Yours sinosvely

mmmnu.m
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19 Ooctober 1883
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Holmes.Aim
From: Vonwiller, Chris
To: Campbell, lan; Parker, Harvey; Holmes, Jim
Ce: Stanton, John; Blount, Frank; Rizzo, Paul
Subject: Warwick Smith - COT Cases
Date: Wednesday, 10 November, 1993 6:58PM
CONFIDENTIAL
Gentlemen:

Warwick Smith contacted me in confidence to brief me on discussions he has had in the last two days with a
senior member of the parliamentary National Party in relation to Senator Boswell's call for a Senate Inquiry into
COT Cases.

Advice from Warwick is:

> Boswell has not yet taken the trouble to raise the COT Cases issue in the Party Room.

> Any proposal to call for a Senate Inquiry would require, firstly, endorsement in the Party Room and, secondly,
approval by the Shadow Cabinet.

> This would appear highly unlikely at this stage, given Boswell's apparent lack of interest of raising it within the
Party Room.

> The intermediary will raise the matter with Boswell, and suggest that Boswell discuss the issue with Warwick
Smith. Warwick sees no merit in a Senate Inquiry.

He has undertaken to keep me informed, and confirmed his view that Senator Alston will not be pressing a
Senate Inquiry, at least until after the AUSTEL report is tabled.

Could you please protect this information as confidential.

Chris Vonwiller

Page 1
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AUSTRALIA

Commuﬁl&mmie 8

Customer Affairs

Locked Bag 4960

Melboume Vic 8100
11 January, 1994 Telephone (03) 632 7700
Facsimile (03) 632 3241

Mr Warwick Smith

Telecommunications Industry Ombudsman
Ground Floor

321 Exhibition Street

MELBOURNE VIC 3000

Dear Warwick,

| have attached for your information a copy of a letter sent to AUSTEL providing the results of two
additional studies undertaken by Telecom to test the Rotary Hunting Groups and to provide supplementary
inter-exchange network tests and the details of the tests. The additional testing was undertaken to provide
further information on the reliability of the telecommunications services provided to those customers
complaining of difficult network faults.

As you will see from the attached letter, the documents are rated "Commercial in Confidence" and are
provided for the information of the TIO and not for release or disclosure to third parties without the
permission of Telecom Australia. | would ask that this rating of the documents be respected.

It is anticipated that the release of these documents to the four customers currently proposed for the fast
track arbitration process will be agreed at an appropriate time in consultation with yourself. The timing of

the release can be finalised once the assessor has been appointed and the procedures for the amiuaﬁon
have been agreed.

| also wish to confirm to you my previous advice regarding arrangements made with AUSTEL for the

release of documents obtained from Telecom to the four customers currently proposed for the Fast Track
arbitration process.

It was agreed at a meeting between Mr. Graeme Ward and Mr. Steve Black of Telecom and
Dr Bob Horton and Mr Neil Tuckwell of AUSTEL on 7 January 1994 that:

« Information obtained from Telecom, in the course of AUSTEL's regulatory functions, and relevant to

any parties involved in a formal arbitration process with Telecom under the control of the

. Telecommunications Industry Ombudsiman (TIO) will only be released after consultation with the TIO
and Telecom.

« The AUSTEL draft teport will be expedited to ensure that it is available at an early stage of the
arbitration process.

« The AUSTEL draft report will be released to the parties involved in the fast track arbitration process for
comment in accordance with a process agreed with the TIO, and only after each party has signed a
formal document committing to keeping the contents of the report confidential and giving an
undertaking not to comment either privately or publicly on the report until after it has been released
publicly by AUSTEL

Yours sincerely,

Telstra Carporation Limited
ACN 051775 556

Steve Black
GROUP GENERAL MANAGER - CUSTOMER AFFAIRS
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Paul J Rizze

Groiip Manaping Bjjasior
l'ﬁipuhnn Mirsen

242 Sxbibitien Bigedt S
Milboyrni Vie 3009 Awstratia

Tnsphens 02) 204 801
11 January; 1994 o | Feite 0) 424 418

Dr R Herten

Acting Chaiman

AUSTEL

PO Bex 7443 3t Kildd Read
. Melbourme Vie 3684

Dea Dr Herten
VOICE MONITORING

As you would be aware, there bas boen substantial media comment on Telecom's action
in recordiag the telephone calls en the sorvices of Mrs Gillan and Mrs Garms in the /
context of-a detailed fauvlt invostipation. Information was received at abewt 4.30 pm on

5 January 1994 from the Australian Finanoial Review that-the AFR was in possession -

of deouments frem AUSTBL wiiich advised that this menitering had taken place and

these decuments formed the basis of the AFR’s question and subsequont public

conuncnt en Hic matior.

I have new received z lotier ffom Mr MaoMahen (copy sttachod) confirming that he
advised :beth-Mis Garms-and Miz Gillan that Telecem had wndorialon reserding en
their services. Theso lotters wore based en information previded by Tolcosm en the
24th December 1593.

Nmsmmu&t&amﬁmﬁmmm&oﬂhngﬂﬁﬂu ’
owrrently iavelved with 2 éispute with Tolecom, and Whe has ontered iate a formal:

arbitratien preocss te Feselve that dispute. The notion taken has inflamod the dispute,

aggravated the parties, lod the parties to actively sock to raise the dispute to public

comment and bas put at xisk-the arbitvation proeess.

The reloase of the wifévmistion in thsse oiroumstanees raises issuos of principle which
nood te Bﬁmlved. ﬁhﬂemhe eiroumstances it was inapprepriate for this information
te be rcleuod iR um«waiv @nee 2 quasi judieial proccss such as the agrsed arbitration

NLBESG

Teisira Corperation Limited
© ACNDEL 775558




process has been entered inte, information which may be material to that process should
only be released through that process if at all. As AUSTEL panicipated with Telecom
in the establishment of that process it is clear that AUSTEL was fully aware of the
existence of the process and the formal agreement between the parties.

4

It is Telecom's view that arrangements should be put in place te ensure that information
gained frem Telecom in the ceurse of AUSTEL's regulatery functions is only released
in an approprate way. 1o this end I wish te eonfirm the agreement reached betwsen
Mr. Graeme Ward and Mr. Steve Black in 2 meeting with you and Mr Neil Tuckwell
teday that:

» Informatién obtained fem Teleecom, in the eourse of AUSTEL's regulatery
functions, and relevant to any parties involved in 2 formal arbitration precess with
Telecom under the centrel of the Telscommunications Industry Ombudsman (T10)
will only be released after consultation with the TIO and Telecom.

o The AUSTEL drafl report will be expedited to ensure that it is available at an early
stage of the arbitration process.

+ The AUSTEL draft ropert will be released te the parties involved in the fast track
arbitratien preecess for eemment in accerdance with a process agreed with the T10,
. and only afiér cach party has signed a formal decument committing to keoping the
: contents ef the repert senfidential and giving an undertaking not te cemment either
privately or publicly en the report until after it has been released publicly by
1 AUSTEL.

Yours sincerely -

L

AT

GRGUP MANAGING BIRECTOR ,
FINANGE & APMINISTRATIGN A
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AUSTRALIA-

11 July 1994 - COMMERCIAL AND CONSUMER

CUSTOMER AFFAIRS
371242 EXHIBITION STREET
MELBOURNE
VICTORIA 3000
— Australia
FAXED
¢ - 9 Telephone (03) 6327700
< ssane 000--/4!! ¢ Facsimile (03) 632 3235

Mr Warwick Smith
Telecommunications Industry Ombudsman

Facsimile No. 277 8797

Dear Mr Smith

The purpose of this letter is to confirm our discussion of 7 July 1994 at which Telecom
outlined a proposal to provide confidential information to the arbitrator subject to the

contidentiality provisions of the Rules of Arbitration governing the claims of the four COT
claimants. ‘

As discussed. it is proposed that Telecom will provide to the arbitrator a series of confidential
reports which the arbitrator may then make available to the four COT claimants subject to the
confidentiality provisions of the Rules of Arbitration. It is understood that. if the arbitrator
makes this information available to the COT claimants. they will be required to keep the

information confidential and return all copies of such documents and material to Telecom at
the end of the arbitration. %

\\ J Telecom will also make available to the arbitrator a summarised list of information which is
available. some of which may be relevant to the arbitration. This information will be available
for the resource unit to peruse. If the resource unit forms the view that this information should

be provided to the arbitrator, then Telecom would accede to this request. It is recognised that

this information may then be made available to the four COT claimants. subject to the
confidentiality provisions of the Rules of Arbitration.

Yours faithfully

B, A,
" Steve Black
GROUP GENERAL MANAGER : 5
CUSTOMER AFFAIRS
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LAWYERS

¥ Hunt & Hunt

5 May 1995 Our Rei* GLY
Maner No:  $126886
Your Ref:

Mr Alan Smith

Cape Bridgewater Holiday Camp

RMB 4408

CAPE BRIDGEWATER
Portland Vic 3305

Dear Mr Smith

ARBIRATION - TELECOM

I refer to your telephone message of 4 May and your facsimﬂes ofdand §
May 1995 and advise [ Jo not consider grounds exist for the introductic.a ot

new evidence or the convening of a hearing at this stage.

1 reiterate that any comments regarding the factual content of the Resource
Unit reports must be received by me in writing by 5.00 p.m. on Tuesday 9

May 1995.

Yours sincerely

GORDON IUGHES
¢c  E Benjamin, W Smith, P Bartlett, ] Rundell

11459723_ACZF/CF

Level 21. 459 Collins Streer, Mﬂlbomﬂt 3000, Ausiratia.

L69483

Telephone: (61-3) 614 8711,
Facsimile: (61-3) 614 8730, G.PF.0. Box 1533N, Melbourne 3001. DX 282, Melbourne.

g
o
g

melboury

l

drwin



DENIS NAPTHINE MP

Member for South West Coast

Electorate Oftice
U Laehie St Warrnanthool

Tel: (031 5362 8230, Fax: (113) 5562 6145
Emait: dems napthine e parhamentvie govau All ('OI‘I‘L':‘\‘[JUH(JCI'IC{: to:
Wb www denisnapthine.comaau PO Box 5075, Warrnambool, Victoria, 3280

22 January 2014
Mr Alan Smith

1703 Bridgewater Rd
CAPE BRIDGEWATER VIC 3305

Dear Mrsmifh, ¥~ \auA_

Thank you for your letter dated 19 December 2013 regarding Consumer
Affairs Victoria.

| have forwarded your letter to the Minister for Consumer Affairs, the Hon
Heidi Victoria, for her attention and response.

Thank you for taking the time to write to me on this matter.
Yours sincerely,
Denis Napthine MP

PREMIER
MEMBER FOR SOUTH WEST COCAST

Caring Active Local -+
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Mosth Alan Smith ! a Y ; 7. g PW
Ph.J055 267 267

Toi Fres 608 816 522 Fx. J055 267 230 Victoria's first permanent settleinent

Cooners & L_\.'hrar. Consultants

Attention Mr R.;\Tn Nasoen

As [ stared during pur telephone conyvise i, i cerned that Coopers & Lybrand is nest
sddressing Telecofu's dece 3 misl

s+ Vethourne with vourself last week, arc
Lol whete not 1 bee 3t this common fauly of all the CO T cases
y We al Fat thied Ltpti\‘e and misleading conduct 15 Lhe
main warry of all fe business prmt-n-. who were presch is n¢ All of us at different times have
stated to vanous fedia outlets, 1o Auste] and lkews L we can accept that there would b
relecommunicatiof problems from nme 1o ime and could undel siand majot breakdowns at certain tines.
This we could ali flave taken on board had we been advised by Telecom of such faults However. this has
not been the case §n the majonty of the negotanons of these number of businesses mentioned above

i along with 11
of the same o0

{ now speak for ngselt as one of the foundation members of C O 1. [along with other business persans

have had many vegrs of etepl-w. and misleading repicsentation trom a very small division within Telecom |
helieve this divisicl, this minor few who represent the management within Telecom will be at a later date.
the downfall of T@ecom

d a concerned business person, Talong with all the members of C.O T have never gver
om We have only wanted to stop Lelecom fram hurting us angd our fellow Anstralians
ecided to take the .::x.epuw conduct o vour charter or if we have misunderstood vour
ate decepuive and misleading conduct then so be it L hope to, in this leter

here belecorm have knowingly withheld cvidence from me. here at Cape Brndgesw ates
been deceptive (o me wln & nexotiating 4 seltiement within good fath at Telecon's

yn in Waverley an | 3th December 1992

As an Australian ¢
set out 0 hurt be
Tt you have now
vriginal charter
clearty show you
iloliday Camp. 2
Commercial Divis

neurp

rring to one of my four complaints {a rcne“uj

as 1 only being a Lwo day prohlem. At a fater cate.
ent that it had to he a [ar greater period o 1 that than

! | .f’-~u.1d prevaitent on my line. dut for no longer than 4
hree week period 1 quate Telezom " This could have m'“'huteu to 8 loss of 50%% of my husiness
calis during this pedod " We now cony Le "deceptive conduct”. On obtaming the internal working
documents whiclr-Inm\urx. Hy were lett 4t miy prenuses in June this year, records show clearly that mv RV A
probiem (firstly agwo uay Blent, then a thiee week problem? that Telecom knew it to be an eight Mo with
preblem on 24/7/92 The tast witer staung tus itee week period was sent 1o me on 24/11/92 which cleariy
shows, bevond arfy shadow of doubt Teiccom kpew they wore belng de\,enm al this period of time Tquote
thie Yast Two lines Bf the internal docament, "Network nives igation should have been br ought in a3 fault has
cone ofl for eightimonths ”

T have two writtef dosu
recorded messagdthar Thi
because of my pegpis]

of two days, ! t_e;
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We now lock st the Bates of 24/ 7792 and 2411792 and my first Tefter sent 10 me as 2 twWo day faull on
joran Af the uniefpf the report it clearly shows agan the extent ol fthis knowr problem before 1667 1
nave letters fram cudomers complaiming that they received repaated RV A as early as October 1991 which
was repocted to 110§ on many occasions Again this shows the exteat of this one problem that ths business
had 1o contind withbver many months 1 will o on 1o say as late as May 1993, 1 have had at least five

prrurs Bom ardous Bources complainine of this RYVA protlem

Fear clearly sho e {slecom was decsptive on the day that
v Canlts were not a4 $overe as they were on
Wil o --—.?rqm;nm\ that can e

d wil

t oyt r'f.'iifn.'-.an-: and (o pur medis

# 3 v scom Has been deceptive M
A L ttold two -j-u.n‘ glected inymst=rs
P =0 haow problems aftor February ;
i i » perperrated by Telee
It e
3 Fa 1 e - > ; ihs bepur
st Leh s sy ime and also that of theuthe
:;"_-;\"-.‘.tr\'\nz whal wi (] & A 3T “'3' d that ovur oam s
e of the deceptive pud misic s ding cond.
1 wish to make 1t cler, and | a1 certan rhis goes for 217 daess persens who were present gt in
neening, tha! our mEn argumeants with Telecoin are nat | ' ac bt the way all of us business

pecpla hay e heon (rgated

¢ Lybrand shoulil

OuL 4 @ representgive and partne
st the charter whudh has been ven 10 vo

ntenvises il in relatin 1o that chartes s husinesses glso représented suer
husinesses who likegase hast had years of Tejecon als En & conduct
/ 7

Yours sincergly
'Ak"-_"
Al St

Wiross S e B e 8 A e ot AR GMSERIMEESER.
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PARLIAMENT OF AUSTRALIA - THE SENATE
SENATOR RICHARD ALSTON

Deputy 1 eader of the Opposition in the Senare
Shadow M, inister for Convnunications

3 NovLmber 1993 . - i

Mr Robert Nason
Partnar

Coopars & Lybrand
‘ax: (03 4605

|

Dear Mr Nason

1 referl 1o ou telephone conversation of 1 November and 1o correspondence whigh ]
understand you have recently received from severs] COT members, i

1 have lat Jast received o copy of your terms of reference and these make it clear that
the review requires Coopers & Lybrand 1o “conduct an independent audit of (the)
adequacy, reasonableness and fairness (of) Telecom's approach to Difficult Netwhrk
Faults feported by customers over the lust 5 years", |
The review also Explicitly requires Coopers & Lybrand recommendations 1o take "ihto
account Telecom's Jegal obligations",

Despitd the clear nature of these terms of reference I am disturbed 10 Jearn from
Yeral COT members that your review will not deal with questions of misleading ynd
deceptive conduct, ’

(

«  the|Trade Practices Act clearly covers such matters a failure by the report Ito
address' these issues would be a matter of Very grave concern and would render &Juy
ultimatd report Substantially irrelevant, as well as underlining the need for g Scnfrtc
_ nquiry,| !
| i
[ wnuld? therefore appreciute your immediate confirmation that your report will rjot
only take into account humber of allegations of bad faith on the part of Telecym
but will also come 10 4 clear judgement on the merjts of such claims, |

|

Yours glucerely

/(C’,Ac//c . |

RICHARD ALSTON |

Deputy Leader of the Opposition .'
in the Senute , ; ; 8
Shadow Minfstcr for Communijcations |
! _

Canbarra Ofien



FIRST DRAFT FOR DISCUSSION

IST NOVEMBER 1993

Coopers
&Lybrand

2 REVIEW OF APPROACH TO
Dirricurr NETWORK FAULT CASES

217 Telecom’s use of legal advisers to handle complaint inquiries
was inappropriate.

Procedures were established to route any calls from DNF customers to
senior executives to a firm of solicitors. This led to DNF customers,
who attempted to telephone senior executives. being called back by a
solicitor. We believe this to be an inappropriate response to calls of a
non-legal nature from customers who may not be legally represented at
the time. '

2.18 DNF customers have experienced delays in receipt of
information under FOI provision due to inadequate procedures for
dealing with FOI requests and the disaggregated manner in which
information on DNF cases was maintained.

Telecom managers who are required to provide information requested
under FOI provisions were unaware of the adherence required for these

provisions.

DNF customers have received varving advice on information and cost
of provision of information under Freedom of Information provisions.

Findings Regarding Settlement Actions

2.19 While we have not conducted an examination of the adequacy of
settlements we have reviewed the procedures under which settlements
were negotiated and found that Telecom delegated settlement of
compensation to regional levels without having procedures or
corporate guidelines to establish a consistent approach to
compensation claims. This resulted in settlements which appear
arbitrary and cannot claim to have been derived by a reasonable and

fair approach.

No independent verification of loss was used in-a number of
settlements.

No external advisers were used in calculating the amount of settlements
In some cases.

In some cases. offers were arbitrarily made without any evaluation. =

739
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2 REVIEW oF APPROACH TO
Dirricurt NETwork FAuLT CASES

‘I'L- — ~e

220 ‘Some customers were put under a degree of pressure to agree to

sign settlements which in our view goes beyond narnmﬂy accepted,
fair commercial negotiation practices.

We have found evidence that an inappropriate use of legal

representation and aggressive tactics were used:in negotiating

settlements and attempting to develop a resolution process. I
We are concerned that Telecom statements to the press about these ;
settlements, in the light of the above, were bound to be considered [
mflammatory by the customers concerned and have contributed to the
failure of the settlements to achieve a resolution to the'case. Examples
of statements in the media include: t

..... in “very generous™ settlements with several small
businesses that complained of service faults'in what
critic's believe was a bid to buy their silence”

- —

i

.in Tclecom s opinion, very generous and have
contamcd a not insignificant component beyond that
which could be supported by objective analysis of the
factual evidence”

221 Telecom's control of external advisers has not beén sufficiently
rigorous.

Qur analysis of legal and"accounting. work done.on behalf of Telecom
has indicated that some functions performed at this level have been
mappropnatcly managed and controlled. We were not supplied any
evidence of a specific briefing by Telecom for work currently being
performed by accounting advisers or evidence that Telecom
Management had an understanding of their role.

[ . e BN . Seamanl _ Ku

Customers have been required to produce téchnical information for
external advisers which should have been made available from Telecom

staff. -

222 Telecom placed an unreasonable burden.on DNF cases to
provide evideiice to substantiate claims for situations where all
telephone fault information that could reasonably determine loss
should have been held by Telecom.

T N L ol

While Telecom is considered'to be entitled to obtain information on

business performance from customer we believe Telecom unrcasonnblv
used its'inability to adequately document faults and test for-causes as a
defence against claims. e

seletr s T
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' Coopers

' &Lybrand

2 REVIEW OF APPROACH TO
Dirricurt NETWoRK FAULT CASES

2.17 Telecom’s use of legal advisers to handle DNF customers was
inappropriate.

Procedures were established to route any calls from DNF customers to
senior executives to a firm of solicitors. This led to DNF customers who
attempted to telephone senior executives being called back by a solicitor.
We believe this to be an inappropriate response to calls of a non-legal
nature from customers who may not be legally represented at the time.

2.18 DNF customers experienced delays in receipt of information
under FOI provision due to inadequate procedures for dealing with FOI
requests and the disaggregated manner in which information on DNF
cases was maintained.

While FOI procedures appear to be understood by the staff and managers
dealing directly with them, other Telecom managers who are required to
provide the information under an FOI request did not respond quickly to
requests for information.

DNF customers received varying advice on information and cost of
provision of information under the Freedom of Information Act.

Findings Regarding Settlement Actions

2.19 Although we have not conducted an examination of the adequacy
of settlements, we have reviewed the procedures under which
settlements were negotiated. Our finding is that Telecom delegated
settlement of compensation to regional levels without having procedures
or corporate guidelines to establish a consistent approach to
compensation claims. This resulted in settlements which appear
arbitrary and in our view were not derived by a reasonable and fair
approach.

No independent verification of loss was used in a number of settlements.

Noindependent external advisers were used in calculating the amount of
settlements in some cases.

In some cases, offers were arbitrarily made without any evaluation.

2.20 Some customers were put under a degree of pressure to agree to
sign settlements which in our view goes beyond normally accepted, fair

9.0
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Coopers
&Lybrand

2 REVIEW OF APPROACH TO
Dirricurt NETwWorRk FauLt CASES

commercial negotiation practices employed by organisations such as
Telecom.

We believe that in some cases an inappropriate use of legal representation

and aggressive tactics were used in negotiating settlements and attempting
to develop a resolution process.

We are concerned that given the above, Telecom statements to the press
about these settlements, were bound to be considered inflammatory the

customers and contributed to the failure of the settlements to achieve a
resolution to the cases. Examples of statements in the media include:

“....in “very generous” settlements with several small
businesses that complained of service faults in what critics
believe was a bid to buy their silence”

“....in Telecom’s opinion, very generous and have contained a
notinsignificant component beyond that which could be
supported by objective analysis of the factual evidence”

2.21 Telecom's control of external advisers was not sufficiently
rigorous.

Our analysis of legal and accounting work done on behalf of Telecom
indicates that some functions performed by external advisers were
inappropriately managed and controlled by Telecom. We were not supplied
with any evidence of a specific brief by Telecom for work currently being
performed by accounting advisers or evidence that Telecom senior
management had an understanding of theirrole.

Customers have been required to produce technical information for
external advisers which should have been made available by Telecom staff.

2.22 Telecom placed an unreasonable burden on DNF cases to provide
evidence to substantiate claims for situations where all telephone fault
information that could reasonably assist to determine loss should have
been held by Telecom.

To determine settlement of a dispute Telecom is considered to be entitled
to obtain information on business performance from customers. In
relation to information on the nature of complaints and their incidence, it
is Telecom’s responsibility to collect the information and we believe
Telecom unreasonably used its inability to adequately document faults and

test for causes as a defence against claims. q O
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attorney) the Request for Arbitration on 8 Apeil 1994. .
mmmw.dwmmmm.mw
mmmmmEdmwmmw ’
signed the Request on 21 April 1994. )
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medbounrne

sydwey

Pussuant 10 dsuse $ of the “Fast-Track” Arbitration Procedure,, the
'a- Administrator, Warwick Smith, has formally notfied the parties and me in - sy 422 2777
thet be has received completed and signed Request for Arbitration

mmmmmmmmﬁmma sl B Al

“wwmmm camwbercas
1mmmwumuwmm»
clsuse 5 was delivered to Garms, Smith and Schorer on 27 Apell and © svwwastie
Gillsn on 3 May 1994

1 sm anxious for these matters to proceed as expeditiously as possible. In B~

the decumnstances ] believe it would be appropriste for the Resource Unit 247 ° "%~

w0 Camilisrise itvelf with documentation which will unquestionably be
. placed in evidence, namely:

11M41692_GLH/AK
Level 21, 459 Collins Street, Melbourne 3000, Australla. Tolephonar (61-3) 614 8711,

Focsimile: (61-3] 614 8730. G.2.0. Bex 133N, Melbourne 3001. OX 252, Melbourdt. 94,
Tieg dustisalton sétviste of
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p Bell Canada International Inc, “Repost 10 Telecom Australis®, 1
November 1993;

2 M&M‘M‘rdmwhggwl

3.  Téecom Australis, “Response 10 Coopers & Lybrand Réport and
Bell Canada International Report®, December 1993;

4. AUSTEL, “The COT Cases: AUSTEL's Findings and
Recommendstions”, April 1994.

[
{ 1 believe a thorough understanding of this documentstion will assist you in
\

the scope and extent of investigations which the Resource Unit
may be ¢ upon 1o carry out.

] lmmummmmmmm

a Act 1984 (Vic).

Yours sincerely

P Bartlett, W Smich, M Gillan,
* AGama.ASmm,GSchuu Phuﬂe
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Mungging Dizeator, Commereial

From D. C, Campbsl! - ' L .

| Graup Managing Direstor _ ‘ - Aygtraiia
Gisia T " Talphone 03 §33 kéed

udjact  Coopers & Lybrand Report on DNT Cos ; leu!! o 033 8072
Qate 9 November I§93 '.
Fife
Altention o Co / '

. }" . . ,'t-' .-’__.-""

Dear lan - b

I'have perused the executive ummary of this report and L am concemed that it doeg not reflect
3 professional, responsible ¥pproach and I belivvy that Coopers & Lybrand should be
ippronched and requested to reconsider the ertire tane and dlrettion 0" the repony

Items lks R10 and R11 on pige 9 appoar o go beyond their terms of reference and do no: ut
Aest teading, sppear to be commercially reasonable, item 2.7 on Page 24 &1 tho end of'th Argt
pmwlrh in ¢onneciion with testing %J‘elecam wtatas that wa could Have purswed the testing

ite of custemer rejestion THs sonclutian ignores s letter from Austel advising that
they eonsidersd furthar resting inappropHste and the omission of this additlons! fact sompletely
misrepreseaty the situstion, [ am concerned thay this may reflect & sloppy, incomplets approach
of'the Rl repon. '

I belioye that it should ke polnted sut (o Cospers & Lybrand that unless this repory Ig
WATRdrawn und revized, that their Aotyre In relation t Telecom may be irepurably dunageg

D C CAMPBELL

"I"‘-Q-Q... -r'\ -K:\.'..A \..*_ DA, L—‘ WAPT:PT RA. OF HW
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EXECUTIVE SUMMARY

4  Two further issues arise from paragraph 11 above. Firstly,
because of the complexity of Telecom's network and the increasing
sophistication of the service and the electronic devices which provide
them, not all faults will be repaired. or even found. in the repair time -
scales published in the tariff. It is therefore a requirement that proactive
escalation takes place to ensure that sufficient resource, expertise and
management attention are applied to faults of increasing difficulty. In
particular, timescales must be set to allow reasonable time for
investigation, but which also result in resolution of the problem in a
period which is reasonable for the customer.

15 Secondly, in the regulated environment in which Telecom is
operating, when customers contact them to purchase new, amended or
enhanced public switched telephone services and thev intend to use, add
to or amend their own premises equipment, Telecom should advise
customers that they have an obligation to meet the specifications laid
down in Austel's technical specifications (particularlv TS002 and
TS004). Failure of the customer premises equipment 10 comply with
these, or the way it is configured or used, could result in the service
provided by Telecom not meeting its published performance. Further,
when investigating faults in such situations, Telecom should satisfv
itself that the customer premises equipment complies with Austel's
technical specification or seek assurance from the customer that this is
the case to ensure that the services supplied by Telecom are fit for
purpose under the 1974 Trade Practices Act.

Adequacy, Reasonableness and Fairness

16  In commissioning our review, Telecom asked us to "conduct an
independent audit of their [approach to and the related technical.
operational and commercial policies and procedures] adequacy,
reasonableness and fairness." We have defined adequare as equal to any
defined requirements or. where requirements are not clearly defined.
being just sufficient in our judgement: reasonable as not aiving less or
more than might be expected without incuring extortionate cost and in
accord with reason but not impractical: and fuir as legitimate, equitable
between Telecom and the customer and unbiassed tow ards any one or -

eroup of customers.
q 43 ACL5B2
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ExecurivE SummARy

16  Secondly, in the regulated environment in which Telecom is
operating, when customers seek to purchase new, amended or enhanced
Public Switched Telephone Services and the customers intend to use, add
to or amend their own premises equipment, Telecom should advise them
that they have an obligation to meet the requirements laid down in
AUSTEL's technical specifications (particularly TS002 and TS004). Failure
of the customer premises equipment to comply with these specifications,
or the way the equipment is configured or used, could result in the service
provided by Telecom not meeting its published performance targets.
Further, when investigating faults in such situations, Telecom should
satisfy itself that the customer premises equipment complies with
AUSTEL's technical specification or seek assurance from the customer
that this is the case to ensure that the services supplied by Telecom are
within or will stay within the performance criteria and standards of service
stated in the published tariff (see paragraph 9).

Adequacy, Reasonableness and Fairness

17  Incommissioning ourreview, Telecom asked us to "conduct an
independent audit of the adequacy, reasonableness and fairness of its
approach to Difficult Network Faults and the related technical, operational
and commercial policies and procedures”. We have definedadequateas
equal to any defined requirements or, where requirements are not clearly
defined, being just sufficient in our judgement; reasonable as not giving
less or more than might be expected without incurring excessive cost and
in accord with reason but not impractical; andfair as legitimate, equitable
between Telecom and the customer and unbiassed towards any one
customer or group of customers

Overall Findings

18  Assessing whether and by how much specific cases may have been
affected by Difficult Network Faults over the last five years was outside
the scope of the review. Accordingly, we offer no findings and
recommendations on these aspects. Neither were we asked to comment on
the suitability of the level of compensation made or offered to customers
whose experiences were used as case studies for this review.

949_ R 10183/MCS
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ExecuTIvE SUMMARY

investigation and rectification of Difficult Network Faults. Telecom
needs to extend and reorientate its training, measurement. analyvses, and
repair philosophies.

R20 Customer Service and Customer Contact Training: Telecom
needs to develop a specific training programme dealing with treatment
of the disastisfied customers. This should then be povided to all staff
dealing with escalated faults, complaints and settlements.

Other Recommendations

R21 Customer Communications for Faults and Associated
Complaints: Complete the current initiative which is producing
customer advisory leaflets and guides. Ensure thev incorporate
information on internal and external services and customer rights.
Publish by sending leaflets with bills, print a precis on the back of the
bills; and redesign the front of the "White Pages" phone book to provide
clear, detailed advice.

R22 Advice to and Obligations of Customers in respect of CPE:

we recommend that Telecom produces and publishes a succinct plain
English statement document defining the service levels provided by the
PSTS to make customers aware of the service characteristics. The
statement should also advise business customers that they have an
obligation to evaluate whether the standard of service will impact their
business and that they should consider what actions are open to them to
manage this.

R23  Fitness for Purpose: Telecom needs to issue. inter alia. instructions to

s\ sales, installation, maintenance. fault investigation and repair involved with
PSTS and/or CPE work that checks must be made to ensure the PSTS will
meet or continue to meet the “fitness for purpose™ requirements of the 1974
Trade Practices Act for the circumstances they are dealing with.

R24 Communication Standards: Telecom need 1o prepare these for all
normal staff dealing with customers on a verbal or written basis
specifically adressing:

. the approach to be taken to deal with customer issues:

4 the avoidance of inflamantorv. misleading. inaccurate or
evasive language: and

Coopers . record keeping. ; ‘; .-5
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EXECUTIVE SUMMARY

R24 Standard Instructions: Telecom needs to issue, inter alia,
instructions to sales, installation, maintenance, faultinvestigation and
repair staff involved with Public Switched Telephone Service and/or CPE
work that checks must be made to ensure the Public Switched Telephone
Service will meet or continue to meet the standards of service set out in
the published tariff.

R25 Quality of Service Statement. We recommend that Telecom
produces and publishes a succinct, plain English document defining the
service levels provided by the Public Switched Telephone Service to make
customers aware of the service characteristics. The statement should also
advise business customers that they have an obligation to evaluate whether
the standard of service will impact their business and that they should
consider what options are open to them to manage this.

R26 Other Organisational Changes. We recommend that the following
organisational changes be made.

. The role of National Network Investigations should be
formalised. This should include quality assurance (QA) of
regional investigations and mandatory involvement when
defined escalation criteria have been met. NNI's procedures
should also be formalised using the activities described in
short term action plan the basis.

- NTG should assign a fault support role to CAN, CPE, and end-
to -end systems architecture and design groups. Their role
should be to take ultimate responsibility for solving relevant
DNF cases. The NTG design group should also perform a QA
role for the NNI investigations of DNF cases.

Action Plan

Current Difficult Network Fault Cases With
Registered Claims
22 Telecomisdiscussing compensation claims with customers in this

group. Although it is outside of our terms of reference to comment or make
recommendations on specific claims, we would support the use of independent

arbitration as a method of settling these claims. q 5
ers 4

b e e
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guidelines which take an end-to-end service view. Two versions are
required: a detailed manual produced in the standard format of the
Commercial Customer Services Manuals and a concise (pocket sized)
version for use by regional Fault Management and Diagnostic and National
Network Investigation staff in the field and/or on customer premises.

Training

R20 Technical Training. The current training regime for Telecom’s
technicians is comparable with those employed elsewhere in the world, but
is focused on individual infrastructure components (eg. CPE, and the
Customer Access Network). It does not completely fulfil the needs for
system testing, investigation and rectification of Difficult Network Faults.
Telecom needs to extend and re-orientate its training, measurement,
analyses, and repair philosophies.

R21 Customer Service and Customer Contact Training. Telecom needs
to develop a specific training program dealing with treatment of
dissatisfied DNF customers. This program should also ensure staff
understand the legal framework and Telecom’s obligations under its
licence. It should then be provided to all staff dealing with escalated
faults, complaints and settlements.

Other Recommendations

R22  Customer Communications for Faults and Associated Complaints.
Complete the current initiative which is producing customer advisory
leaflets and guides. Ensure the material incorporates information on
internal and external services and customer rights. Publish by sending
leaflets with bills and printing a precis on the back of the bills. Redesign
the front of the "White Pages" directory to provide clear, detailed advice.

R23 Communication Standards. Telecom needs to prepare and
disseminate communication standards for all staff dealing with customers
on a verbal or written basis specifically addressing:

. the approach to be taken in dealing with customer issues;

. the avoidance of inflammatory, misleading, inaccurate or

evasive language; and 9 ; 6
) record keeping. L0 " orsumes
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