The Hon Malcolm Turnbull, The Hon Barnaby Joyce
Prime Minister of Australia Deputy Prime Minister
Mr Dan Tehan, Federal Member for Wannon

Ms Sue Laver, Telstra General Counsel

Mr John P Mullen, Telstra Board Chair

Cape Bridgewater Holiday Camp
Service Verification Tests (Report)

Collision, Deception, Misleading and Deceptive Conduct

Exhibits 1-A to 10-B

Alan Smith

Seal Cove

1703 Bridgewater Road
Portland (Victoria) 3305
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B4 Chapter Five

ldenﬁﬁcaﬁonofthemusewouldnﬂwmﬁfyingncﬁonmbetpkmmd

establishmen: of incidence would provide 2 basis for the caleulation of any
compensation which may be payable.

5.4 IftheaﬁgimICOTCasefstme(expaimh;) wmbbendopﬁd.the
first step would simply require Telecom personnel to experience that the claimed
faults were indeed presenting problems to the business. The original COT Cases

. Mkﬂwvicwthusufﬁciemmminninpnduﬁngofdﬁrmhdnhn

plaucmaﬂuwTelecpmwhcmﬁlﬂedm:heprobhmmmL Also, given
Minmm&édisputhmwm?-SmwiﬂmtTehwm
idmdfylngmemsaﬁﬁhufauhs,ﬂwywmmﬂlﬁn;mﬂnmciﬂlymmcm
awiit Telecom's idmﬁ.ﬁcaﬁunofthepmblemhefmmpmﬂﬂm negotiations
commenced. Mm.ﬂlcyhadaconwnﬂmifasmhmmtmtwﬂdnot
bemmemamm!dbesubjecmdwubimﬁonmlhmam
assessment of logs which they favoured. Their concern was that an arbitrator
nﬁehtﬁndfaultonlhepmoﬂehmmbmmghtmchﬂethmhefauum
mmnﬂ:andtha:fmenﬂghtawmﬂmlyapmpmﬁmofthemmwhad
incm'eduarcsultofﬂtes«vioedifﬁmﬂﬁesthutheyhadexmm

5.5  Tekcom also wished to rectify as quickly as possibic any faults affecting
imauvicemdnobesaﬁsﬁedthmmdmpoingaupuﬁesngmglmﬂwfmmna
normal service was being provided.

5.6  Given the extent of testing and monitoring which had taken place and
Telecom's failure 1o identify the cause of the fanlts over a period of years,
AUSTEL supported the original COT Cases in their stance.

The internal Telecom loop

5.7  Argument on that general theme continoed. By leuer dated 23 September
1992, Telecom's Group Managing Director, Commercial and Consumer,
informed Mr Schorer as spokesperson for the origiral COT Cases -

“The key problem is that discussion on possible settlement cannot
pmduﬁlrhwﬁ%mmimwwm
perfwmamof'wwmenwers'servtcexisagredmbemmml. Asl
wwudmwmedng.mmmmmm&cmomor
arbitration while we are unable 1o idencify faults which are qffecting
these services. At this point I have no evidence that any of the

axclwzgﬂmwmrhyaurmnbeﬂmmhadmmmqf ,
problems ouzside normal performance standards. Until we have an
understanding of these continuing and possibly unique faults, we have
no basis for negotiation or senlemens.
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Swlet  COT Case K01488

Date 25 October 1993

m:ﬂvﬁﬂumwﬁdnﬁ;.dhj-ﬂdhm pctonts of
On the date of 28-OCT-93 we were trying to oreste » liae fellore condition Ot would
re-prodoos the seme ervor on the transmiiting machine and a0 reooed on the seceiving
Mitmubishi machine (055 267 230). The reason for thily wes 10 show that & sending ficx meachine
could get to the point of trenewitting & page to the Mitmbishl fix sechins withont the
The COT case call in mwﬁaMhMub}uﬂ{thw
that the dock in this machine is spprox _ I eoror), The dumation of the
transmsitting machine page of 221 mittes mggeets that the call filled at the end of the pege,
possibly when requesting s reply from the recelving end. The presence of the ID in the journal
0f "055 267230" indicates the call was connected 1o the Mitsubishi fiox machine o geestion. The
receiving Machine has no matching entry in its jonrsial for this call. - -
A call was placed 10 055 267230 and connsctivity terminated at the beginning of the
page but this resulited in an error of NG in the slong with the ID of the calling fax
machine. The only way to reprodocs the expesionced sbove was to intertupt the
power on the receiving Mitaibishi ficx machine. This woold result I an catry in the transmitting
tadkine and no eatry whetsoever in the receiving Mstublahi smchine.

e -
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My Telstra account for my fax linc, below, also covers the time span during which [ sent these
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Bata : PE~A-99 44114 |

319 | COLIDM Romber {1 © 619 w'm
- e m e -
Sudscriber Poda |Fagea|Darat, | Status l _

rorey I TOm | 1| 2'14°| Correct
2002 19:75 | GLIIMEMAL fomml] 1| 0'27*| corret
2592 16148 | <61 7 3267 1843 9] 137 Corract
2%-02 17:13 | 61 § DO207NY Inommal] 3| ©'497] Correct
W8z 17017 | 61 5 5218084 | T0G | - 1 |. 9°49%] Correct
25-02 18112 | +61 7 3267 1503 Mopall 3 | 1°44"] Correct
83 18108 | 065 267298 pomat] 1| 9a?"]| Correct
26-83 7154 | 3ze106t 1] 947°] Correct
2-82 9128 | 61 6 243 78D moml| 1| 21" Coprect
25-82 3!0) | 61 3 NN8esAN omar! 2] 8eY| Correct
26-02 19:31 | 64 3 96320875 fiohwa| 11 | €2¢"] Correct
2682 10:30 | 61 3 MR 78 [romasl™ 1| 37| Correct

Was 10048 | e o geamers |, |Weme| 12| §°4t%] Correct |

T2 10:60) 066 a67228 V- - [We T @ et |
2662 11198 | &1 3 NINOTS Momet] 3 | 4°42%] Correct
1| 9°38"| correct
DTNV v 1:| 0°41"| Correct
3| 9¥EA"| Correst
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* Given my exparierne with customer ad
FISAE 148 fguis I 1P ot m *mwl:wﬂhmum We wil not
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18 January 1994 Ove 22f; GLH &m
e Kahooth M.
Your Rk Mortin*
BY FAX: 287 7001 o i
Pater A, Comiah
Mr Graham|Schorer w
PO Box 318 wm
North Melbourne VIC 3051
Dear Sir

=D cor case

1 confirm 1 have been appointed by the Telecommunications Industry
Ombudsman (TIO) as assessor under the terms of the agreement entirled
“Fast Track Settlement Proposal”. '

1 will be assisted by a project team under the direction of John Rundell of
Ferrler Hodgson. The project team will include Mr Jan Blaha of DMR
Group Australia Pty Lid. -

1 am sware the parties are anxious for early resolution. My first priority will :
be to establish the process and procedure for conducting the assessment. meldouras
In this regard 1 note paragraph 2(e) of the “Fast Track Settlement Proposal”

pmvides ; epdney
;, “The feviev wﬂlbepﬂnmﬂybaéedondoannum:ndwﬁmn
~o) submissions. Each party will have access to the other paity's tydney wos:
submissions and have the opportunity to respond. k
The absessor may, however, call for oral presentations by either brishens

would not be open to the public or third parties. Representations eonbarra
of the parties will be at the assessor’s discretion.”

I have been provided by the TIO with a document entitled "Telstrs noewearele
TN ) O HlLIeS L - . m.

not yet formed a view gs to ty of this proposal, 1 id be S
happy to receive an alternatve submission on behalf of the COT Cases but

be more practical to await My comments on sl e oo adoiatde

it migh 10 ; g
proposal. Naturally I am anxious to establish a procedure which is
acceptable tq all partles,

darwrnm

11183278 .GLH/RS

Levet 21, 459 Colling Street, Meloourne 3000, Austzala. Telephone {51-3) 614 8711,
Faceimile: (§1-3) 614 8730, G.F.O. Box 1X33N, Melbourne 3001, DX 252, Melbourne, ﬁ

The Acsarallan Member of mitciio, 2n siarmations! associsson ol lew Awst » Asig Pacillc < The Americis + Burops » The Midlly Tae
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When I have formulated my views as to the rmadunfor
mmmlmdwmmn & representative
of Telecom 4nd g single repeescntative of the four nominated COT Cases in

order to finafise arrangements.

In the meantime I shall meet as soon as possible with Mr Rundell and
Mr Blahs to tliscuss the roles of their respective arganisations.

I consider It ko be inappropriate for me to discuss the merits of the four

actons with gny involved party except in accordance with the agreed
assessment grocedure, Inevextheleuwahtomlnumsﬂﬂemthe
partiea as posible. It may be necessary for ¢ pacty 1o contaect me
pmumny m time to time for reasons unconnected with the merlts of

such circumstances, I nevertheless reserve the right to
pmywithnmmm:hmmdhgtummd

‘-""J Mthiamgc have no information st all regarding any of the daims, While
ssment procedure will of course provide for the foemal
prus:rﬂnﬂun material, It may be useful if the parties could informally
provide me mymanuhlwhi:h&uymﬂyugmemishtbeof
assistance to me and the project team by way of background,

11183178_GLH/RS 3 ﬂ
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Hunt & Hunt
LAWYERS )

3 Pebruary 1994

BY COURIER

Mr Graeme Schorer
C/- Golden Miessenger
493 Que Road

North Melbotirne Vic 3000

Dear Mr Schorer

coT MA’IT*I!S

Iamcndmirgmypmposalaawthe;ﬁst-Uack'arbiuationpmced\ue.

This re has been devised in consultation with Messcs Minter Ellison
Morris Fletchier, solicitors for the Telecommunications Industry
Ombudsman| The proposed procedure is acceptable to the Ombudsman
and members$ of the Resource Unit.

'4

if you would let me have your commerts on the
w discuss the proposal

11192042_GLH/KS
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britsbance
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darwin

Level 21
Facsimi
The Austrakian

, 459 Collins Sueet, Melbourne 3000, Australia.  Telephone: (61-3) 614 87114,
: {61-3) 614 8730. G.P.Q. Box 1533N, Malboune 3001. DX 252, Melbourne.
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RE COT CASES

After spending 2 and a quarter hours plus travelling with Pinnock and Bartlett and Schores

at the TIO's office on Friday 5¢h Dec., on today’s date spending in two phone calls over half

hour with Schorer as to next step. He is to write as quickly as he can a draft proposing

medistion and opening up the possibility that after medistion the medistor could then be if

accepiable o both parties given that be would have a background of knowledge thet he be
' made the assessor. 1 am to settle the letter when written.

i
i 08 December 1997
[
i
1

ny Finnock will not make available the first draft of the fast track arbitration procedure sent in
early 1994 by the then TIO to Bartlett of Minter Ellison.

~n3 Telstra has refused to make the first draft svailable under FOL Schorer says Pinnock has a
copy and made it available to the Senate on a confidential basis.

Schorer is convinced that it will show a complete program altering the intention of the fast
track setilement proposal and commercial assessment which was the subject of the November

1993 arrangement.

I have recommended to Schover that he settle for almost snything that would be of nse to get

on with his business. He says he can quantify his call losses without any doubt (J would
noed 10 be shown this to believe it. What he cannot determine is the canse of the call losses
being the fault of Telstra and rate. Thlumapokmﬂnwasbﬂngahowmgmm
of the cause or link between Telstra and the losses.

lmks it 1saqmumdm&msmmlemmmc«ﬂsmmm

9, hedmhasmqnumdlmﬁomﬁelmofbnmlhmmwdmﬂwc
might take action in the Supreme Coust or otherwise to get the FOI material which has been
refused of the first draft of the fast track arbitration procedure that emerged at the beginning
of 1994,

It should be noted that there is something in incongruous and unfair in Telstra being the
cause directly or indirectly of Schorer's losses being able to set up “its prepared rules of
abitration” to dispose of the fast track settlement procedures which had been agreed to under
Ausels mrrangements. In other words the victim Schorer is at a disadvantage immediately.
He does not have an equal footing with Telstra in the setting up of the srbitration process
whereas up to a point he did bave in the fast tract settlement procedure.
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Department of Brosdband,
Communicetions and the Digitat Fconomy

our refsrence: FO{

Mr Alan Smith

Seal Cove Guest House
1703 Bridgewater Road
Cape Bridgewater
PORTLAND VIC 3305

Dear Mr Smith,
Freedom of Information Requent No. 01-0910

Lrefer to your letter of 29 June 2009 seeking access under the Freedom of Information
Act 1982 (the FOI Act), to “copies of all the documents Mr Pinnock provided to Ms
Pauline Moare, Secretary to the Senate Environment, Recreation, Communications and
the Arts Legislation Commitice, between October and December 1997,

Departmental staff have conducted a thorough search of departmental records, both
electronic and hard copy, for documents falling within the scope of your request and
have found no relevant documents. As g result, the decision-maker has refused your
request under section 24A of the FOI Act. Please see the attached Statement of Reasons
detailing the decision-maker’s findings.

This decision is subject to review under section 54 of the FOI Act. A statement of your
rights of review is attached.

Yours sincerely

Legal Services Group
Phone: 02 6271 1741
Fax: 026271 1012

Email: foi@dbede.gov.au

31 July 2009

GPQ Box 2154 Canbera ACT 2601 Australia » telephone 02 8271 1000 » faceimile 02 6271 1012
+ email department.mai@dbede.gov.au » website hip:/Awww.dbode.gov.au
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Onl?Febnmylm mmnhhmonﬂOmmdlmpm,Imdedﬂlﬁafﬂmo{
Hunt & Huat for the dmmawuhmwuﬁmmm

Garms, Graham Sc and myself.

Racord of Meeting -

l

|

J

I The meeting started af 9:30 a.m. mdmmdmmGotdonHu;hs.P&uBuﬂm.m
l .

l‘_JAnn Garms started by lttempting to read from & letter by R Davey (Austel) but was intersupted,
e

mmmdﬂnmﬁmmwhmupmmfmmmmcmﬁm

Ms Garms stated that jall the Cot Claimants wanted was & commercial ssttlement of the matter,
not an arbleration. FTSP came out of & proposal put by Mr Schorer to John Holmes and 1

.
" Mr Schorer stated &Cm&ssbﬂwmedam.me;n{smm
prone 1 “fine print”. The proposal put forward by the Cot Cases was not backed by Telecom and
subsequently ne; ons got off the rails. Then the Anstel investigation began and the media

avey acted as a facilitator between Telecom and the Cot Cases. Previously,
been pmtotheCotCasuthh'relmhadmdwouldmtbechmpd

Of several meetings and was put forward by R Davey.

Mr Schorer and Ms (Garm wmmmmﬁa:padmmmdw&adnpm
and the Cot Cases.

ocated that instead of having a claim, a break and then a defence being filed, both ;
.. parties je. the Cot Case -and Telecom should do. lhdr presentation "t the same time to the. . . =

FHPMELCIWI04%0.5 + 13 February 1994 (12:49)
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mmmmmﬁmmmmwm Sele
Act made an on a more effective way of determining the issues in dispute between the {
parties,
Mr Hughes stated the problems with an “assessor® were that it was a toothless position and that £
he was not con that it could guarantee the result as either party could withdraw or would
not be bound by the pesult. = ; _ ol &
Mr Schorer asked if he could pull out of an "assessment* during the process if he did not like the
way it was going Hughuandmﬁlrﬂeuadvhedﬂmdﬂsmmﬂmcmuhsm
contractually bound Mm&emdhmm -

needpawmtoensurethuallmﬂemlwlnmfwmdemmm

Telecom and the Cot Cases wanted a methad of resolution as a final
blem - no right of appeal, no resource to the Couris.

th this conclusion.

. .
-

be needed documents from Telécom to prepers his case and without this

Mhmﬂdmmwuﬁmﬁmmmmmmm-dw_m

asprisfied with Telecom's response.




l MtHughuMuudﬂﬂomMma&fmdocumﬂmhuﬁmhnm

l Mr Bartlett did not angwer this question directly but confirmed that be believed it was wider and
" that documeats would ot be partiaily deleted as was claimed by Mr Schorer.

a determination ¢n in information.

Mﬂwm&ﬁsmdnﬁouumcMummm_% ik

Mr Schoter asked Mr Bartlett why the FOI law was not as broad a5 the discovery procedure.

Ms Garms stated she Had three concerns about the Rules as drafted:

l (1) causal fink; . -

“3(2)  flow on effecty of weatment by Telecom - adequately compensated; and

{3:; Telecom's liabjlity amended to give assessor the right to make recommendations.
Causal Link

In relation to this , Ms Garms stated that it was agreed that there would not be a strict
application of legalmmns of proof, etc., in relation to the proving of the loss suffered by the
. Cot Claimants, Refefence was made to discusyions with Ian Campbell and two Senators. lan
3 Campbell admitted hat Telecom had been remiss. Ms Garms stated that Telecom was in a

I - difficult ‘position ar quemdthecmrentdnfungofthekulesinmlﬁmannmqnnmtthu
| the strict causal apprgach be applied.

a:Telecomwasmad:fﬁclﬂlpoﬂnonbmealotoﬂhew
not exist or had been destroyed.

Mr Schare
o el

"' Mr Bartlett referred to cmxc).(ﬂ.mm)d@emthwmwm
Ms Garms had received advice from R Davey that there was a difference between the FTSP and
|I the old rules that had previously been prepared by Telecom, {(not the Humt & Hunt Rules).

moving away from the spirit of the FTSP,

Mr Bartlett and Mr Hughes both stated that they had not received this document and had not read
it and that it was irrglevant.

N W AN
E
.

Ms Garms retumedito discussion about causation which was her point no. 1.

FHPMELCS®4049000.5 - 22 l‘-'cbnmy 1994 {12:49)
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Arbitrators copy of page three from the DMR aud Lanes Report.  * ./ o3

=" 7 Secctions 4 and S are an impact assessment and summary. We have ascertained that there
' were times When the service provided by Telecom to M Smith, quits aside from problem
with CPE, fell below & reasonabls Jovel Thess times maged in duration from years in
some cases, to 18 manths i one case, to an esdmated 70 days io one cuse, 10 shocter tmes
in other cases. These duradons of poor service wers, ia our judgement, sufficlently severe
to reader Mr Smith’s sesvics from Telecom unzelisbie and deficient.

Qupe Rridgewaier Docamentation

The “Fast Trick” arbitration proceedings are “on docyments and wiitten submissions™
Moze than 4,000 pages of docomentation have boen presenicd by both partles and
examined by us. We have also visited the site. Not all of the documentation hag real
bearing en the question of whather o aot there were faulis with the acrvics provided by
Telecom, We reviewed bat did not uss Mr Smith's diaries (Telecom's exarminaton of M
Smith's diaries arrived In the week of 17 Apl 1995). Like Telecom, we separate the
problems caused by Mr Smith's CPE from those in Telecont's service and concentrats cnly
on the later: A compeehensive log-of Mr Smith's complalars does not appear to exist.

The Technical Report focuses cnly oa the real fanles which oan now be determined with 3

Sufficient degree of definiteness. Wo are not saying anything about other fanlts which may

or may oot have ocourred but are not adequately documented. And unless’ perdnen

docmuhavebemwld:hdd.hkmm,muhwmmhfmm“mm
? _ derermine with cenainty what other faults there might or might not have besn,

Omhmemmapmmmmmmmmmwmmew
&mfw%yﬁy%&uﬁ&'swmmm T

Otherwdse, the Technical Report on Cape Beldgewater is contplete.

A key document is Telecom's Statutory Declaration of 12 December 1994; Without
Mapoﬁﬁmhmgﬂwv&ﬂmdhmﬂmmmm
in Telecorn's Service History Swtutary Declaration of 12 December 1994 [Ref B0O4).

“Bogus™ Complaints

Flrst, Telecom states m:mmmmw-mmmmm 74, p78,
Appendix 4, p10]. What they meas is his calls in June IMMUMI:NMMH
wtm; As others have (see Coopers and Lybrand

Anstralia’ '_iu'u.-gtq N Etornr ] iyl 1 B0 Frocecuret
“Tdmdi&mthﬂtmﬂmmmmwm
(-] up to November 1992,»

ﬁ*ﬂmmmm
nmr&nplamumﬂmmmmautmr Fmbm

handling procedures were deficient” Smith's June 1993 calls from Linton were, a3 he has

smﬁ,mustTdmm‘:mw:mwu,mmﬂemmhmm
mrmhﬁmmdhimﬂmﬂhmmﬁdmuppmw&dnhlmmmm
rcported problems. W:MSM':minmmmhmﬁm,mwmlmm

T I S pepen— || R—— T 9 w
TTREISS, VUL uRe i GORUS  QOGE 0ot apply.
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21 February 1994 _ Our Raf: GLH
Mauer Nou

Yout Ref
BY FAX: 287 7001

Mr Graham Schorer

Golden Messenger .
493 Queensberry Road

North Melbourne VIC 3000

Dear Graham
COT MATTERS
1 enclose the following:

& letter from Telecom dated 17 February 1994 commenting on the
proposed *Fast Track” arbitration procedure;

(b) copy memorandum by Peter Bartlett of Messrs Minter Ellison
Morris Fletcher concerning the COT Case response to the proposed
procedure; and

(© copy letter from me to Ferrier Hodgson Co te Advisory
summarising the outcome of my meeting representatives of

the Resource Unit in relation to the proposed procedure, _

Ihavesaoutbdowammaxyof:heluuarﬁndbymev;mw
and my recommendation (made sfter consulation with Mr in
relation to those issues.

Itlamyopixuondmmemmandzﬁmmombdowmmomble
and should not present either party with any serious basis for concern. If
these proposals are acceptable in principle, 1 shall instruct Messrs Minter
Ellison Morris Fletcher to redraft the Arbitration Procedure, with a view to
execution later this week.

I think it would be inappropriate for me 10 personally engage in further
dialogue with the parties in relation 1o the contents of this letter. Please
direct any comments direct to Mr Bardett. 1would be grateful if you would
endeavour (o communicate with him within 48 hours,

11201330_GLH/RS
Leval 21, 459 Colling Street, Mefbourne 3000, Australia.  Telaphona: (613} 614 AR

Pacsimile: (61-3) $14 6730, G.P.0. Box 1333N, Melbourne 3001, DX 232, Melbouene.
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Clause 5

In reiation to the first paragraph, Telecom secks amendments to

that the arbitration will commence in relation o each claimant when that
claimant has completed the formalities. It Is not necessary to walt until all
fourclaimamshaveoomplmdmefmmmﬁes

Recommendation: agreed.

In relation to the third parugraph, Telecom seeks 10 reserve norms! right
of appeal arising under the Commercial Arhitration Act.

Recommendation: agreed.,
Clause 6

In respect of the flrst paragraph, Telecom proposes that the arbitrator
haveﬂ:edﬁaeﬁmmpemﬁaFaWs professional consultants to be
present, with a reciprocal right for the other party to have its consultants
present in such circumstances, .

Recommendation:  agreed.

Also in refation to the first paragraph, Femler Hodgson proposes that
specific mention be made of the right of 3 member of the Resource Unit
10 be present, ar the arbitrator's discretion.

Recommendanion: - agreed.
Clause 7

ConoemlmbmexpmsedbytbeGOTCmrepresemauveubmnthe
time frame for submissions.

Recommendation: 1 am happy to introduce greater flexibility into the
time frame. This can be achieved by
an initial sub-clause to the effect that “the
time frames for compliance referred to in this clause
are subject to the overriding discretion of the
ﬁrbitmtorandm?bcth:sub]cctafmbmlﬂimby
the parties”.

Telecom has suggested that clauses 7.1, 7.2 and 7.5 be amended to provide
each party with the same rights to request documents from the other, such
requests to be made through the arbitrator and to be subject to the
arbitrator’s discretion.

11201330_GLH/RS




Also in relation to clause 7.5, Ferrier Hodgson suggests that the arbitrator
be required to stipulate a time frame in relation to the production of
docurnents. ‘

Recommendation: agreed.

In relation to the production of documents, Telecom recommends a
specific exemption for documents protected by legal professional
privilege. ]

Recommendation: agreed, subject to the right of the Arbitrator to hear
submissions on whether particular documents are

protected by legal professional privelege,

Clause 8

In relation to clause 8.2, Ferrier Hodgson suggests a re-wording to make it
clear thar the arbitrator will notify the parties in advance of any proposed
inspection or examination by the Resource Unit and that the arbitrator

20 Anding,of S arsin; aut of Sach Iopbcrion, Cormasiing o ciuse 54
0 arlsing out on cdauge 8.4,
Telecom pelieves the sfbitacoe should discioss to e partcs all sdvice
received in consultation with the Resource Unit (le interpretative
conclusions as well as findings of fact).

Recommendation: agreed.
Clasuse 9

Telecom objects 1o the claims being heard together as each case may
involve different considerations of fact.

Recommendation:  given that the claims will be heard simultaneously, the
arbitrator should by leave of the parties concemed
have the right to trans common findings of fact
from one case to in appropriate
circumstances.

Clause 10
The Claimants seek a specific reference to clause 2(g) of the Past Track

Sertlement Proposal in the opening lines of clause 10 so as to clarify the
parameters of the arbitrator's powers of assessment under this procedure,

Recommendation: agreed.

The Claimants seek the deletion of clause 10.2.3 on the grounds that the
wording of clause 10.2.2 directly reflects clause 2(f) of the Fast Track
Serlement Proposal and is therefore adequate,

11201330 GLI/RS




Rocommendation: agreed.
Clanse 16

The COT Case representatives have, subsequent to the meeting
17 Pebruary, withdrawn their objection to this clause. *

Telecom has proposed additional provisions requiring formal
conﬂdmﬁauwmdmﬁngmbedgmdbvanpmuwhompﬂwm
the proceedings.

Recommendation:  agreed.

Clause 19

Telecom is not satisfied with the propoaal that in the event of a breach of
confidentiality, its damages arising from the breach will be determined by
an independent arbitrator. Telecom proposes that in the evert of
unauthorised disclosure, any obligations imposed upon Telecom pursuant

to the procedure should be rendered null and vold and any moneys paid to
the claimants should be refundable.

Recommendation: agreed.
Clanse 23

Telecom recommends that persons authorised 1o receive notices be
specifically identified.

Recommendation: agreed.
Clause 24

The Special Counsel and members of the Resource Unit seek an exclusion
from Bability far any act or omission, to the same extent as the arbitrator,

Recommendarion: agreed.
New Clause 25

Telecom seeks a return of documents within 6 weeks of publication of the
award,

Recommendation: agread.
Scheduls A

The Claimants seek reference to clause 2(c) of the Fast Track
&clt‘tl?hemmoposal or a replication of the wording of that clause) in
Schedule A

11201350_GLH/RS




Recommendation: agreed.
| Scheduls B

If Telecom’s proposals regarding clause $§ are accepted, this Schedule
would be deleted. '

Recommendation: agreed.

11301330_GLH/RS
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. - © Subjest to the following mnendments end our agreement to the final wording of the procedure,
Teleonm is propared to submit %0 the proposed peocedure in respect of the *Fext Track” olalma.

1 o

l In rebation to Ferrisc Hodgson's saggsetion that they bo permitied as of right to be presant ut 4n
oval hearing, if this saggastion is socepied then Teleoam would also yequire its sccotastants to

- bopresent ot soch hearings. In the nomal comrss of Teleoony's bosiness, sccounting issues -

l mﬂhquuuﬂdmﬂmhkwurrm
Hodgson me tn be presant 10 desl with scoounting matters, thn Telscom's sacoountants shonld
#leo be present. '
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* Clowse 8
In relation to Ferrier Hodgson's suggested rewording of clause 82, the partios thould retain the
tight to be able 10 maks subsmissions in relstion to any evidenos considered st sny

and any findings of ot arising out of an inspection or other enquiry reached by the Resource
Ukit, and tw wording of the olauss should reflect this.
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Clamses 16 and 17

1 note thet the objection ©0 Clanse 16 has beon withdrewn ad 20 skde agreetaset with Mr
‘Bartiott or the srbitoxtor is proposed. Confidentiality s an esscntisl raquiremant of the
whitrations. h“mehMMMbM

smendments 1o bo made:
(a)  Thewoeds® m«mwmuumwumz«
Classe 16; sud

@) MM'ﬂwmmthﬂmﬂmhﬁ
arbitrations by either party™ added afier the word "Documents” in line 3 of Clause 17,

Clanse 24

Telocom is of the view that Special Counsel sad the Resource Unit should be ascountabls fox
w% on their pat in relation to the arbitration process, given that these parties are
acting capacity as expexts. Thetelore, this clause showld not be amended 3o &y to
inolude an exclusicn from lisbility for Special Counsel and the Resouroe Unit.

Yours sinoerely

@,{
GROUP GENERAL MANAGER

! CUSTOMER AFFAIRS

£ - 000170




F.O.I. document A03254 shows

an internal TELSTRA letter from Don Pinel

to Jim Holmes written on 28 September 1993. It indicates that a few weeks
before TELSTRA agreed to a fast track settiement proposal they believed that
“our besr option is stiil to force these cases down a legal, structured path. *

Holmes. Mim

¥

From: Pinal, Do

. o

Subjeots Later to Schorer

Oale: Tusschy, 20 Sagtewier, 1993 73580

Jm,

Your proposed reply

Ona point not coversd dhay o 1 conmier i ihe question nf “dyress”. Thiz has been raindd n
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MRS LR e ; o L ] rt . ; 1 A _M N
- Mir Bartlott sated that he agreed witki tae misjority of the chisiges in Telocom's umended
. .ﬂmuﬂuwmhmuuM' : ' . B3

L Coudentialty

- WM“MHMMMMhmw
" Mir Archibild QC advice was that the clause propased by Telocom was "not
@ tnconsistent with the Fast Track Settlement Proposal”, which is different & the clanse .,
“ Y baing consistent with the Fast Track Settlement Proposal. _ t

Dr Haghes only commanted © the cffect Gat e diffarsces betweon the
coofidentiafity i Telecom's smended rales snd e Bardherts enslior proposed
i Kragnostein stated that in the ciroumstances of conversarions which Telecom hud
had with some of the ciaimenss, and given their conduct leading up o eatering o
7 the arbitration process, the confidcatiality provisions vet out in Telecom's smpnded

Mr Smith itaod chat be thought 1t wes Bl 1o bnsinde wider confientisl.y clares in
the rules than those expressly ses ous in the Fast Track Scttiement Propossl. He stated

1. Establishing a Cioue] Lick

® Mr Bartlet stated that he thoaght the removal of the words *an reasonsbls grounds®
from the phrase “will make s finding & 1 the causal link” sppearing in clmse 1022
of Telecorn's emended ules way not fair bocanse it did pot refiect the warding of the
Fast Track Senlement Proposal, Ha said vhst Mr Archibald's advice did not cover this

Sosith had bem given sooes fo cormespondence kesding up o the firmation of the
Fust Track Sattieinont Proposal

Dr Hughes stated his view thet the inclusion of these words would not make ‘s jetof
difference’ to tha outoomas of the sbitration. He ssid that in giving effect t the
words "on ressonsble grouads® in this coatext, he would epply aormal rules of lew 1
that was the propee basis for his decision being on reascnsble grounds,

mmwﬂhmﬁthm—uﬁhu@mwﬂ o
repested clause 2(f) of the Fast Track Setlement Proposal, and in pacticular that the .
words “on reasonable grousds® were lnseried in the phrase “will mako & finding 810

the easal fink®., He asked Telocom to have regard to the assurances gives by




— e, - - T e — — — T — SR e — -_—

== = —— = - —0= — — == i
- i e S B
% " r——— - ——— & == ey - L
. =
¥ _ . — ———— — E E i =
J m"’ 4 - o o —— . f - CL { =
| ' '

FOYCSREREA B £ T T T EANET «edy

: r"-" Gy, # .,.-hi.
: e ol e o AL e
1 “HEh el 3 AL ‘i.l".hiﬁ-h's Fplrughe =aj,

e—— —— L] . & = -l s w - -'.'..-..

A LR L | .I"!'""l.‘-'llllli‘ MDA ETS 3", ey - 4

i

AL B e S e " M igie= & e ‘,?1“

RS,

=

¢

F ey "y s I

‘QWMEM"‘;" "lwhli r' 1—_&““"#_;-_.-“ o= 4
L T T T T}
#mr-:-r.d b aTR, -:.-"-u_..*l..-rgr RIS = A AF

wt‘n#-‘ivrr—ﬂ’&ﬂﬂﬁ‘ -'p:-.:r_'m..r. e ST e prweeT e
B L G-
et e A AN e L U e m— - |
T Hi'll?t-ﬂh.'i " e vairihewee Yo ea T e m..‘-i-rgf-j'-h-. -
iw! W W =%,
0 L R T e e WU T o T -‘:r._.,h- it 2
: fil:'!-lhw"‘&'l HL-_‘_:" ﬂ“..:.ﬁﬁltw&h == Hal — i !
E..f‘ B SR T e S TR TRy et ch =-p '-1'- o ]
= ' Sy g ‘
B _— - A -
-f: b 4 'r;.:ﬁ"'-._ le H'-""F‘ R-3- -GSl R e e 1“"' ' ] J
L el Swpte Hrl;\!:-‘-"mw"'ﬂ'r\---'h'i-f--n'q dotiml T
N i el 8 e ka1 S O 5 7 o 2B ey -
.l..-l _ -
'_|i1'l;_‘_ .‘.‘l!"lm' I': S L
o A s (e o el 1 il -

- Llﬂ".‘l'!ﬁ"“l"‘, AN A T e e P e A -
A o = v g AL dred Lo Al s s -
- ”r‘ﬂ“-mn'-tn-* el AR S S L = TR
fA = Tﬁh:udmmﬁ,t..ll = ]y e # o w
-:ﬁ_ﬂur-iﬁtﬂ—_x W 3 -|‘fm_-wﬂtl T W ra=yt
IMI!‘ i'-'-"‘l-."'!i*' -'

F

=

. .} ““t"'l'- ™ e n.-'-iﬂl"e [ IHI pl? bl af

LA A e N e e L L .
u:-i"h"‘..llh--—fh;.— S e et Yo g o r -
AT A i prme ¢ anre pall T il S

TR A

..y
T

) ] 4 FET g rrr_q_fu. rbiirs! | wames ot e rawe T W

A Cirir P et eIt e ub e B>

" = N '--"' P TS e e UL e ey 2
dﬂ L o -|l1.l|_-l....-,#|._ll —!\.,__“_.Ill - by

TRLEaw &
i
|
|
|

”P
-

e w s
L ]
L]
|

i
:
1
f
A

“
A
7
:
|




e E—

—

]

| opdeTHE ASTRAG - 04 AN B0 6 3 AT an g

Dnﬁﬁuunuuh-uu-muﬁumuhuumﬁubunﬂ&mhd
on “reasomble "

Pauitive Desuges

Mr Bastiett stated that in bis view pusitive damages would not be recoverible under
bis carfier propozed roles, . ;

Dr} did not expressly staze 3 position on this master when it was raised,
mnﬂﬁdm-nhmhmm“ changes zet out in Talecom'y
mmmuhmmmmﬂmhh
ﬂiﬁmmhﬂhhﬂﬂuﬂﬁmﬂhﬂu.' '

Mr Saaith stated that in his view Telecom wonld oot be dissdvateged by sgreeing to
. arbitration eoaimanted

i without Telecom's new clsoye 103, Healso :
generally that Telecom thould have regard 1o the sssurances given by Dr Hoghes o
t bow be viewed the effoct of the amendments.

Exclusics of Liability for Arbitrater's Advisers

I&Bmuuud&uhuuuiqwﬁuhbwnNHMQntmqmubmhr
¢ firm an exciusion from Rsbility.

Ikmw-uwuuumnﬁmmmﬂmnmwnuﬂﬂﬂﬁhtqndmﬂhn
but that be did not have a position in relation 10 this matter 23 It 414 0ot xffect him or
the porformance of bis . :

Mr Smith stated that ho thought i was reasoasble fixr the sdvisors to lncor some
lisbility, mnd thas the onty matior 1Rk 19 be segnisted oa this ixsos wes the quustun
of the Sability caps.

Mr Black said that he thought the fahility caps proposed by Teleoom in the amended

" rales wers slready ressonablo.

@ | v cpread hat Mr Bustett would prodoce t ro-dafict e of les which M Smith rad

\unuuuuhmﬂhnﬁﬁuﬂuwﬁ&nuuuﬂﬁbbduuﬁgwnuﬂl

would agres was fair, It way forther sgreed thet the Exelihood of negotisting ag

Hﬂmmhﬁmdﬁnhwqudhhnhmdddmmdnbpnhhhﬁ&um
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Mr Graham Schorer
Golden Messanger
493-495 Queensber ns::ut
HORTH MELBOURRE 5
By racsimile

Daar Graham
Past Track Settlement Proposal

Attached are the comments on the Telecom dratt, 1 delivered to Gordon
Hughes on Friday, 18 Xarch.

Clearly a number of the amendments suggastad by Telecomr are
unacceptable. If Gordon can receive your comments on Che Twlecom

draft, he can form a view as to what, in his view, is fair and
rsasonable.

Regards

Pater I, Bartlett
enclosure
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Clsuse 1}

Thie ia a minor drafting style point.

Recommendation: agree.
Clasuse 2

Telecom sesks to make it clear that the appeal provisions of the

Commercial arbitration Act apply. The amendment should be read
in conjunction with clause 12.

Recommandat ion, agree.

Ol ouse ¢

Telecom has deleted a sentence which g reality did not add
inything to the clause,

Recommendat ion, agres.

Clauss §

Should the Arbitrator form the opinion that he réquires an oral
hearing, Telecom seeks to require him to consult with the
parties. The parties would not have 4 right to overryle the
Arbjtrator’s view that thers was a need for & oral heaxing.
They would only have the right to bae consulted. Clearly the
Arbitrator would carefully consider Bny views they axpressed.

Recommendations agree,

Telecom has added a sentence providing that if the Arbitrator
allows one party to have legal represantation, the other party
may alsoc have legal rapresentation.

Reccamendation: agree.

- 88




Telacom has also deleted “wnel submissions® and inserted “oral
evidence”.

Recommandation: agree.
Clause 7.1

Replace “submismsion* with “eubmissions”.
Recommandation: egree.

Clause ?7.2.2

Clause (2)(c) of the Fast Track Settlement Proposal ('FTSP’)
providea that “the raviaw will focus on losses allegad to have
been incurred by the COT cases due to faulte or problems in his
or her telephons service.

The Minter Ellison arbitration pProcedure refers to the statement
of claim stating “the service difficulties problems and faults
with the teleccmmunications S$8rvice which are alleged to have

occurraed”. while the Archibmid Spinlon does not cowment on this
clause, the Telecos Procedure seeks to amend clause 7.3.2 to

refer to "the serviee diffichlties problems and faults in the
provision to the claimant of. telecommunications services. e ™,

o Recommendation: agree. This brings the clause into 1ine vith
schedule A clause 1.

Clause 7.4

Telscom has deletad "statement of",

Recommendati{on: agres. :

d/plbagr o1 | 8 B
ﬁ
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Clanse 7.9

Telecon seeoks to confirm the right of the parties to obtain
documents pursuant 1o the powers set out in the Commercial
Arbitration Act. That has always been the intention.

Recomsmndatian;: agree.

Telecon also sesks to pravent the Arbitrator from requiring
Telecon to produce documents “which ere required to be kept
confidential purswant to 4y statute or pubordinate legislation.

The Archibald opinion says that this addition is justified an
Telecom is subject to restrictions on the disclosure of
information under the Telecommunications Ace 1991 (Cth) and the
Telecommunicat ions {Inteccupiion) act 1979 (Cth).

The claimants are highly oricical of Telecom in connection with
the production of docunents under POI. The foreshadowed

amandment is wide wavugh ¢o cover the rus Act, I query what
Other Acts and subordinate laginlation it could cover.

The material I can find that would he covered by the foreshedowsd
Qmandwent would de documents related to interception.

such documents arm relevant, che claimanta should he enticled Lo
260 them.

Cl.lll. ‘-:

Telocom seeks to obtain g ¢

onfidentiality Agresmsnt from the
Resource Unit prior to it

Teceiving any documentation,

While I do net necessarily agree with the Arochibald opinien, thet
the provision ig consistent with clange 2(1) of the rrSy (1 fes)
that it goes far further), the addition ig Justifiable.

diplieerroy

38
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Reccamandations agree.

Clause 10.2.1

Telecom has added that the Arbitrator will alno take into account
"any reply and supporting documents e e

Recommendation: agree,

Clause 10.2.2

This is POtentially the moge

difficult clause. Clause 2(f) of the
FTEP provides:

.

"that in conducting the review the assessor will make a
finding on reasonable 9rounds as to the cansal link batween
sach of the COT Cases Clatms and alleged faults op Probleme
in his or her tolephone service and, aa Sppropriate, may
make reasonable inferences based upon such materia) as ia
pPresentad by sach of ths COT Cases and by Teleaom, (e
unless the assessor ls able to conclude that Telecem caused

the loss claimed, there will enist no basis for a claim
against Telecom.*

Clause 10.2.2

of the Ninter Ellisopn arbitration precedure
providas that:

C

“... the Arbitrator:

will make » finding on reasonable grounds as to the causal
link betwsen the claimants® claims and the alleged faults
or problems with the relevant telesphone service and, as
appropriate, may sake reasonable inferences based upon such
evidence, as is pressntsd by the parties together with any

information obtained by the Resource Unit or any advice
given to him by the Wesource Unic.*

Clause 10.2.2 of tha Teleoom draft pProvides that the Arbitrator:

4/piba0; r01 88




of

“will make a finding as to the caussl link between the
alleged service di fticultiey, problems and faults in the
Provision to the claimant Of telecommunication Services and
the losses claimed and for this Purpose may make reasonable
infexences based upon such evidence as is presented by the

Parties and any information or advice provided by the
Rescurce Unit.*

Telecem has deleted ~op Téascnable grounds® from the fizst 1ine,
Those words acme fzam claune 2(L)e

Recommendg tion:

"oz reasonsble grounds- should appear in the
first iine.

I note that the Archibald opinion does not refer to Teleacom's

redrafted 10.2.3 except insofar as it rafers to the pProposed
l°i2.3I

follows clause 2(f) of the prsp. While Toelecom's procedure
refers to "between the alleged service difficulties, problems and
faults in the provision to the claimant of telecommenication
services and the losses Claimed and for this PuIpose ..., the
Minter Ellison procedure refers to *between the claimanty claims

and the alleged faults or Problems with the relevant talephone
service and, as appropriate ...*

In reality, I do not R A mignificant difference.

Recommendacion: Ap the Mineer Ellison draft follows c¢clause 202y,
I would not amend ir. Ie is necessary however to consider
achedule A. por discueesion,

Clause 10.2,3

Telecom has recommended the following additional clause:

"the Arbitrator:

o 36
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9
will not make a finding that Telecom is lieble for a loss

claimed by the claimant unless the Arbitrator is satisfied
that Telecom Australia has caused the lose claimed. ”

The balance of clause 3(f) of the PTBP provides that “unless the
assessor is able to conclude that Telecem caused the loss
claimed, there will exiat ne basis for a claim against Telecom.*

T™he Telscom additienal clause is consistent with clause 2(f).
The reason why a clause to this offect was not included was the

View expressed by the chalrman of Austel, Mr R Davey, that thore
was not a need for a gtrigt causal link.

T am not sure whether Telsuom is Justified in being so sensitive
over the need for a causal link, in the light of clause 10.1.1.3.
Telacom has not recommended Any amendment to that clause.

t---‘

Clause 10,2.2 already provides for the need for a "causal link~,

Recommendation: for digcussion,

Clause 10.)

Tulecon has Irecommended & new clauss 10.3. "The Arbitrator's
award shall be compensatory and not punitive.",

Y

I would hava tRought that the procedurs already makes it clear
that the award shall be Compensatory omnly.

C

Recosmendation: for diascussion.

Clausq 12

Telecom seeks to limit the claimants® costs of any appsal lodged
by Telecam, to party/party costs.

Recommendations agree.

u/p1bee7701 8 B
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The amendnent proposed by Telecom doas not establish how the
Party/pacty coate would be assessed, if & dispute arises.

Clauses 316, 17 and 16

Telecom has deleted clauses 16 and 197 and amended clauses 18 and
19 and edded two now clauses. The Archibaid opinion cxiticised
clauses 16, 17 and 14. Those clausss were sarlier drafted by
Telscom and werae added Purely at the réquest of Telacom.

It is important to note that the only reference to
conﬂdont.lalit.y in the FTSP provides thet "the amounts paid by

Telescom under thip agreemsnt will be maintained confidential by
the parties* {Clause 21},

Clauses 16, 17 and 18 earlier suggested Dy Telecom, went much

further than contemplataed by the rrsp. However, the claimanta
agresd to the additionas)l confidentiality clauses.

It 1s important ro note that Archibald's opinion notes {paragraph
32) that *loss of the amount of an award for brsach of a
confidentiality obligation is not common in arbitration
pProtedures. However, we have assumed for the purposes of this
advice that the cor customers have accepted the principle that at
least in some circumstances such a disclosure cught to have that
consequencs, "

w; This may raise an obligation on ws to advise the claimants to
o8k their ocwn advice. Cleaxly they will do this anyway. ;

It alsc raises the question whether you cap say the clause is
reasonable.

The Archibald opinion says in the same paragraph that
confidentiality was critical to Telecom's decision to participate
in the arbitration. It that is so, it certainly is not made
clear in the PTEP {sow clause 2(1)).

lmucm; In my view the arditration should be conducted
inhouse, rathar ehan in the media. As such 71 fupport the

arpia07Iny 8 6
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intention sought by felecom. We need to be satinfied bowever,

that Telecom has now Come up with the correct get of words, por
discussion.

Clause 22

Telecom has dejeted "subject to clause 21*.
Recommendation, agree.
Clause 23

Roticea

Recormandat ion, agree,

C

Telacom has deleted the part of ntaues 23 relatod to deaned
stervice.

Recommendstivu, for giscussion.

Liabijity l

Recommendation: for discussion,

=
2
:
j
|
:
!
:

Return of documents
Recommendation: dgres.

Clanse 20 of the Telecom draft
Conflict of rules.

Recommendations agree,

/910407701
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Clepuses 3 and &

Nacomsendation; agree.

FOF Grasma Sohoarer

Clausss L and 2

Rarrmeendat ion:  agree. The smendments are consistont with
rlause 7(d) ot the FISP.

C

C

diplbds iyl

R D BN G EN 0 G0 GE EN W NS By I SN ES G Ws e =m g




URGENT Facsimile Cover Sheet et

" CONFIDENTIAL
T0: _ Nom O
' G STEL |
Fax; 920 202 | 3
mo: Ao D Miffina
Company: TQ
Fax:
Date: 2 .6.54
o’ Pages: i-?" (including cover sheet)
Comments:
Nerm

\.&Fﬁww e,la,m
@A _dincusded | amel
@Vﬂmw&akpl}




I—-—....-.m,,. MSIKALIA 22~ 6-94 ;12: 100y ;

-
k|

22 June 1994

Mt Putw Bartien
hﬁmrEllianMnui.M.
Byl’luinila:dl‘llﬁe

|
|

’

|

l Dear Pater
. |

'

g

8c¢

zooh 2628 L2 ¢ 18 T Ar T IB10 117 ¢ togm FETTT e Am e




. AN D1 ELEAN MU IKAL LA

. e ——
——

22 694 1)2: 300y ;

Plunwdmmmmhn
dt'ulmﬁlllliuﬁu

Hnm‘ bmbm inorder o
of the rylen

ce Warwick Smith, TIO

_ N LA ;'.-':'it," 35
m s .1:;‘: .
" 95/0600-4




'
-

——— e — 0 R f By rd g PR
. B e 2 TRLEDOM- " <

DRAFT - 95,07 00*

.]mhhmﬂlﬁnmld.m;mw 126"

C

Ymmp_nuawmmmnm-m;_nu' :
mpmnryiu_luw e, lt‘mlwlhm.‘ gm.mizm
&qrmfﬁmm&m“rhmmhmmm

may lose it meﬂilﬂﬂh%nm&rﬂm m-m.-:
MHMWrmH huu.,mmuh-m of the
i your arbitration &mwwm is

roolR 648 22 € 19 1828 L2 T Yeg@d £S:ZT wa ans7»




Thnemwiuhmb-dmﬂulﬂWHﬁnmhnfmumh
Iﬁhlﬁon-_hdngﬁtnﬁjnduthﬁm. It is therefore
), Whmhmﬁ i i

i hmﬁndhmuwmmﬁm'lm
fcrlpplymghnmm You \Inillﬂlubush‘ull'ﬂtd'lhlm
Wmmwﬁﬁﬁnmmmwmumnfmﬁh
documents ;

arT nry tRIR 112 ¢ TORR FRIYYT wa ansye

m




w0
o
- &
o ¥
o
>

10. Nothoes
9.1 ummumﬁﬁam.uMuthMuhm
mall, couri

10.2 mmmmmuthm-hmuqu

. m,dm.muqm&.ul—nu

111 NM&AMN&MMN“&* hmmumhm
\y ﬁ&h%mhhhﬂhmzhwh&whmwm
. rmpdoing,

2 m}iaﬁyqqmmm‘*“hhm.hqnummﬁ

Mxﬂ-ﬂmh rodning ﬂhhhmam
mli-u,hh:ﬂhhu;,h mt:.z. Hnmuﬂh—mmu-n:
mmwwmm“h%muhm,ﬁﬁwmm

- TR Ot - ey




C

Seal Cove Guest House

1703 Bridgewater Road
Portland 3305
Phone 03 55 267 |70
29™ December 2008

Mr Peter Bartlen
Minter Eilison

Rialto Tower, Collins St
Melbourne 3000

Dr Gordon Hy

Hlake Waldron Dawson
Level 39, 101 Callins Street
Melbowrne 1000

Be Graham Schorer and Alan Smith, COT

DeaerBa.rtlettlndDrHtgfm.

On 17" September 2008, Mr Chris Chapman, Chairman of ACMA, was provided with proof that our
FTAP Arbitration agreement was alterad after it had been distributed as the final version, to the three
remaining foundation COT claimants, bﬁwem 13* and 19*

intended or the aclual changes before we signed hnpmnmtm 21" April 1994, The changes made

that you, Mr Bartlett, would courier the document to Telstra for later signature. It has since been shown

Black's signature added and
we arc both prepared 1o sign a swom statement to this effect. Evidence only received earlier this year

suggests that the signature on (page 12) of the agreement could well have been altered during the six days

We would now like clarification of exactly whmﬁnmmwdweduﬂwmthwthumhfou

A copy of the letter dated 17 September 2008, to Mr Chapman (see paragraph 1, above), and 29*

December 2008, 1o Mr Chris Chapman, ACMA Chairman and Ms Deircre O'Donneit, _

Telecommunication Industry Om is attached. 1t is considered these letters will assist you both in
'h L * i

understanding the legal ramifications to what has transpired,

Thank you
X (g
Yo
r Alap Smjth
Copies to

Ms Deirdre ' Donnell, TIO, P.O Bax 276 Collins Street West, Metbowne 8007
Mr Chris Chapman, Chairman of ACMA, P.O .Box ©-300 Queen Victoria Building NSW 1230

8D
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Seal Cove Guest House
1703 Bridgewater Road

Portland 3305
Phone/Fax: 03 55267170

29" December 2008

Ms Deirdre O’ Donnelt

Telecommunications Industry Ombudsman
P O Box 276

Coilins Street West
Melbourne 3000

Mﬂmﬂhmmm

Previously we both had a claim administered by the TIO in relation to the Fast Track Arbitration

i Procedure involving Telstra. We are again uisingﬁmmmwimunmmmmmNumnmof
the information detailed in the following letters:

Dear Ms O'Donnell,

The documents attached to the letter dated l?"‘mMrChtpnmndwnmm!ﬂwbth
Black and the r.hemTlD,_Wwick Smith, were both totally opposed to the removal from the arbitration

a) Was the TIO ever informed prior 1o 21" April 1994, that clause 24 would be aftered and the

original clauses 25 and 26 were 1o be removed, so that the TIO"s Special Counsel and the
arbitrator's Resource Unit would be exoncrated from legad suit?

b) Was the TIO ever warned that the FTAP agreement (page 12) could have been altered,
without our knowledge or consent, during the six-day period after we had signed the
agreement, but before we received it back with a Telstra representative’s signature?

As the claimams in this process, we are entitled to establish the truth regarding
Thank you

2 ke

_'.;*'a"'

v !

Graham Schorer Alag Smith
Copies
Mr Peter Bartlett and Dr Gordon Hughes (Melbourna)

Mr Chris Chapman, Chairman of ACMA, P.Q.Bax 0-500 Queen Victoria Building NSW 1230
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Seal Cove Guesy House
1703 Bridgewater Road
Portland 3305

- December 2003 Phone/Fax: (3 35267 170

Mr Chris Chapman

Chairman )

Australian Communications & Media Authority

P O Box Q-500

Victoria Building
NSW 1230

detriment of Smith and Schoer claimants without notj and their knowledge or consent. When we
signed that Arbitration Agreement on 21" April 1994, we were of the understanding

the document we had previously read and taken legal advi

that Maureen Gillian (the fourth original COT claimant) hag a) i

already proved to You) that we were wrong,

We are now in possession of copies of Telstra documents which confirm that Telstra’
interstate on the 21* April 1994, which explains hi

himself to Minter Ellison's premises for the i

nt ithout
being witnessed. As claimants in this matter we have the right to formally request both My Bartlett and Dy
Hughes to explain how these undisclosed and unauthorised :

time we have passed this information on to you, we have not yet received any response o our questions,
Please now explain what steps if any, you have taken'in regards to these illegal al

lerations to a legal
document,
Thank you,
.
) 1 ) b
S
J

Grabam Schorer Smith
Capies 10

Ms Deirdre O "Donnell, TIO, P.O Box 276 Collins Street West, Melbowrne 5007
Mr Peter Bartlett and Dr Gordon Hughes (Melbowrne)
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BY PACSTMITLE: 287 7001 ;‘:._.;:"
i} Mr Graham Schorer P
l North Melbourne Vic 3000
. Dear Graham
'f_) COT MATTERS
: 1 am encloaing the lates drul of the Past Track Arbitmtion Procedure
; which has been forwarded to me today by Mewrs Minter Elllson Marris
'. Fletcher,
.l 1 have not yet had an opportunity to closely peruse the document. 1 shall
I' do 20 over the Baster break with a view to0 an opinion as ©
w:«:mddnhmbﬁnaﬁmﬂml recommend the parties
; malbaovrag
I I undersmnd all claimants will be in Melboume on Friday, &h 1994, 1
i ropose that the parties meet ac the offices uf Mesars Minter Morrls 1
l gknduonﬂm&ymdmamwto&nlmnm. et
) Pleane let me know if wﬂhmmm&em ith ) ne sat
!- Aprﬂltlﬂmewhalﬂ'?’hed. - Pener v
'i i . Privhaxys )
f.‘) Yours sincerely
l‘ caRgbderrs
. ) AINEastis
r e
I: adviatde

darwin

N7 ANA/ELE
Lavel 21, 450 Coltine Swent, Melbeurns 3000, Aurtralia.  Tolaphonat [1-3) 614 AT11,

Facslmite: [910) 614 8730,  CLP.O. Bas 133N, Mubowne 3001, DX 358, Meboumne.
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obligation to pay, due to a
statutory immunity covering that
period or psricds, Telecom
Austrelis should, having regard to
all the circumstances relsvant to
the Claimant'w cleim, pay an
amount in respact of such a paxiod
or periods and, if so, what
amonnt.

l . | not atxictly liable or has no

10.1.2 set off against any mmounts found by the
Arbitzator to be otherwise owing by
Telecom Australia te the Claisante any
amounts paid to, rebates granted to, ox
esxvices carried out for tha Claimant by
Tolecom Australia to date.

10.2 In relation to ths Claimant's losg, the Arbitrator:

10.2.1 will taka into account tha Claim and
" Defence Documenta, any Reply and

supporting documsnta, writtan avidance and
submissions made by the parties and, 1f
applicable, any sworn ox affirzmed oral
evidence prou:itod to the Arbitrator by
the partios to the arbitration togesther
with any information obtained by the
Reascurce Unlt or any advice given to him
by ths Resource Unit.

10.2.2 will make & finding on reascndble grounds
a8 to the causal link betwsen the alleged
sarvice difficulities, problams and faults
in the provision to the Claimant of
talactmmunication snarvicea and tha loseas
claised and, as appropriate, may make
reAsonable inferences based upon such
svidance as is preeantad by the parties
together with any information abtainsd by

4/1]s405601
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Mr Paul Rumble
National Manager-Customer Rosponse Unit
Telscom Australis

ILavel B

242 BExhibition Btreet

Mslbourns Victoria 3000

by being daliverad by hand or sent by prapaid mail,

Liability of Adpiniatratar and Arbitrator

4.

25,

é6,

Neithar tha Administrater nor the Arbitrater shall be
liable to any party tor &ny act or omission in connection
with any arbitration conduoted under thess Rules save that
the Arbitrator (but not the Mininistrator) shall be liable
for any consolous or deliberate wrongdoing on the
Acbitrator's own part.

The liability of Perrier Bodgeon and the partners and
exployees of Fercier Bodgeon for any act or cmiasion in’
connection with any arbitration oenducted under these ules
(other than in relation to a breach of their
confidentiality obligations) shall be limited to $250,000
Jointly.

The liability of DMR @roup Australia Pty Ltd and the
directors snd employoes of DR Group Australia Pty Ltd for
any act or omission in comnection with any arbitzration
conducted under these rules (other than in relation to a
breach of their confidentiality obligations) shall de
limited to 9250,000 jointly,

Return of Ducunents after A.:.b.lt.raL.ltm

27,

Micthin 6 weeks 0f publication of tha Arbitrator's avurd,
all documents reaceived under thia Proasdurs by tha partias
the Adminiptrator, the Resource Unit and/or the Arbitrator
and all copies thareof, shall ba raturnad to tha party wha
lodged such documents,

d/91 3405801
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TELECOMMUNICATIONS INDUSTRY OMBUDSMAN
STANDARD ARBITRATION RULES

EESE

OVERVIEW OF ARBITRATION

Rule 1

How Does Arbitration work?

These rules provide an informal and inexpensive Arbitration procedure as 4 method of
resolving disputes between a Customer and a Carrier.

The object of the Arbitration is for the Arbitrator to make an Award.

While the Asbitration will primarily be by an exchange of documents and written
submissions (See Rule 15), the Acbitrator can order that an oral hearing be held (See
Rule 24), to allow the partics to also put their arguments in person.

The Arbitration is designed to:

) operate in accordance with the principles of natural justice;

b) allow the Arbitrator to relax certain rules of evidence as needed;

) resolve the dispute as quickly as justice to all the parties reasonably
allows; and

d) operate with minimal cost to the Customer - the only cost to the
Customer is the Customers own costs of preparing his or her
submissions for the Arbitrator (see Rules 6, 7, 10, 13, 14, 17 and 29).

Rule 2

Who controls the Arbitration?

The Telecommunications Industty Ombudsman (TIO) is responsible for the
development of procedures, such as these rules, for the fair, just, economical, informal
and speedy handling of complaints regarding telecommunications services.

The TIO is independent of govemments, carriers, and other interested bodies.
Representatives from consumer groups, small business, and all general and mobile
telecommunications carriers are members of the TIO Council.

These rules are administered by the Telecommunications Industty Ombudsman (or a
person he or she appoints) who is called the "Ombudsman” in these rules.

/08
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Rule 31

Liability of the Ombudsman, the Arbitrator and any independent expert
assistant or advisor to the Arbitrator.,

The Ombudsman or the Arbitrator is not liable 10 either party for any act or omission
in connection with the Arbitration. However, the Arbitrator or the Ombudsman is

liable for his or her own fraud or deliberate wrong doing in connection with the
Asbitration,

The liability of any independent experts used by the Arbitrator is limited to $250,000
for any act or omission on their part in connection with the Arbitration.

Rule 32

Return of documents

If either party has sent original documents to the Ombudsman or the Arbitrator, that
party may request the return of thase documents within six (6) weeks of being notified
of the Arbitrator's Award.

Otherwise, the Arbitrator must deliver all documents relating to the Arbitration to the
Ombudsman. The Ombudsman may keep any documents relating to the Arbitration
as long as they remain confidential as set out in Rule 28, and may dispose of those
documents, in accordance with the Ombudsman's policies, after one (1) year of the
Arbitrator having given his or her Award.

The parties may retain those documents provided to them during the course of the
Arbitration, but must be mindfu) of their obligations of confidentiality (see Rule 28),
which continue to bind them even afier the conclusion of the Arbitration.
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